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MONDAY, JUNE 23, 1958 


Unrrep SrTates SENATE, 
Srevecr COMMITTEE ON SMALL BusINEss, 
SUBCOMMITTEE ON Reralnine, Distripution, 
AND Fair Traber Practices, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 457, 
Senate Office Building, 8 Senator William E. Proxmire, presiding. 

Present : Senator Proxmire, presiding, and Senator Bible. 

Also present: Walter B. Stults, staff director; Philip F. Jehle, coun- 
sel; William A. Creech, counsel; Raymond B. Watts, counsel; Robert 
A. F orsythe, administrative assistant to Senator Thye; Harry Frazee, 
legislative assistant to Senator Schoeppel; and Lee C. White, admin- 
istrative assistant to Senator Cooper. 

Senator Proxmire. The meeting of the Senate Small Business Com- 
mittee Subcommittee on Retailing, Distribution, and Fair Trade 
Practices will come to order. 

Before we call our first witness, I would like to explain that Sen- 
ator Hubert Humphrey, chairman of this subcommittee, wanted very 
much to be here and is disappointed that he could not make it. He 
expected to be in Washington at this time but is flying back and was 
detained in Minnesota. However, in his absence, I would like to read 
a statement which he had prepared. It is very short. I think it is 
appropriate to be read rather than incorporated into the record, be- 
cause it is only a matter of 3 or 4 minutes. 


As chairman of the Senate Small Business Committee’s Subcommittee on Re- 
tailing, Distribution, and Fair Trade Practices, I should like to welcome the 
witnesses who are appearing before us and to state the purpose of these hear- 
ings. 

The subcommittee is in public session today to hold hearings on a subject 
which is of increasing importance to the small-business community and to our 
economy as a whole. This is the operation of the discount houses as one phase 
of the so-called revolution which close observers of retailing believe is taking 
place in the merchandising field today. Whether the pace of the change is fast 
enough to justify fully the use of the term “revolution,” I do not know. Cer- 
tainly, in recent years we have witnessed changes which have challenged many 
concepts of the traditional retailing methods. In passing, I might refer to the 
mushrooming suburban shopping centers, whose impact upon distribution within 
their trading areas has been considerable, to say the least. Again, discount- 
house operations, our primary interest today, have altered many time-honored 
methods of merchandising. 

I should like to make as clear as I can that in our inquiry we are only seek- 
ing information. We do not expect to find heroes and I can assure you that 
we are not searching for villains. It may very well be that subsequently we 
shall inquire into other aspects of this so-called revolution in retailing. 

That these changes must be a matter of concern to us is borne out by the 
figures of business failures that are compiled periodically by Dun & Bradstreet. 
In its annual summary of 1957, Dun & Bradstreet stated that business casualties 
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amounted to 13,739, an increase of 8 percent over the previous year and equal 
to a rate of 52 failures for every 10,000 companies in operation—the highest level 
since 1939. Further, the Dun & Bradstreet report stated that “Construction and 
retail businesses continued to account for the most marked increase in cas- 
ualties.” 

Unfortunately, this upward trend of business failures and dollar liabilities 
has shown no signs of subsiding this year. Dun & Bradstreet figures for the 
first quarter of 1958 showed that business mortalities exceeded the January-— 
March period of last year by 9.5 percent, and showed an adjusted failure index 
of 60 business deaths per 10,000 firms. Business mortalities reported for the 
month of March alone were 1,495, 12 percent higher than in March 1957 and 21 
percent above the February figure. For the month of April, business failures 
exceeded those of April 1957 by 24 percent; in total, 1,458. The liabilities of 
these failures totaled $84 million—a 47-percent increase over the previous April. 

This trend is of grave concern to the members of this subcommittee. It is an 
awareness of this business climate that has caused the subcommittee to seek 
out some of the factors underlying the current problems of small business. 

One thing is certain; the threat of economic concentration hovers over Ameri- 
can business and, in particular, over the independent businessman. It has 
been predicted, for instance, that by 1960 about 70 percent of all foodstore sales 
will be made by 25,000 outlets—half the number of stores required to account 
for the same percentage of business 10 years ago. From 1948 to 1954, the 
number of grocery stores decreased by 26 percent, while sales volume in such 
stores increased almost 40 percent. Further, it is said that compilation of the 
1958 census of retail trade will, undoubtedly, show a continuation of this trend, 
whereby food retailing is going through a period of intense revolutionary 
ehanges dominated by a growing concentration of sales in fewer stores. These 
same conditions apply not only to the food field but to retailers in general, as 
evinced by the Dun & Bradstreet reports. 

Proudhon has told us, “Competition kills competition,” meaning simply that 
competition, carried to its utmost limits, leads to a monopoly of the strongest 
surviving competitors. 

Some of the complaints, which this subcommittee has received from small- 
business men throughout the Nation in recent months, have involved discount- 
house operations. In view of the widespread interest in this merchandising 
medium and the unhealthy economic conditions confronting independent busi- 
ness men, the subcommittee has deemed it desirable to inquire into the opera- 
tions of discount houses with a view to ascertaining their impact upon distribu- 
tion, retailing, and fair trade practices. 


And Senator Humphrey concludes his statement by saying: 
With this statement of purpose, I should like to call the first witness. 


Before I do, however, I should like to put into the record an article 
which I noticed in this morning’s New York Times: Large Companies 
Fared Best in 1957. It is based on a Fortune magazine poll. The 
lead, I think, tells the story pretty well: 

Bigness paid off for corporations in 1957, according to Fortune magazine's 
latest annual directory of the Nation’s 500 largest industrial corporations. 

Now, this study is confined to large and small companies. Never- 
theless, I think the important point here is that, despite the decline 
in business in 1957 and despite the beginnings of the recession, big 
industrial business made larger profits, larger sales, did better, se- 
cured a greater share of the total market than they had before. I 
think this is important. And I think this article, which appeared 
in this morning’s paper, makes this subcommittee meeting this morn- 
ing particularly timely. 
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(The statement referred to, from the New York Times for June 
23, 1958, follows:) 


Larce CoMPANIES F'ArED BEsT IN 1957 
FORTUNE MAGAZINE REPORTS GAINS FOR BIG CONCERNS, DIPS FOR SMALL ONES 


Bigness paid off for corporations in 1957, according to Fortune magazine’s 
latest annual directory of the Nation’s 500 largest industrial corporations. 
Published in the July issue, the Fortune survey shows that last year “was a 
much better year for the 500 largest companies than it was for the host of 
smaller companies.” 

The leading 500, measured by sales, increased their volume from a peak of 
$174,300 million in 1956 to another record of $188,300 million and their profits 
rose from a high of $11,500 million to a new record of $11,660 million. The 
increases Came despite the downturn in business in the second half of the year. 
Moreover, among the 500, the 50 largest did best of all. 

At the same time, the Nation’s smaller industrial concerns showed declines of 
about 1 percent in sales and of more than 15 percent in profits. In booming 
1956, the opposite was true, with the Nation’s smaller companies showing more 
sales and earnings progress than the leading 500. 

Fortune listed General Motors Corp. as largest last year, followed by Stand- 
ard Oil Co. (New Jersey), Ford Motor Co., United States Steel Corp., and Gen- 
eral Electric Co.—no change from the 1956 ranking. However, Chrysler Corp. 
took sixth place, nudging Socony Mobil Oil Co. back to seventh. Next came Gulf 
Oil Corp., Bethlehem Steel Corp., and Swift & Co., all in new places. Statistics 
listed for the 500 are sales, assets, net profits, invested capital, and number of 
employees. 

Senator Proxmire. I would like to announce, before I call the first 
witness, that Senator Thye, who has such a deep and abiding interest 
in small business and has demonstrated it so often, and is ranking 
minority member of the overall committee, is represented by his ad- 
ministrative assistant, Robert A. Forsythe, here this morning. Sen- 
ator Thye, of course, regrets he is unable to be present. 

[ understand that Mr. Harry Frazee is here for Senator Schoeppel. 
We are glad to have you, Mr. Frazee. 

And Lee White is here for Senator Cooper. He is the adminis- 
trative assistant of Senator Cooper. 

We are very happy to have these Senators represented by their 
experts. And, as a Senator myself, I can tell you that, very often, the 
administrative assistant is quite often more important in many ways 
than the Senator. It is certainly true in my case. 

Our first witness is a man I have heard a great deal about. I am 
going to ask Mr. Victor Lebow, marketing consultant, of New York, 
to come forward. 

I have heard a great deal about you, particularly from the distin- 
guished chairman of this subcommittee. Senator Humphrey has read 
a great deal of what you have written and is most impressed and in- 
fluenced by your writing. We are happy to have you with us this 
morning. 

Mr. Lezow. Thank you. 

Senator Proxmrre. You go right ahead, Mr. Lebow. 
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STATEMENT OF VICTOR LEBOW, MARKETING CONSULTANT, 
NEW YORK, N. Y. 


Mr. Lezow. I have prepared a statement which is simply a general 
background of the position of small retailing in the United States 
today, and I will be glad to discuss the speci ial aspect of the discount 
house in this picture at the conclusion of it. 

Senator Proxmire. Fine. 

Mr. Lezow. There are about 1,900,000 retailers in the United States. 
Most of them are small. In terms of their number, the retailers are 
the small-business problem. They play a positive role in our econ- 
omy, but they are expendable. And their struggles and failures con- 
stitute a continuing human tragedy. 

Based on the experience of ‘the 7 years of postwar prosperity be- 
tween 1947 and 1954, a retail store, opening today, has a 74-percent 
chance of surviving beyond its first half year of existence. It has a 
49-percent chance of living 214 years. But only 17 percent. will still 
be in business 10 years from now. 

The small retailer lives in an atmosphere of catastrophe. To illus- 
trate what may appear a purely literary phrase, let us take the ~e 
8 years for which the figures are complete, 1949 to 1952 and 1953 
1956. In each of these 4-year periods, the total turnover of leat 
stores exceeded the total number of stores in operation. For the 
1949-52 segment, there was a net increase of 87,000 stores and a total 
of 1,850,800 stores in operation by the end of 1952. But the total 
turnover, that is, the number of new stores opened, stores discontinued, 
and stores which changed hands, amounted to 2,089,000. 

In the 1953-56 period, there was a net increase of 43,000 retail 
stores, with 1,894,000 in operation at the beginning of 1957. But the 
turnover during these 4 years came to 1,998,000 stores entering or 
leaving business, or transferring ownership. And it might be added 
that most stores which change hands should better have gone out of 
business. 

Thus, in the years 1949-52 it required a turnover of 25 stores to 
provide a single additional retailer. But in the 1953-56 period it 
took a turnover of 50 stores to produce a single addition to the total. 

Now, we have produced more goods to sell. We have enjoyed a 
rapidly growing consumer purchasing power. There appears to be 
no question about the ability of the retail apparatus to handle the 
flow of merchandise. The number of retailers has not risen pro- 
portionately to the increase either in volume of sales or in consumer 
disposable income. Yet, the prognosis for the great majority of 
retailers is one of a shortened life span and a higher mortality rate. 

Why is that? Well, if we leave aside for the moment the ques- 
tion of the individual retailers competence, experience, and capital, 
there appear to be three major forces operating the meat grinder 
through which the small retailers are passing. 

First is the rate at which production has been outpac ing purchas- 
ing power, so that the competition for the consumer's dollar grows 
ever more ferocious. Second is the changing character of the more 
efficient retailers, if we define “efficiency,’ ’ quite baldly, as their ability 
to survive and profit. Third is the rising cost of distribution itself. 

These forces have been at work in the fantastic dream world of 
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our postwar prosperity, in which the noblest, indeed the sole, duty 
of citizenship has been to consume—in which an 11th commandment 
has been added to the Decalogue, reading, “Don’t just stand there— 
buy something.” It has been a world in which the sums spent for 
the advertising of consumer goods have exceeded the amounts spent 
for education. 

The dominance of advertised brands has had two quite different 
effects: The manufacturer of consumer goods is, in large measure, 
the captive of the big retailer. On the other hand, the smaller re- 
tailer is the captive outlet for the manufacturer’s products. 

In a short statement, it is not possible to examine all of the factors 
involved nor even to cover a few in detail. May I confine the rest of 
my remarks to the subject of retail competition as it affects the small 
retailer. 

Take the use of installment credit, for example. In these past few 
years, the consumer has increased his purchasing power by some 10 
percent with this device. In 1946, some 30 percent of consumer dur- 
able goods were bought on credit. By 1950, this had risen to 53 
percent. But in 1956, 78 percent of consumer durables were bought 
on the installment plan. This includes automobiles, furniture, elec- 
tronic equipment, household appliances, and the like. 

The smaller retailer faces great handicaps here. It is difficult for 
him to obtain the financing for credit selling. Contrast his situation 
with that of Sears, Roebuck & Co., which reported, not so long ago, 
that 1 out of every 614 families in the United States had an install- 
ment account with Sears. 

The reasons for the success and stability of the chainstores and the 
larger independents have been explored in detail both by myself 
and by many others. But there is one factor which has, as yet, re- 
ceived relatively little attention. It is complementary to the change 
in consumer buying habits. 

The consumer today offers less resistance to traveling a distance 
for shopping. Thus, the larger stores, which are able to handle a 
heavier traffic and show a greater variety of goods, can sharpen their 
appeals to the consumer. 

But what seems to have happened is that size has become the factor 
of decisive importance. What appears to determine the competitive 
efficiency of retailers is the number of square feet of retail selling 
space. 

There is an element of danger here. Just as the production of con- 
sumer goods has been outdistancing consumer purchasing power as 
a result of the expansion of productive capacity, so the square feet of 
retail selling space, as a whole, are exceeding the needs of the popula- 
tion. This elephantiasis of retail units has become particularly 
marked in the suburban areas and in the shopping centers. But these 
are also the areas of mortgaged homes, installment plan furnishings, 
moderate income levels, and limited purchasing power. Our next 
depression may well start in the suburbs, and these retail mastadons 
may have a hard time. 

The greater sales capacity of the larger units is well illustrated in 
food retailing. The small grocery stores have an average of around 
1,400 square feet of selling space and produce an average weekly sale 
of 76 cents per square foot. But the supermarkets average 6,450 
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square feet of selling area, with sales per square foot of $2.74 per 
week. And they are building supermarkets with as much as 100,000 
square feet of space and more. 

One side effect of this trend to gigantism is the appropriation by 
large retailers of product lines which formerly were confined to other 
channels of retail distribution. This process of what I have called 
marketing arbitrage moves fast turnover items into channels which 
have larger consumer traffic and lower markup requirements. That is 
how drugstores came to take over the candy business at one time, and 
how supermarkets are right now swallowing drug and toiletry lines, 
hosiery, and other —— items. And the discount houses are put- 
ting in food, apparel, drugs, hardware, and whatnot, in addition to 
their basic appliance and electronic lines. 

The fair trade laws which were initiated to help the smaller inde- 
pendent originally, now operate mainly for the benefit of the larger 
outlets. For example, a supermarket operates on an average markup 
of under 20 percent. But on household drug and toiletry items its 
markup runs over 40 percent, when it buys direct from the manu- 
facturer. The fair trade agreements protect it from price cutting, 
but its heavier traffic assures it of greater sales. That is why well 
over 60 percent of Colgate’s toothpaste is sold through supermarkets 
and why, of the ten leading sellers in what they call health and beauty 
aids, the supermarkets vad sell more than do all the drugstores in 
the United States, although there are about half as many super- 
markets as there are drugstores. 

The large independent or chain can afford loss-leader selling while 
the small retailer cannot. As fair trade crumbles, the large retailer 
can afford to slash his prices on heavily advertised and popular items, 
but the smaller retailer would find that competition ruinous. 

The organization of so-called voluntary chains by independent 
wholesalers, and of cooperative wholesalers by independent retail- 
ers, have probably been the two most constructive developments 
favoring the smallest retailer. But neither of these take in the great 
majority of truly small retailers. 

These are some of the reasons why the situation of the small re- 
tailer remains precarious and his prospects even dimmer. He is 
expendable, and his chief function appears to be to exhaust his 
capital and his borrowings to pay for inventory which eventually 
chokes him to death. We now have 1 retailer for every 25 families 
in this country. On the basis of what is happening to them, one 
is tempted to speculate on whether the Malthusian theory, which has 
lately been revived and popularized, should not rather have been 
applied to our retail population. 

This statement, in its sparse and general terms, can provide only 
a bird’s-eye view of the problems of the small retailer. Retailing 
is both big business in the United States and tiny enterprise. Im- 
mediately ahead, in the months remaining of this year, and into 1959, 
we have to anticipate a wave of failures and closings by small re- 
tailers, as well as by many not so small. We have to anticipate liqui- 
dations which will throw merchandise on a market incapable of ab- 
sorbing all of it, but this dumping will affect the inventory values of 
going retail stores. Whelteniers, and many smaller manufacturers, 
are more dependent upon the small retailer for their existence than 
they are upon the larger outlets. 
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The situation of the smaller retailer is, therefore, a problem af- 
fecting the national economy. True, as an entrepreneur he has to 
accept the risks of competition and bring to his business a degree of 
competence and sufficient capital. But as a small-business man in 
an age of giants he is faced by forces which perhaps only the inter- 
position of Government can regulate. He cannot float stock issues 
to finance expansion. He cannot make advantageous “inside” deals 
with suppliers. He cannot swing the 100-percent locations. He is 
limited in granting credit. Money, when he can borrow it, costs him 
more, and on the terms he gets he 1s forced to restrict his own buying. 

In many of these areas, and in the field of guidance to retailers in 
their operation, this committee will, undoubtedly, be able to propose 
legislation which will help the smaller retailer survive and give him 
a chance to prosper. But, somehow, it is necessary to instill a greater 
sense of responsibility toward the small retailer in the manufacturers 
and wholesalers from whom they buy. 

Senator Proxmire. Mr. Lebow, I want to thank you for an excel- 
lent and very persuasive statement. There is no doubt at all in my 
mind that this is the area in which small business is at its greatest 
disadvantage. 

I would like to ask you some questions in order to bring out as 
much as I can the background of this situation. 

In your second paragraph, you cite some instances which indi- 
cate the devastation among retailers in recent vears. How does this 
compare with past listory—say in the decade of the 1920's and other 
decades ? 

Mr. Lezow. There has been a speeding up. I can give you, if I 
remember it correctly, the quote from the TNEC monograph on 
small business which, as I recall it, said that in the 39 years or some— 
first 39 years of this century, 19 million businesses opened their doors 
and 16 million closed them. So there was that picture over that 
period of time. 

Senator Proxmire. That affected all business ? 

Mr. Lesow. That was all businesses; yes. But, of course, since re- 
tailing and wholesaling, too, constitute the great majority of all 
businesses, this reflects turnover in that area more than it does in 
any other. 

Senator Proxmtre. The reason I asked that question was that I 
w onder if, in your judgment, this is a situation which has been chronic 
in America? 

Mr. Lerow. It has been chronic since the beginning of the rise of 
the chainstores, I would say. 

Senator Proxmire. And you put that as of when? 

Mr. Lesow. I would say that from about 1910 on you will find 
an acceleration. 

Senator Proxmire. I presume the statistics before 1910 are much 
harder to come by. 

Mr. Lenow. I don’t think the Department of Commerce had such 
figure, though Dun & Bradstreet probably did, because the mono- 
graph to which I referred was based, as I recall it, on Dun & Brad- 
street figures. 

Senator Proxmire. You would say, then, on the basis of economic 
history, that it is the development ‘of this new kind of giant com- 
petition rather than anything that is innate in the limitation of 
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human managerial ability or limited capital, or anything of that 
sort, which is the primary reason for this increase in failures? 

Mr. Lezow. I would say that the element of risk increases when 
the competition of that type grows, when the competition of the 
ener and more experienced, more able outfits has to be met. 

Senator Proxmire. And you feel it grows very greatly ? 

Mr. Lxpow. Yes. 

Senator Proxmire. You see the argument that we run into con- 
stantly that has been raised—I have not seen the statistics to docu- 
ment it, but it is thrown up to us all the time—that the primary 
reason for failures is inefficient management. And this argument is 
used as a justification that, inefficient managers being something that 
is a human factor, perhaps the Government can help by providing 
more information, by improving business education to some extent. 
But these are long-run things that are difficult to improve over any 
limited period of time. 

Mr. Lersow. I would say that it is one of the major factors. A 
chain will establish an outlet pretty much on the principle by which 
a public—by which a governmental agency would issue a certifi- 
cate of necessity. That is, they will survey the area, they will select 
a location, they will gage the size of their unit by the purchasing 
power. They will do all of these preliminary things before opening 
a retail store. 

The individual entrepreneur does not have the facilities to make 
that kind of study, usually. 

Senator Proxmire. From the standpoint of contribution to the econ- 
omy and efficiency, these are positive—the fact that the chain is able 
to do this, means that the store will be located more conveniently for 
the customers, that wiser decisions will be made along the line. It 
means that they can hire people, perhaps, on the basis of testing abili- 
ties and qualities which make for success in a retail operation; is that 
correct ? 

Mr. Lesow. Yes. Except that the factor of convenience plays a 
somewhat smaller role today than it ever did in our history, because 
of the mobility of the consumer. 

Senator Proxmire. I see. I would like just to clear up a couple 
more things in the statement. 

On page 2, the fifth paragraph, you say, “In these past few years, 
the consumer lias increased his purchasing power”—with installment 
credit. How do vou calculate that ? 

Mr. Lzesow. The amount of installment credit against disposable 
income. 

Senator Proxmie. Well, what I am talking about is that in the long 
run this credit has to be repaid. 

Mr. Lepow. Yes. 

Senator Proxmire. And at interest. And the interest is quite 
heavy. So, how can you indicate there is any net increase in your 
purchasing power? In other words, if a man buys a $2,000 car and he 
pays $300 of interest before it is paid off, or $200 in interest, so that he 
pays $2,200, say, for the $2,000 car, how does the availability of install- 
ment credit increase his purchasing power? It may make it possible 
to buy an expensive, durable good—there is no question about that. 
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But my question is: How would this increase his overall purchasing 
power ¢ 

Mr. Lesow. It does not increase it over a span of years. In other 
words, if you totaled his purchases and his disposable income over a 
period of 5 or 10 years, they would have to match. But this is one of 
the factors that creates the ups and downs in our economy. In other 
words, we have a disproportionate amount of buying in a single year, 
as oe example the amount of installment credit that was run up in 
1955. And then the lag that results from so much of the future 
income being mortgaged to pay for the purchases in a particular year. 

Senator Proxmire. That is ‘a good point. But I just wonder ‘if in 
the long run this does not diminish his purchasing power, due to the 
fact he has to pay interest. 

Mr. Lesow. It probably does. 

Senator Proxmrre. Then in the next paragraph you discuss the 
Sears, Roebuck situation, and you point out that one out of every six 
and one-half families in the United States has an installment account 
with Sears. Is that really credit, or do you not have to make a deposit, 
then draw on the deposit, and continue that kind of arrangement ? 
Would that not be available, perhaps, through the use of a local bank 
or something, to a small retailer, too? 

Mr. Lezow. Sears installment account works like any other. In 
other words, there is a downpayment and then regular monthly pay- 
ments. It is not a deposit account against which the consumer draws. 

Senator Proxmire. I am not m: iking an assertion. I am asking a 
question. I just do not know. It is not a deposit ? 

Mr. Lesow. It is not a deposit account. Of course, some financing 
is available to small retailers from their banks. But the point is that 
as the retailer gets into that business, his own ability to pay becomes 
restricted. 

If you wish, I can enter into the record a very good analysis of 
that, written by a friend of mine and published in the New York 
U niversity Journal of Retailing. 

Senator Proxmire. We w ould be very happy to have it. 

Mr. Lesow. All right. It is an article by Mr. Norman Jackson, who 
is the treasurer of Chester H. Roth Co. 

Senator Proxmire. That is fine. 

(The article referred to follows :) 


{From the fall 1956 issue of Journal of Retailing, New York University School of 
Retailing] 


How To WorK WITH OTHER PEOPLE'S MONEY 
THE CONTRIBUTION OF CREDIT TO CAPITAL 
Norman A, Jackson, Treasurer, Chester H. Roth Co., Inc. 


“The only way your business can report a satisfactory rate of 
profit is through proper use of credit—a retailer's creditors are his 
partners—business management must plan for and utilize credit 
on a planned basis and steadily keep in view its responsibility to- 
ward its credit position.” 

In making these basic viewpoints clear, the author offers many 
tips on how to establish and use one’s credit standing in the mar- 
ket—on how to further good public relations with banks and other 
credit institutions, as well as with customers. In showing just how 
a bank establishes a company’s standing as a credit risk, he gives 
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the retailer a provocative glimpse of himself through the banker's 
eyes. 

The statistical analyses surveyed in the article include the follow- 
ing: A department chain; a major department store in a large city, 
with branches in shopping centers; a regional department-store 
chain; a national shoestore chain; a chain of variety stores; and a 
large supermarket chain. 


The lifeblood of business is credit. No business can operate at a satisfactory 
rate of profit on its own capital, its own investment alone. To realize this, 
the businessman need but look at his own trial-balance statement of accounts 
payable. For there he se<s the role that credit plays in enabling him effectively 
to multiply the investment upon which he operates. This dependence on credit 
is equally true of the corner grocer and General Motors. And it applies not 
only to business but to the consumer as well. For the consumer has credit ex- 
tended to him in the form of mortgages on his property, time-payment plans on 
his automobile, budget and installment plans, covering his purchases of many 
commodities, and in his monthly bills for services rendered by utilities. 

The purpose of this article is to explain the expanding role of credit in our 
economy with especial reference to retail-store operations. It should be obvious 
that a retailer with a capital investment of $100,000 can do a volume of $300,- 
000 a year only with the aid of credit provided him by his landlord, his bank, 
his mortgage holders, and his suppliers of merchandise and services. This 
same retailer, if he had no credit extended to him, would find his volume cut to 
about $160,000. Obviously, therefore, he would be in a much weaker position 
from the viewpoint of net profit. He could not possibly generate any higher 
rate of profit without the extension of credit to him from many sources nor 
could he expand his own business. In fact, the investment in such a business 
would be most unattractive. 


CREDIT SYSTEM NOT UNDERSTOOD 


Not only is the functioning of our credit system taken for granted, but what 
is more dangerous, its role is not understood by many businessmen whose very 
existence depends upon the lifeblood of credit freely coursing through the 
arteries of their enterprises. In this period, when business faces the steady 
rise in consumer debt and the recurrent actions of Federal authorities in re- 
stricting or expanding credit facilities, it is all the more necessary that both 
the mechanics and the functioning of credit be understood and properly evalu- 
ated by businessmen. As this article is being written in the fall of 1956, for 
example, the pressure of business for loans has forced big city banks to lend 
up to 65 percent of their deposits in some cases, where, ordinarily, their loans 
averaged 50 to 55 percent. When you add this 65 percent to the 20 percent re- 
Serve required of the banks by the Federal Reserve Board, it should be clear 
that the limit of lending power is now close at hand. (After all, the banks do 
need some currency at the teller’s windows to cash checks. ) 

An uneasy feeling pervades the business community that either an overex- 
pansion or an overrestriction of credit could lead to catastrophe. But it should 
also be clear that in this dynamic and pulsating economy there must be ad- 
justments made from time to time. It is the function of management in its 
highest wisdom today to so put its own house in order as to always present its 
business as a desirable credit risk. Banks cannot exist without making loans. 
That means that some firms will get loans. Therefore, regardless of the gyra- 
tions of the economy as a whole and regardless of the greater or lesser elasti- 
city of credit, it now becomes a major function of management to plan for 
credit just as carefully as it plans for production or sales. 

Here, in short, are the major points which every businessman must understand 
about credit today. 

How to recognize changing money and credit trends. 

How to evaluate your creditors’ role in your own business. 

How to establish and use your credit standing in the market. 

How a banker looks at you as a credit risk. 

How to make your “cash-flow” analysis guide your financial operations. 


OU 99 bo 
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I. HOW TO RECOGNIZE CHANGING MONEY AND CREDIT TRENDS 


Let us look at some of the changes in the availability of money and credit 
as they are developing right now and let us examine the effects on the average 
business, particularly the retailer. We must face the fact that, in contrast to 
previous periods, there is a present tendency toward the limitation of funds 
available for credit. 

This results from a variety of factors. For one thing, the change in the pro- 
cedure for paying corporate and business income taxes, which requires pre- 
payment of a substantial part of the tax before the end of the operating year, 
means that money which had previously been available for as much as 15 
months is now curtailed. 

The parallel expansion of our productive facilities and our population are both 
reflected in their effects upon the money market. When corporations expand 
their plants and replace equipment, they come to the banks or to the public for 
loans with which to finance this expansion on a long-term basis. This repre- 
sents a drain upon the flow of cash that would normally be employed in current 
operations. Because of the active turnover of cash, and the unprecedented 
requirements for money on the part of both business and the consumer, the cost 
of money, reflected in interest rates, has shown a general upward trend over 
recent years. And this has encouraged borrowers to save on interest costs and 
to assure themselves of ample cash by borrowing to the maximum, and even 
beyond, their immediate requirements. 

Undoubtedly, one of the decisive factors here is the rapidly mounting consumer 
debt. In terms of the availability of money, this means that the consumer is 
purchasing on future income. In terms of the consumer himself, his commit- 
ments to long-term payments necessarily restrict the amount of ready cash 
available for current purchasing and, also, restrict the amount of money he can 
save. 

Since an increasing proportion of retail sales is being made on time payments, 
budget plans, deferred-payment programs, and charge accounts, there is a grow- 
ing pressure in terms of the amount of cash he has available for his own opera- 
tions. This results in demands made by the retailer upon his merchandise 
resources for longer terms. Recognizable symptoms of this trend are to be 
found in the slowing up of collections and in the increasing number of business 
failures, particularly in retailing. 

What follows from all this? We see the curtains being drawn over the 
windows of banks and other lending institutions throughout the country. They 
are discouraging many new accounts. They are filing prospective applications 
for future reference. Since many banks have gone into their reserve balances 
heavily and, so to speak, have their lines of merchandise all sold up, they have 
a pressing need to keep intact some of their funds to take care of repeat business 
for their own most desirable customers. Obviously, as a simple matter of supply 
and demand, the premium for available money goes higher. 

Immediately affected, also, are factors and finance companies who derive 
funds from banks and insurance companies. They, too, have felt the pinch and, 
as a result, we find that factors and private bankers, who supply manufacturers 
with money for their operations, are forced to slow down in their acceptance 
of new business, Their premium for money is more costly because they are com- 
pelled to operate on borrowed funds to the extent of SO percent of their activi- 
ties and, in some cases, the banks from whom they borrow require them to keep 
a reserve of 20 percent of their commitments, not simply on their loans, so that 
they, themselves, are actually paying higher interest rates on their own borrow- 
ings. 

Another pressure point on working funds is the need to maintain a healthy 
ratio of current assets to current liabilities, generally considered as 2 to 1. 
When a firm embarks on a program for capital expansion and dips into its own 
cash funds, it lowers this ratio. This, then, forces them, in most cases, to re- 
plenish these funds in order to maintain the desired ratio. What follows is 
simply that, as in all situations of short supply, the banks make their restricted 
funds available only to their most desirable accounts. In other words, there 
is an increased selectivity in the credit risk which a bank will accept. 

Obviously, therefore, it follows that the businessman who in this period needs, 
or expects to need money for his operations and for his expansion must now 
take those steps which will increase his desirability as a credit risk. This is 
equally true in respect to all lending institutions, whether they be banks, in- 
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surance companies, or factors, or whether they be manufacturers or suppliers 
of goods and services generally—in other words, it applies equally to money and 
to merchandise. 


II. HOW TO EVALUATE YOUR CREDITORS’ ROLE IN YOUR OWN BUSINESS 


There are several different kinds of capital, and not all of them contribute 
to the working funds of a business. Without going into technical niceties in this 
discussion, we make a distinction between the fixed assets and the working 
assets. Obviously, there is a difference between the fixed assets of a manu- 
facturer whose machinery is actually producing revenue and the fixed assets of 
a retailer in the form of store fronts, fixtures, and the like, which do not pro- 
duce revenue in quite so recognizable a form. But, for the purposes of this dis- 
cussion, We are separating the fixed from the working funds. We are dealing 
here only with the operating funds which produce profits directly. 

What are these forms of capital? First, there is invested capital, which 
eonsists of common and preferred stock, partnership investment, and propri- 
etor’s equity. Second, there is private capital, which might be long-term loans 
from banks, private investors, Syndicates, or insurance companies. Third, we 
have borrowed capital, which generally assumes a form of either long-term or 
short-term loans from banks, factors, mortgage companies, insurance companies, 
and the like. Finally, there is creditors’ capital and, in our specific concern 
with retailers, we are dealing here principally with merchandise, which is 
shipped on open-credit terms. 

In the compilations of this article, we intend to show that creditors’ capital 
plays an enormously important role in producing profits for a business enter- 
prise, and that it, therefore, cannot be taken for granted, relied upon smugly, 
or underestimated in management planning for the future. 

In our statistical analyses we have selected a variety of types of retail opera- 
tions including : 

1. A department chain. 

2. A major big-city department store with branches in shopping centers. 
3. A regional department-store chain. 

4, A national shoestore chain. 

5. A chain of variety stores. 

6. A large supermarket chain. 

To define our terms, we are using “creditors’ capital’ to include all current, 
liabilities maturing within 1 year, comprising merchandise, bank loans, current 
installments of mortgage loans, installments of other long-term commitments. 
Since these figures deal exclusively with retailers, it is clear that the amounts 
involved under creditors’ capital result largely from merchandise for resale. 

You will observe in the figures of group A (large-scale retail operations) two 
key ratios: creditors’ capital to operating funds and the turnover of total capital 
and ownership capital to sales. Here we dramatically show the pressures on 
a company where it would have to reckon with an operation revolving around 
its own or equity capital. Furthermore, we see clearly the role of creditors in 
the production of profit. 

Since the figures of group A are those of large retail operations, we show in 
group B some samples derived from figures supplied by the credit agencies. 
These give the situations for 2 medium-sized operations and deal with 2 opposite 
extremes. 


” 
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Group A 


{Dollar amounts in millions] 


l | | 





; @ | @ | B | @ (5) (6) 
ae pete peered ey iste I — 
Equity capital $143 | $5.0 $25.5 | $17.2] $1.0) $9. 5 
Borrowed capital. - - --- ins sf 40}; 13] 3.2 5.4 | $B bicvcoate 
Creditor capital. sendin } 83] 30] 102) 80] 6) 340 
Total capital. | 236 9.3| 389] 306] 19! 43.5 
Deduct investment in fixed and other nonoperating | | | | 
assets | 52 | 1.5 13.3! 10.6 5 5 
Operating funds 184 | 7.8) 25.6 20.0 | a. 4 43.0 
Percentage of creditors’ capital to operating funds | 28, 8 | 38.46 39. 84 | 40 42. 86, | 79.07 
Sales__- ‘ $544 $21 $103 | 73 $6 $464 
Turnover of total capital to sales , -| £3 1 om) ae 2.4T | 3.1T ; 10. 7T 
Turnover of equity capital to sales welt BEE 4.2T 4.0T 4.2T | 6.0T 61. 5T 
| | ! | 
Group B 
{Dollar amounts in thousands] 
| i } 
| (7) | @) 
Tit te 7 ; - F i f eo os | | . 
Equity capital 5 4 jas $94 $491 
Borrowed capital | 4 | 242 
Creditor capital . : 238 | 382 
‘eae ser 
Total capital : -_ 336} 1,115 
Deduct investment in fixed and other nonopcrating assets | 50 228 
Operating funds. SE ten xenetaaenies 286 887 
| = - =| — 
Percentage of creditors’ capital to operating funds. -- ‘ | 83.22 | 43.07 
Sales (estimated) 1, 500 2, 200 
Turnover of total capital to sales : ‘ ‘ 4. 4T | 2.07 
Turnover of equity capital to sales._........... sival ; 115.9T | 4.57 





One comment which should be made with regard to these figures deserves 
emphasis. The analyses show, on the average, that creditors’ capital participates 
to the extent of about 3314 percent in the operating funds. The figures them- 
selves are derived from the year-end statements of these companies which are 
normally prepared at a time when the obligations of the company are at a low 
point. Obviously, therefore, at the peak of the operating period during the year 
the role of creditors’ capital must be considerably higher than the year-end 
results upon which our analyses have been based. 


III, HOW TO ESTABLISH AND USE YOUR CREDIT STANDING IN THE MARKET 


Not all of the assets of a company appear in its financial reports. Credit is 
one of those intangible assets that can have much more value than many of the 
resources listed in the balance sheet which are expressed in specific terms of 
dollars and cents. 

The basis of credit is confidence. Therefore, management’s decisions with 
regard to establishing its credit standing must be decisions directed toward 
building and maintaining the confidence of the merchandise resources, the banks, 
and all others from whom credit extension is required for the profitable operation 
of the business. 

Let’s put it in rather bald terms: We know that there is only one way in which 
a person can lose weight and that is to eat less. All the other recommendations 
regarding exercise, steam baths, vibrators, and the like play a much less impor- 
tant role. Similarly, while a financial analysis of the business may reveal many 
intricate details of its operation and effectiveness, the key to the creation of 
confidence is successful management in producing profits. The basic determinant 
is, therefore, how the operating funds of a business are used by its management, 
and how effective that use is in turning over that part of its capital rapidly and 
effecting a satisfactory rate of return on its investment. 
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It is important, first, to understand what a credit rating is and what services 
it performs. Obviously, the credit rating is a symbol, a shorthand abbreviation, 
for the whole complex operation of a business. 

In the face of the enormous number of different commodities, and the equally 
great number of purchasers, manufacturers, wholesalers, retailers, and con- 
sumers, the most universally used symbol is the price. 

Similarly, with well over three million retail establishments in the United 
States, and a million or more others who serve these retailers through supply- 
ing them with creditors’ capital in the form of merchandise, loans, and services, 
a similar set of sy..bols is necessary which corresponds to the price on mer- 
chandise. 

These are the credit ratings originated by Dun and Bradstreet. To the 
experienced credit manager in the manufacturing or retail establishment, or 
in a bank, these symbols give a quick but reliable index of the operating 
efficiency of any business. 

If you were to compare these credit men to the buyers of merchandise, you 
would certainly agree that it would be an impossible obstacle to put in the path 
of a potential buyer if you were to eliminate the prices from merchandise. 

Similarly, it throws impediments in the way of credit decisions by the credit 
managers if a retailer withholds the information upon which a credit rating is 
established. 

There are many retailers who have misgivings about revealing the condition 
of their business. The reason most often given is that the retailer is worried 
lest his competition learn too much about his business. 

Actually, of course, a balance sheet does not reveal the workings of his 
business, the quality of his ideas, the efficiency of his salespeople, the promo- 
tional plans he is developing, or any of the real ‘business secrets” which he 
likes to hold close to the vest. 

Keep in mind that the supplier, whether he is shipping merchandise or 
granting a loan, stays in business by performing these functions. He is as 
anxious to secure and hold un account as the retailer is to obtain his services 
When the supplier knows the limitations of a business, and even its weaknesses, 
he is all the more able to adjust to them and work more intelligently with the 
retailer. 

Certainly it would be close to disaster for American business as a whole were 
there to be a blackout on the exchange of financial information. This would 
affect far more than the granting of credit. 

How would any business know how realistic its goals were if it did not have 
industry averages against which to measure its own performance? If, for ex- 
ample, the Federal Reserve Board were to omit its weekly reporting of retail 
sales, a most important indicator of conditions and trends would be lost, and the 
decisions of many companies would be severely affected. 

There is definite value for any company in a comparison of its results with 
the NRDGA averages, for example, and even such tabulations as ours. 

Mr. Roy Foulke, an economist and one of the major officials of Dun and Brad 
street, has published annually a series of ratios which reflect the pattern of 
activity in manufacturing, wholesaling, and retailing. Within each of these 
major groups there are breakdowns by different types of industry and different 
fields of retailing. These are important figures for management. 

Reluctant management should also keep in mind that figures are being sup- 
plied constantly by every business to Government bureaus and trade associations. 
By cooperating with the credit agencies in their requests for information you can 
save the time and energy that would be expended by your own organization in 
trying to answer the hundreds of inquiries from potential creditors and suppliers. 

In fact, if a retailer were to look upon his credit rating as an essential part of 
his own public relations, he would, in our opinion, make every effort to work 
closely and openly with the credit agencies. When a retailer forwards his cold 
financial statement on request, it may show any one of a number of unfavorable 
conditions which may, however, actually be temporary in nature. For example, 
inventories and fixed assets may show a disproportionate investment, whereas the 
fact may be that this condition is brought about by the recent opening of a new 
store or the addition of a new department. Both of these conditions could be 
considered temporary. 
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But to have them so considered, it is necessary to sit down with the reporter 
from the credit agency and explain the nature of these investments clearly 
and openly. Thus, on the basis of the financial statement as submitted through 
the mails, the Dun and Bradstreet rating assigned to a store might be C+2. 
However, with this explanation before them, the credit agency might assign 
to the account a C+1% or a C+1 rating, after it has satisfied itself that it 
understands the particular problem thoroughly. 

A change in the attitude of suppliers often results from a rating which in 
the first instance would have labeled the store as a fair credit risk as against 
denoting it as a good or a high credit risk. 

And this has its value not only for the suppliers of your merchandise but 
also for your bank, for the contractors with whom you may work on fixtures, 
store fronts, or new stores, and potential landlords. 

Out of many decades of experience the Dun and Bradstreet organization has 
developed its formulas under which it is able to rate credit risk on a worldwide 
basis. In fact, American export business is dependent upon these ratings to a 
large degree. Generally, these ratings are established on the basis of the 
capital involved in a business, the manner of payments, and the results of the 
operation in terms of net profit. The table on the opposite page is their 
key for the measurement of the estimated financial strength of a company and 
the degree of credit risk involved in doing business with it. 

A considerable proportion of a store’s promotional expenses goes into pub- 
licity, public relations, the building of its standing in the community, and its 
prestige with its suppliers and customers. All of these activities require con- 
siderable expenditure. The establishment of a Dun and Bradstreet rating is, 
therefore, one of the cheapest investments in public relations a company could 
make, 

IV. HOW A BANKER LOOKS AT YOU AS A CREDIT RISK 


Of all the types of businesses in the United States, it is probably safe to say 
that retailers avail themselves least frequently of the services of a bank, in terms 
of loans. This does not necessarily mean that were more retailers prepared to 
work with banks properly they would all necessarily have to apply for loans. But 
our point is that if a retailer has so organized his records and his business that 
he can properly approach a bank, and convince a banker that he is a worthy sub- 
ject for credit, then he is in a considerably improved position to expect and receive 
credit from his suppliers of merchandise. 

In some respects the information upon which the bank acts is quite similar to 
that upon which the merchandise creditors make their decision. But in the case 
of the sources of supply from whom a retailer buys, this information has been 
boiled down for them by the commercial credit agencies. And the decisions are 
made at long distance. 

In the case of banks and other lending institutions, there is not only a more 
formal procedure, but a far more personal one. 

Whether you use the facilities of a bank, or intend to in the near future or 
not, it is still valuable for any business to so organize itself that it can, in the 
face of new conditions or a new program, command credit from a lending insti- 
tution. 

For this reason, it is important to understand how a bank works in its prin- 
cipal activity, which is making loans, and how a retailer should prepare himself 
to obtain a favorable decision on a loan application. 

Before the banker will attempt to analyze the facts and figures, which are shown 
him as a basis for a loan, you will be asked three important questions. 

First, the banker wants to know how the money is going to be used since the 
purpose for the loan serves as a basis for arranging terms. Generally, the bank 
prefers to make its money available in the market for operating needs during 
the seasonal activity. Therefore, these loans are classed as “short-term paper” 
with maturities scheduled from 3 months to a year. If, on the other hand, the 
money is needed for other purposes such as acquiring a new location, making 
improvements in the building, alterations in the store, or other nonoperating uses, 
then the borrower will be expected to meet a different set of terms and conditions. 
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Key to Dun & Bradstreet ratings 
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Classification as to both estimated financial strength and credit appraisal 


Financial strength bracket: 
1: $125,000 to $1,000,000 and over. 
2: $20,000 to $125,000. 
3: $2,000 to $20,000. 
4: Up to $2,000. 
EXPLANATION 


When only the number (1, 2, 3, or 4) appear, it is an indication that the 
estimated financial strength, while not definitely classified, is presumed to be 
within the range of the dollar figures in the corresponding bracket and that a 
eondition is believed to exist which warrants credit in keeping with that 
assumption. 

When the loan officer understands the use to which the loan is to be put, he 
will next want to know, of course, the amount of money that will be needed. 
That’s always the $64 question. Here it is important to know exactly what 
funds are required so that you will have a sufficient amount to work with, and 
at the same time, avoid an excessive loan. 

Idle funds are not productive and, as a matter of fact, become costly, especially 
when high rates of interest are involved. There is always the temptation to 
invest in more inventory or in fixed assets to a degree that is not realistic in 
terms of the requirements of the business. It is at this point that careful 
planning for credit is essential. 

Third, and most important, everyone who makes a loan (including banks) 
wants to know how he is going to get it back and when he is going to get it 
back. Companies which are successful in dealing with banks will always be 
extremely careful of the promise that is made for repayment because it is here 
that confidence as a borrower is established. The forecasting of cash require- 
ments and repayments will enable a borrower to tell quite accurately when a 
commitment can be paid off. 

What are the basic facts that a banker works with in determining the loan 
for a retailer? His timetable is the financial statements of the company. 
From it he is able to establish a pattern of operation. More often, however, 
you will get a request for a series of statements because a single year’s opera- 
tion may not give the financial institution a full understanding of the borrower’s 
business. 

Every merchant should have his statements prepared by a certified public 
accountant because these professional men follow a universal pattern in pre- 
senting their figurers, and these figures are based upon a complete audit of the 
books and records. 

When a business management looks at financial statements the first result 
which gets attention is the earnings. What does the bottom line show, net? 
Quickly then, the earnings are compared to capital to measure the rate of 
return. From this point variances with planned operations are studied. 

The banker views the problem in the same manner, and while he may not 
display the elation shown by management, a reasonable return on investment, 
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be it 6, 8, or 10 percent, will get an approving eye. Of equal importance, of 
course, is the disposition of the earnings. What, does management do with 
the profits—pay dividends, invest in fixed assets, plow back to working capital, 
some of each, or just what? Lenders are expected to show confidence in a busi- 
ness by granting loans; certainly every prudent businessman should express 
similar faith in his business by increasing his capital with a substantial share of 
the earnings. 

In retailing, as in many other industries, the working capital or operating 
funds of the business determine the amount of credit that will be extended. 
Management therefore will gain an added loan incentive by shoring up as much 
of its earnings in working capital as possible. 

Generally the total investment of a business is broken up into a number of 
component parts. Part of the funds are represented by customers’ accounts, 
some in merchandise inventory, and still others provide for fixed assets and 
nonoperating assets. Limited exposure in each invested asset in keeping with 
the planned operations is an effect that the loaning officer will expect to be 
present in the analysis of capital allocation. 

Each of these assets presents certain problems. Take the case of customers’ 
accounts. Consumers are encouraged to buy all their goods and services on time. 
Buy now, pay later, is the national habit and as a consequence consumer debt 
is going skyward. Comes the day when bills have to be paid and sometimes 
more money has to go out than comes in. Who waits and who gets paid? The 
retailer often finds himself low man on the totem pole. Therefore, the banker 
will scrutinize the aging of outstanding customers’ accounts, the average collec- 
tion experience, the credit and collection methods to be satisfied that ample 
reserves have been provided in support of the aggregate value of the customers’ 
accounts. 

Unless the business is selling antiques, old merchandise is never popular with 
the management or the merchandising staffs. Old merchandise, like idle money, 
is costly—even more costly because of the markdown exposure. Most retail 
failures can be charged to poor merchandising of inventories and inadequate 
turnover of stocks. The lender can be expected to survey this asset critically 
so that the values spelled out on the balance sheet will reflect realistic values. 

How much of your capital do you put in brick and mortar is a moot question. 
There is no single answer. It depends on the kind of retail operation, for the 
store may be plush, located on upper Fifth Avenue, or it may be an outlet shop 
operating out of a shed on a highway. 

Every business has indebtedness, but it is at that point where the similarity 
ends. Some operations can perform smoothly under a heavy debt load of 70 
to 90 percent of capital, while others need a constant current ratio of 5 to 1 
or better. However a business operates, it must manage its debt so that terms 
ean be met without default. Good management of debt—that is, controlled 
debt—must be planned for, and the loaning officer will want to satisfy this 
question by reviewing carefully the forecast of merchandising and the influence 
of it on the debt position. It is from this report that he gets his answers to 
the three questions: 

For what purpose? 

How much? 

When will it be paid back? 

This takes us, then, to a discussion of the key budget report, the cash-flow 
sheet. 


Vv. HOW TO MAKE YOUR CASH-FLOW ANALYSIS GUIDE YOUR FINANCIAL OPERATIONS 


When you get a general checkup from your physician, one of the things he 
frequently does is to determine your basal metabolism. You lie relaxed, with 
a clamp on your nose, and breathe in oxygen from a tube and exhale it into the 
same tube. A pen records on a revolving cylinder the actual consumption of 
oxygen required to maintain the basic activities of your whole body. 

In a somewhat more complex form the cash-flow sheet does the same thing 
for your business. It shows how much money you are going to need to perform 
your own functions, to operate, for every month of a projected period. 

On the one hand, for each month you show an estimate of receipts of funds 
from accounts receivable, from loans, miscellaneous “income, and the like. The 
total of these receipts are the funds available to meet the expected expenditures 
for the same month. These expenditures might include payroll, expense bills, 
accounts payable, tax bills, payments on loans, and the like. Each item of receipt 
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and expenditure is separately scheduled, with the monthly result transferred to 
this financial forecast. 

In those months in which the estimated expenditures exceed the estimated 
receipts, there will be need for additional funds to meet the deficit. This is 
illustrated in the simplified cash-flow exhibit, where a loan had to be arranged 
in May. 

When arrangements are made to obtain these loans, a promise for repayment 
can also be made because the cash-flow sheet, when extended to the holiday 
selling season, will show in which period the receipts, plus available funds, 
exceed the expenditure. 

On the opposite page is a typical 6-month cash-flow sheet for a retail-store 
operation and the effect of it on the planned monthly balance sheets. 

To maintain normal cash requirements, this company arranged to borrow 
$10,000 in May. The cash flow reflects an inadequate balance on May 831. 
Carrying the flow schedule through to the end of the year, the repayment month 
can be pinpointed, just as the December 31 debt was repaid in January. 

Management has developed the amount needed to complete the operations 
according to plan. 

It is important to see the month-to-month effect on the balance-sheet condition 
of the company, and so this company plots out exhibit B which points up the 
high and low points of each important balance-sheet item. 

It is prepared on the assumption of availability of the $10,000 bank loan. 


CONCLUSION 


How often, in conversations with businessmen, have you heard in regard to 
the operations of giant companies that it’s easy for them because they are working 
with other people’s money. What we have tried to show here is that every 
business, whether it be large or small, is working with other people’s money. 

We have also illustrated the approach which credit executives apply to the 
analysis of a business. Actually, they make what amounts to an audit of manage- 
ment. This kind of audit will often point to the areas of strength, as well as 
those involving weaknesses, and this experience should be welcomed by any 
business management since it desires to establish absolute confidence in its 
operation. 

What does this mean to you as a businessman? Simply this: it dictates 
two basic commandments in running your business. 

First is the need to understand the role of credit in your own business. Put 
bluntly, this means that every day of your business life you have to work 
with the fact that the only way in which your business can report a satisfactory 
rate of profit is through the proper use of credit. Every businessman is 
conscious all the time that in the matter of taxes the Government is his partner. 
We say that in the matter of operating a business successfully your creditors are 
your partners. 

Second, business management must plan for credit and utilize credit on a 
planned basis and steadily keep in view its responsibility toward its credit 
position. 

EXHIBIT A. 





Estimated cash-flow sheet—Jan. 1 to June 30 


























January ipenouiey! March April | May | June Total 
re sedi ne I -|—— | aves - = —_ 
Receipts: 
a ff eae $10, 000 $8, 600 7, 700 $8, 800 $7, 900 $1, 500 $10, 000 
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ExH1B1T B.—Estimated monthly balance sheet—Jan. 1 to June 30 



































January Fobruars| March April May June 
piel ce eRthiadlal eter cosas abcess |_| |— cbdasusmneteidial tists eae’ 
Current assets: 
el ene! ‘i cndeidhdes 4 $8, 600 $7, 700 $8, 800 $7, 900 $11, 500 $9, 000 
Accounts receivable... . sauna 11, 000 7, 000 6, 000 6, 000 6, 000 7, 000 
Inventories. - .- Rent 3 73, 000 71, 500 77, 000 85, 000 85, 000 80, 000 
Total current assets... ~ dono ulix | Jee 86, 200 91, 800 98,900 | 102, 500 96, 000 
Less current liabilities: e 8 2! neh ep 
Due to banks. sen Soeeeee ees Jf koe A ; dened 10, 000 10, 000 
Due to trade creditors. ............... 12, 000 6. 500 14, 500 22, 000 16, 000 11,000 
Due to expense creditors. _-._.......-.- 3. 000 3, 000 3, 000 3, 000 38, 000 3, 000 
Taxes payable. .-.......-- ene 3, 000 3, 000 1, 500 1, 500 1, 10 = oa 
Total current liabilities. .........-. 18, 000 12, 500 19, 090 26, 500 30, 500 24, 000 
BUOD MNES CRIMI io secrete ccicicnnnncanpe 74, 600 73, 700 72, 800 72, 400 72, 000 72, 
Other assets -- - -- aad ich koe 16, 000 16, 000 | 16, 000 16, 000 16, 000 16, 000 
Total assets less current liabilities... l 90, 600 | 89, 700, ~~ 88, 800 88, 400 pk 88, 000° 88, 000 
Represented by net worth. ___-- ; 90,600 | $9,700 | 88,800 | 88, 400 88, 000 | 88, 000 





Senator Proxmire. Now, I just have a few more questions. 

Page 3, the third paragraph from the bottom— 
supermarkets today sell more than do all the drugstores in the United States, 
although there are about half as many supermarkets as there are drugstores. 

This is after an analysis that you make of the situation. 

I am very sympathetic to fair trade laws. I am the cosponsor of 
fair trade legislation. It would be very helpful to me to have your 
answer to the argument that this kind of competition based on slash- 
ing margins or selling below cost is beneficial in the long run to 
consumers, Or, is it true that the reason the supermarkets win com- 
petitive struggles is their greater convenience? They operate more 
cheaply. From the standpoint of the person going to shop, it is a 
more attractive and better store. Is this proven by the results of 
our marketing economy ¢ 

Mr. Lezow. The supermarkets offer the convenience and capitalize 
on their traffic. On the fair traded items, they are making, in rela- 
tion to their own required markups, a higher markup than they would 
ordinarily enjoy, let us say, on food products. 

Fair trade in that particular case operates as an umbrella, or a 
floor. Either one of the analogies would work there. It makes it 
unnecessary for them to reduce their markup in proportion to their 
efficiency, let us say, or to the turnover they can obtain. 

Senator Proxmire. Yes. So that is an argument against fair trade. 

Mr. Lezow. It may be so considered ; yes. 

Senator Proxmire. From the estas of the consumer ? 

Mr. Lesow. From the standpoint of the consumer—well, the con- 
sumer is faced with this situation. Wherever she goes, she is able 
to buy the same product at the same price. Theoretically, the super- 
market could offer the same product at a lower price, because of the 
differential in their markup requirements. You see, one of the things 
that fair trade does, it freezes pricing without relationship to retail- 
ing efficiency. Where a manufacturer restricts his distribution to 
particular types of outlets who operate on about the same level of 
markup, then fair trade protects hia trademark and enables him to 
give special services to the retailer to maintain the prestige and desir- 
ability of his products. But it does not involve this other question 
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of relative efficiency of retailers, because, let us say, an appliance 
manufacturer who would distribute only through appliance stores, 
would not be concerned, therefore, let us say, with what a discount 
house could do if he was not selling discount houses. 

Senator Proxmire. All right. Mew: the final question is on page 4, 
where you say: 

On the basis of what is happening to them, one is tempted to speculate on 
whether the Malthusian theory, which has lately been revived and popularized, 
should not rather have been applied to our retail population. 

Well, now, supposing this committee or this Congress could be 
successful i in ending this devastation of retailers. Would you not have 
a situation in which, i in view of the great entry you said you have in 
the retail business, you would get a much larger number of retailers 
than we need, inefficiently utilizing human resources and capital, 
protected by various umbrellas and rigidities in the price structure 
which preserve the inefficient / 

Mr. ice, Conceivably, if drawn out to an ultimate 

Senator Proxmire. Would we not inevitably get that? Would that 
not be a certain result ? 

Mr. Lesow. I would say that as long as people are able to make 
their own decisions as to whether to go into the retail business or not, 
there will always be a certain proportion who simply do not have the 
resources, either in knowledge or in capital, to operate profitably. I 
think that there are certain things that can be done for them. It would 
be a very good thing if one of the foundations in the United States 
were to finance a study of, for example, how to extend the cooperative 
wholesaler concept or the voluntary chain concept to embrace a 
large number of small retailers. 

Even the Association of the Small Retailers tend to be overbalanced 
in favor of the larger ones. For example, I was just reading the other 
day that at a convention of the National Association of Retailers a lot 
of stress was placed upon how to build a bigger store. Now, today, of 
course, it costs about a quarter of a million dollars to establish a full- 
scale supermarket. The average smaller grocer is not in that position. 

The groups in cooperative wholesalers, the groups which independ- 
ent wholesalers en of retailers which are known as voluntary 
chains, all tend to be aggregations of the more efficient and the larger 
ones among the independent retailers. 

So that in this field, a good job could be done with careful study and 
the kind of organization, to develop the kind of organization that 
would make that work. 

Senator Proxmire. I do have one more question. Consignment sell- 
ing, we all know, is legally binding and apparently quite effective, the 
only difficulty being that smaller manufacturers do not have the 
capital. Why, then, are some economists opposed to fair-trade mer- 
chandising on an economic basis, when they are not opposed to con- 
signments sf 

Mr. Lezow. Well, of course, consignment selling involves the use of 
the power of the larger manufacturer to the disadvantage of the 
greater number of his competitors. So few of his competitors can 
do this, that he is throwing so much weight around, and offering such a 
great temptation, since there is no investment on the part of the re- 
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tailer necessary under consignment selling, that he tends to foreclose 
the opportunities for others. 

Senator Proxmire. Why do economists approve of consignment 
and oppose fair trade ? 

Maybe it is unfair to ask you, since you do not fall into that category. 

Mr. Lesow. Well, you know, economists embrace every color in the 
spectrum, and I don’t—I would say this: Consignment selling is defi- 
nitely tied up- with price fixing, so that it is a form of fair trade, if 
you want to call it that, except that it is unfair. 

Senator Proxmirr. Well, thank you very much, Mr. Lebow. I 
would appreciate it very much if you would make available to the 
committee your recent splendid article entitled “The Crisis in Re- 


tailing.” Do you have a sequel to that ? 


Mr. Lenow. Yes, I have another article that I can put into the 
record. 

Senator Proxmire. Thank you. 

Mr. Lezow. It is called A Malthusian Theory for Retailers. 

Senator Proxmire. Without objection that will be done. 

(The articles referred to follow :) 


[From the spring 1957 issue of Journal of Retailing, New York University School of 
Retailing] 


Tue Crisis IN RETAILING 
(By Victor Lebow, Marketing Consultant) 


In this article, Victor Lebow discusses the high turnover in retail- 
ing firms and the economic factors that have influenced this trend. 
He foresees a continuation of this “fantastic rate of turnover” in 
1957 and 1958. Based on his sound retailing knowledge and overall 
view of the economy, he predicts: “Not only will a sharply increased 
share of the total volume go to the chains and the larger independ- 
ents, but price competition between these major outlets must in- 
crease. Price cutting will, therefore, be the major form of retail 
promotion during 1957.” 


In the years since the end of World War II, both the physical volume and 
the dollar value of goods produced in the United States have risen enormously ; 
yet the total number of manufacturing firms has declined. But during this 
period, the number of both wholesale and retail establishments has been rising. 

It is thus a curious fact that, with increasing technical progress, the road 
from the producer to the final consumer has not been shortened but has actually 
been lengthened. The retail outlets and the stages in this movement of merchan- 
dise have not decreased but multiplied. 

The retailers, particularly the operators of the smaller stores, have been going 
through a stormy period which may well reach the stage of catastrophe for many 
of them in 1957 and 1958. The steady increase in the total number of retail 
stores has masked the precarious existence most of them lead. When we study 
the years of postwar prosperity, between 1947 and 1954, we see that a retail 
store that opens today has only a 74 percent chance of surviving beyond its first 
half year of existence. Only 49 percent can pass the 244-year mark. As for 
those who can expect to be in business 10 years from now, only 17 percent will 
make it. 


High turnover in retailing 

Of all the changes in retailing during recent years, the greatest has been 
in the number of transfers, or retail businesses that changed hands. What 
appears to be happening is that many stores that should go out of business re- 
main alive by changing hands. From 1948 through 1955, the number of retail 
establishments rose from 1,763,800 to 1,865,000. But retail trade has had to 
run very fast indeed in order to do little more than stand still; for during these 
years there were 1,052,500 new retailers who went into business, 991,200 re- 
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tailers who went out of business, and 2,067,400 transefrs. In short, to in- 
crease the retail population by slightly over 100,000 outlets during these years, 
there was required a total of over 4 million births, deaths, and marriages. 

The short life span and the high rate of extinction characterize the experience 
of 80 percent or more of the retailers of the country. If they live dangerously 
now, it is clear that even slight changes in the economy, or in the nature of 
the competition they face, can provide the force to push many more of them 
over the precipice. 

It would be well, therefore, to examine both (1) the forces that turn this 
meat grinder and (2) the implications of this process. 

The plain fact is that the average retailer exists in an atmosphere of dis- 
aster. Against the increasing concentration in production and the growth of 
the giants in distribution, the vast majority of retailers represent a process of 
atomization. 

Ours is a body economic with a heart which is growing stronger, a bivod 
supply which is increasing in both quality and quantity, and arterial system 
which functions well, but with capillaries which are constantly bursting, shrink- 
ing, becoming blocked, or vanishing altogether. 


PART I. PRESSURES UPON RETAILING 


Let us examine first the pressures that create this vast turnover in retailing. 
There are, first, those forces that originate outside of the retail field. Second, 
changes and competition within retailing itself hasten the process still further. 
Indeed, the very process of change itself sets up a chain reaction and contributes 
to still more and more new adjustments 
Sociological factors 

Upon the American consumer is concentrated a heavy propaganda barrage, 
employing every wile and appeal ingenuity can devise. With $10 billion a year 
going into newspapers, magazines, radio, and television, the American has been 
transformed into a creature whose chief function in life is to consume. The 
symbols of his status, the badges of his prestige, are enshrined within the multi- 
tude of consumer products he has been conditioned to desire. 

The American population has an income of around $340 billion, with personal 
consumption expenditures reaching $270 billion. Today, according to the De- 
partment of Labor, the average family of 4 persons should be spending approxi- 
mately $4,200 a year to maintain a minimum standard of living on a decent 
basis. Yet 63 percent of all families in the United States have a total money 
income of under $5,000 a year. 

In fact, 1,000 families with incomes of $10,000 a year and over spend as much 
for consumer goods and services as do 3,281 families with incomes between 
$4,000 and $5,000 or 4,111 families with incomes between $3,000 and $4,000. 

The consumers with the greater purchasing power have been on the move. 
During this 20th century, the urban population has increased from about one- 
third of the total to almost two-thirds. Now we see the process of decentralizing 
our urban areas, with the middle-income groups particularly moving to the 
suburbs. The city retailer does not, as a rule, move with them. 

This consumer is mortgaging his future income to secure the automobiles, 
appliances, clothing, homes, and other goods and services he wants. And he 
has gone into debt to the tune of some $40 billion or more. By this process of 
lifting himself up by his own bootstraps, the consumer is able to extend his 
buying power by a sum which exceeds 10 percent of the total national income. 

To the extent that the consumer has a stake in the national prosperity and 
in maintaining the boom, he has the task of buying, using, wasting, and destroying 
a constantly increasing volume of goods. The gross national product in 1939 
amounted to $91 billion, but in 1955 it reached $390 billion. We are now pro- 
ducing at the rate of well over $400 billion. Between 1947 and the present, the 
fixed investment of American business in commercial and industrial construction 
amounted to some $75 billion while producers’ durable equipment, which means 
principally productive machinery and more modern, higher speed, labor-saving 
devices, amounted to over $220 billion. 

Thus a population whose income is not rising fast enough is faced with the 
necessity of consuming a flood of merchandise moving out at a constantly 
accelerated pace. 

It is the conflict between retailers over who gets the consumer’s dollar that 
a great many of the casualties in retailing result. 
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The prettying up which marks every aspect of American life, from the chrome 
trim on the new automobiles to the kitchens and bathrooms in the new ranch- 
houses, extends to the stores in which the consumer shops. Hundreds of mil- 
lions of dollars are being spent by retailers on store fixtures, store fronts, and 
equipment. Add to this the demand for parking space, accessible location, 
enticing variety, and you have the pattern of what the consumer expects from 
the retailer. 


The climate of production 


The manufacturer is responsible for both the products the consumer wants 
and the burning desire for those products which animates the consumer. 

While retail advertising represents a considerable portion of the total adver- 
tising budget, it is principally an adjunct to the advertising of the manufacturer. 
Just as, 100 years ago, the wholesaler was the dominating figure in the produc- 
tion and distribution of consumer goods only to lose his leadership to the manu- 
facturer, so in advertising, in the last 50 years, it is the manufacturer who has 
achieved control with his national distribution, his heavily advertised brands, 
his pricing, distribution, and merchandising policies. 

By controlling advertising, the manufacturer manipulates the most powerful 
cultural force in the United States. By making his products both desirable for 
themselves and as symbols of the individual’s standing and progress, he creates 
and intensifies an insatiable demand. To the retailer he offers the bait of 
markup. The retailer’s margin represents the great prize in this flow of goods, 
for it is the largest single segment of the consumer’s dollar, whether it be the 
19 percent markup in a supermarket or the 60 percent or higher markup on 
selling price in a florist’s shop. That is the incentive for going into the retail 
business. 

To assure his markup, the independent retailer has been the principal pro- 
ponent of fair trade. In many fields the manufacturer has come to his support. 
But fixed pricing is being destroyed in State after State, the Federal Trade Com- 
mission frowns upon the practice, and the rise of the discount house has accel- 
erated the breakdown. 

Thus you have a manufacturer, like General Electric, taking unilateral action 
by reducing its own prices somewhat and fixing lower retail markups and lower 
retail prices in an effort to stabilize its market and calm the confused consumer. 

In the automobile industry we have witnessed a breakdown of the factory 
pricing system with the automobile dealer combining cut prices with long credit 
terms in his effort to sell more cars. 

Some manufacturers restrict their distribution to one or a few selected outlets 
in a community to emphasize the prestige, the fashion rightness, the exclusiveness 
of their products. This means, they also can maintain and stabilize the pricing 
practices of the retail outlets that sell their products. 

Depending upon the nature of the competition in an industry, the retailer can 
exercise some limited choice between products. If he is a captive retailer, like 
an automobile agency, he has very little discretion in either the products he 
orders or the quantities he must buy. A food store may have a choice of many 
different brands of canned soups, but every food store must carry Campbell’s 
soups. A druggist may carry his own wholesaler’s brand of aspirin and any one 
of a dozen nonadvertised or less advertised brands, but he must carry Bayer’s 
aspirin. 

In the heavily competitive women’s dress industry, a department-store buyer 
has his choice between the dresses of many manufacturers. But if he has the 
Jonathan Logan franchise, his first orders against his “open to buy” will be 
written for that line. 

Thus, while the consumer dictates where the retailer should locate, what kind 
of store he should run, what price ranges and selection he should carry, the 
manufacturer is tending to herd the retailer along the road that controls the 
products he offers, the prices at which he sells them, the markups he can take, 
and the competition he must face. 


The pattern of retail competition 

The basic trends have long been evident. A small proportion of the retailers 
are getting a larger and larger share of the business. But within this general 
pattern, still newer changes become evident. 

One of them is the increasingly larger share being taken by big independents. 
Look at the distribution of food, for example. There are 343,000 food stores in 
the United States, doing a business of some $40 billion. But supermarkets, rep- 
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resenting only 7.2 percent of all stores, do close to 60 percent of total volume. 
Superettes, representing under 20 percent of all stores, do 26.4 percent of all the 
volume. The small stores, which comprise 73.6 percent of all food stores, 
actually have less than 14 percent of the total volume. 

When we define a supermarket as a store doing a busines sof $375,000 a year 
or more, it is obvious that we are dealing with large retailers. The greatest gain 
in the food field has been made by the independent supermarkets, which increased 
their share of the total from 22.7 percent in 1954 to 27.8 percent in 1955, while the 
chain supermarkets increased their share of the total from 30.9 percent to 31.9 
percent in the same period. 

A somewhat similar picture is to be seen in the drug field, accelerated by the 
growth of the shopping centers in which the independent drugstore plays an even 
more important role than do units of drug chains. 

The move to the suburbs affects both the retailers who have existed in those 
areas before and the big city retailers whose customers move away. Since the 
current shift to the suburbs involves the middle-income groups particularly, we 
have witnessed the growth of expensive shopping centers and the sharpened 
battle for survival of stores in the downtown areas. Shopping centers are 
opening at the rate of 600 to 700 a year and thousands are planned. 

Their growth affects the sales of stores in the major cities. It affects also 
the life span of the stores in suburban towns from which the shopping centers 
draw their volume. In a recent study made by Hofstra College of the situation 
in Nassau County, Long Island, the fastest growing county in the United States, 
we see this picture: Based on an index of 1948 representing 100, the population 
in 1954 stood at 227, and in 1956 at 272. The disposable income rose from an 
index of 278 to 357. The retail sales went up from 257 to 401. The retail sales 
per store showed a 35-percent increase in 1955, but only a 9-percent increase in 
1956. Projected into 1957, the increase will amount to around 7 percent. 

But that is only part of the picture. Into these new shopping centers go 
branches of major department stores and units of large and experienced national 
chains, which are geared to draw from the surrounding area the maximum in 
purchasing power. On top of that, these centers exert an additional attraction 
with their advertising, their accessibility, their diversions, and their appeal to 
the comparative shopper. 

While department store sales show a stead rise, the share of the total busi- 
ness done by the department stores is declining. At the same time, their operat- 
ing expenses are steadily rising. They are now up to 35.9 percent of sales, 
with payroll costs now at.20.percent. This is bound to-intensify the drive of the 
department store for special sales, exclusive merchandise, and a variety of pro- 
tections from the manufacturer against the vicissitudes of competition from a 
multiplying list of outlets. 

Within a matter of a few years, the supermarkets have built up a hosiery 
business, for example, to where it is 10 percent of the total women’s hosiery sold, 
to say nothing of a steadily growing volume in men’s and children’s socks. 

Aside, possibly, from foundation garments, the department store today faces 
competition from every direction: from women’s specialty shops, shoe chains, 
men’s and boys’ clothing chains, roadside furniture and carpet shops, discount 
appliance houses, and drugstores, to say nothing of filling stations and vending 
machines. 

On top of that, the move of the middle-income groups to the suburbs forces 
department stores into branch operations, which are rarely as efficient as those of 
the main store, and surrounds these branches with a variety of expert merchants 
who do their level best to draw off just as much business as they possibly can for 
themselves. 

In a speech he made a couple of years ago before the National Retail Dry Goods 
Association, the president of the most successful perfume house in America, 
Fabergé, made the point that, for the department stores, their “franchised lines 
are their lifelines” and this statement has even more force today than it had in 
1954. 

iven the cream of the drugstores are seeing it this way and are reaching out 
for the top lines in cosmetics, perfumes, and other fields, trying to minimize the 
heavy competition, not-only. from.other. drugstores, but also from the super- 
markets and discount houses. 

The national chains affect both smaller chainstore organizations and independ- 
ent retailers by offering competition on many fronts. Thus, for example, Sears, 
Roebuck & Co. competes in lines of merchandise with department stores, specialty 








. Me 


ie i os Ce 


Sl 


= 


DISCOUNT-HOUSE OPERATIONS 25 


shops, shoe stores, auto-accessory stores, and appliance outlets. Sears has just 
recently announced that it is going to advertise its own brands in national 
mediums during 1957. 

In addition, with over 8 million families carrying installment accounts in Sears, 
$1 billion of installment credit is held by the Sears, Roebuck organization which 
is now setting up a finance company to handle this paper. Similarly, both 
J. C. Penney Co. and Montgomery Ward are going into national advertising, 
featuring their own brands—entirely so in the case of Penney and principally 
Ward’s brands in the case of Montgomery Ward. 

Since all three of these major chains play an important role in the production 
of much of the goods they sell, as well as in the distribution, their power as 
retailers increases and the impact of their competition becomes even more severe. 


Consider some economic fuctors 

The retailer is functioning in an economy that is expanding under pressure. 
These pressures are manifested in a number of ways. 

For one thing, in order to attract customers, he has to run a modern store 
in a good location. Costs of construction and modernization keep rising. Rents 
are going up, particularly for prime locations. The competition for the best 
spots becomes a battle between chains and major independents with the smaller 
man left pretty well out in the cold. 

As one chainstore operator said to me, some years ago, “Main Street is a couple 
of blocks too long.” But this he meant that the independent retailer, especially 
the smaller one, is relegated to the poorer locations to serve principally the 
lower income groups. 

A retailer operates to a very large extent on the credit furnished him by his 
wholesale and mantfacturing resources. This is a subject which was developed 
brilliantly in the article by Norman A. Jackson, treasurer of Chester H. Roth 
Co., Inc., which appeared in the last issue of the Journal of Retailing. The 
tight money situation is bound, during 1957, to result in restricted credit lines 
to more and more retailers and, obviously, the weaker retailers will feel the 
effects of this restriction most quickly and most drastically. Keep in mind 
that the record shows that there are fewer retailers going out of business during a 
depression than in the ensuing years of prosperity. Six out of a total of nine 
decreases in closures, in the years 1884, 1897, 1907, 1914, 1922, and 1929, occurred 
during the decline period of depressions. And 5 out of 8 increases in closures 
occurred during recovery periods after depressions, 

While, in 1957, we will certainly not be coming out of a depression, there are a 
number of factors operating now, especially in the disparity between production 
and consumption, the enormous inventories, the tight credit situation, the heavy 
consumer debt, and the attempt to pay back that debt, that can adversely affect 
a large number of retailers during 1957. 

The shift in the geographical locations of both buying power and effective 
retail outlets, the increase in the proportion of business done by a declining per- 
centage of these outlets, and the enormous number of retailers among whom the 
manufacturer can select the better ones, all will play a role in the credit decisions 
made during 1957. 

Sales of what might be called status goods, automobiles, television sets, heavy 
appliances, new homes, and the like, have already shown signs of decline during 
1956. Even if this decline is halted, we will have reached a plateau in consump- 
tion during this year ahead. The result. must be price competition on a still more 
intensified level than we saw during 1956. 

Furthermore, this situation and the heavy inventories in the hands of manu- 
facturers, wholesalers, and retailers bring closer the possibility of depressed 
areas and lowered consumption in many more parts of the country. While com- 
mercial and industrial construction and capital expenditures by corporations 
keep increasing, these activities send more dollars into the pockets of consumers. 
But this steady growth in productive capacity, as well as the rise in the pro- 
ductivity of labor as a result of new and more efficient equipment, can lead to 
an oversupply of many types of goods and a consequent decline in business 
activity. 

While there have.been highly dramatized wage inereases, the fact is that 
these increases have not been uniform, and, as a result, the income-of .many 
families has not risen with the higher cost of living. This has a particular 
effect upon the large and growing number of people who live on pensions and 
social-security payments. 
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Since only about 50 percent of total consumer expenditures are for basic 
necessities and the rest are postponable expenditures, rising prices may result 
in the loss to the market of a considerable proportion of the population. 

How much further the consumer can go into debt is a question. If he does 
not avail himself of further credit, if he begins to incline rather toward paying 
off his indebtedness, this too can have a depressing effect upon retail sales. 


PART II. HOW MERCHANTS ARE AFFECTED 


We should now examine some of the implications of these pressures upon 
the retailers. 

Chains versus independents 

The time is now gone when we could with accuracy contrast chainstores as 
a whole to the independent merchants and see a rise in the one group and a 
decline in the other. The facts are strangely altered today. The increase in 
chainstore sales now comes principally from new stores, while their established 
outlets appear either to have reached a plateau or actually to be declining some- 
what. The larger independents are more than holding their own; in many lines 
their rate of increase exceeds that of the chains. 

Some years ago the chains were busily engaged in closing their smaller stores 
and opening fewer but larger units. Today practically all of their units are large. 
This applies to food chains, drug chains, apparel chains, auto-supply chains, or 
what have you. 

With the increase in size comes the multiplication of lines, a greater depth in 
price ranges, new varieties of merchandise, and intensified competition between 
each other and against the traditional outlets for these various goods and services. 
Pspecially there arises the need for particularized merchandise selection, which 
brings with it a drift away from the rigid conformity of chainstore buying and 
merchandising. 

Thus the larger unit of the chain begins to look and act much like a larger 
independent store, 

It is in the shopping centers that the chains find a new base of operations and 
a new source of strength. The pattern of the shopping center is primarily a pat- 
tern of chainstore expansion, with the independents playing second fiddle and 
sometimes actually not being represented at all except in the form of some 
of the service establishments, such as cleaning and dyeing stores and the like, and 
in the drugstore. 

Foodstores.—Since the distribution of food involves the largest single group of 
retailers, it deserves separate consideration. The neighborhood foodstore is 
definitely on the decline. The supermarket and the superette are replacing him 
at a rapid rate. The shopping center draws his customers into the units of major 
regional and national chains. 

To counter this, the independents have organized into so-called voluntary 
chains, which are serviced by an independent wholesaler, and into cooperatives, 
which are serviced by a member-owner wholesaler. But the cost of doing busi- 
ness rises extravagantly. The increased proportion of processed foods raises the 
percentage of the family budget spent for food, but does not increase the ton- 
nage of food sold. It does require the installation of expensive equipment, 
freezer cabinets, costly gondolas, and new fixturing. 

To compensate for the rising cost of doing business, the foodstores are poaching 
upon the lines carried by other types of retailers in soft goods, toilet requisites, 
hardware, housefurnishings, drugs, and even furniture and carpets. 

The supermarket has helped change buying habits through its emphasis on 
the use of the family automobile. Because it has established the habit of multi- 
ple-item purchasing and because it has made a great new variety of merchandise 
available, many other lines of retailing are being affected by this powerful 
competitor. These include the drugstore, the department store, the specialty 
shop, the hardware store, and even the syndicate store. 

But the most far-reaching implication of foodstore retailing today lies in the 
fact that 27 percent of the stores do 86 percent of the volume. The more this 
trend develops in other lines of retailing, the greater will be the number of out- 
lets that will be unable to survive, since no other type of retailer enjoys, to 
start with, the turnover of merchandise and the frequency of purchase that 
characterizes foods and enables so many marginal operators to survive. 

Department stores.—Here is the only type of retailer that has managed to 
retain the status of a community institution. Because it benefits from a timelag 
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which helps it maintain an earlier prestige and because it is rooted physically as 
well as sentimentally in the city, the department store has been a latecomer in 
meeting many of the current changes. Faced with an increased cost of doing 
business and the loss of part of their market through the move to the suburbs, 
the department stores have had to expand in the face of a contracting 
market. 

For this reason, among others, and capitalizing also on long-established tradi- 
tions, the department stores*today are probably more highly subsidized by the 
manufacturers than any other single type of retailer. 

A considerable proportion of their selling help is paid for, either in part 
or entirely, by manufacturers. A large proportion of their advertising is paid 
for, either on the basis of 50 or 100 percent of its cost, by their resources. Their 
holiday catalogs are almost entirely subsidized by manufacturers. 

Because many producers have nowhere else to go and require the style 
authority and fashion leadership of the department store for the display, pro- 
motion, and sale of their goods, the department store remains the prestige 
showcase of status goods in the United States. 

This situation, in turn, results in the manufacturer using the department 
store as a bellwether to influence both the consumer and other types of retailers. 
Thus Revlon, for example, uses the beauty shops to sample some of its merchan- 
dise by giving manicures, uses the department stores to feature many items in 
fashion promotions, and with these two pressures at its command proceeds to sell 
drugstores, supermarkets, variety chains, and others. 

In fact, this employment of the department store for the purpose of selling 
other types of retailers is so well understood that it is used as an argument by 
the department stores in obtaining concessions from manufacturers. 

What has happened, however, in the shopping centers is that the department- 
store branch must meet the competition of many other types of retailers, most 
of whom have the finances und the facilities to pretty up their premises and 
offer both the “front” and the merchandise in sharp competition. Where the 
consumer is willing to accept the limited variety in 2 J. J. Newberry store, for 
example, she is less willing to accommodate herse!f |» the scantier offerings of 
most department-store branches. The branch stores inerease the total sales 
figures, but they do not help the profit picture. 

The decision of J. J. Newberry Co. to transform its new stores into virtual 
department-store units marks a recognition by one of the major general- 
merchandise chains of the vulnerable position of the department-store branch in 
today’s suburban retailing. 

SUMMARY 


In summary, the retail prospective grows increasingly ominous for the great 
majority of retailers. 

Between the decline of “fair trade” and the rise of the discount house, price 
competition must increase. This trend will be further heightened by the enor- 
mous inventories and the high rate of production. 

The rising level of prices, particularly in relation to the lower rate of increase 
in consumer purchasing power, puts a premium upon aggressive merchandising. 
New automobiles, new homes, new appliances, new furniture, and new foodstuffs 
are all higher in price. Because these purchases leave less of the consumer's 
income available for further expenditures and because so many of them involve 
installment buying and the mortgaging of future income, it is pretty safe to guess 
that the physical volume of goods sold in 1957 can actually be no higher and may 
well be even lower than in 1956. Quite possibly the higher price level will force a 
decline in the physical volume of merchandise sold during 1957. 

The role of the retailer, in relation to the manufacturer, is not only to serve as 
a channel through which the merchandise flows but also as a repository for part 
of the manufacturer’s finished inventory. 

Any constriction in that flow hits the retailer first. Obviously, it is the smaller 
independents who die of constipation most quickly. That is why we can expect 
to see the fantastic rate of turnover in retail businesses continuing during 1957 
and 1958. One reason, obviously, will be the lower rate of turnover «f stoeks 
within their stores. 

Not only will a sharply increased share of the total volume go to the chains 
and the larger independents, but price competition between these major outlets 
must increase. Price cutting will, therefore, be the major form of retail pro- 
motion during 1957. 
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Obviously, to escape some of these effects, there will be a greater emphasis 
upon exclusive and restricted lines, particularly in the department stores, spe- 
cialty shops, and better drugstores. 

The share of big-city volume versus suburban volume must continue to decline. 
With the tightness of money, those retail outlets with the financial resources 
will be putting increasing emphasis upon credit terms and installment selling, 
thus adding to the handicaps of the noncredit retailer and the smaller outlet. 

We are witnessing two contradictory currents in retail distribution. One is 
the drive for higher markups, spurred by the steadily mounting expenses. But, 
of course, higher volume could reduce these ratios. The other is the demon- 
stration that even with merchandise that has always sold at fixed and traditional 
markups, it is possible to shrink the margins drastically. This proof is offered 
by the increasing number of discount operations in many fields. 

Given the dynamics of the American standard of consumption, the plain fact 
is that the retailers provide, in effect, the chief bottleneck in the flow of goods 
from producer to consumer. They get the largest single slice of that 60 cents 
or so out of the consumer’s dollar that pays for the cost of distribution. 

Granting his economic function, there still remain the questions of the efficiency 
and the rising costs of operation of the individual retailer. Behind these are, of 
course, even larger questions. Can this society pour unendingly so much of its 
productive capacity and effort into goods and services for current consumption? 
Are we not penalizing the generations to follow with our low and pitifully inade- 
quate rate of replacement and addition to schools, hospitals, low-income housing, 
and the like? 

In a sense, the retailer is himself a victim of this standard of consumption. 
For if we raise the taxes to pay for this needed social plant and equipment, then 
we must reduce the flow of goods for current consumption. If we increase the 
volume of consumer goods, the retailer’s margin acts as a “tax” which limits 
consumption. 

These are some of the larger questions which enter into the realm of national 
policy and whose solution will still further alter the nature of American retailing. 


[From the winter, 1957-58, issue of Journal of Retailing, New York University School of 
Retailing ] 


A MALTHUSIAN THEORY FOR RETAILERS 
(By Victor Lebow, marketing consultant ) 


Victor Lebow, long familiar to Journal of Retailing readers, 
explores the current ills of retailing in relation to overall economic 
conditions. He is particularly concerned with the high mortality 
rate among small retailers. 


If production be considered the heart of our economy, then distribution 
would correspond to the vascular system. To the extent that this physiological 
analogy holds true, there are now indications that the system may be suffering 
from hardening of the arteries. In this analogy, of course, we are viewing 
distribution as a system. But in terms of individual retailers and wholesalers, 
we appear to be facing a problem of overpopulation. Malthus has had a recent 
revival by some students of human population trends. Perhaps his theory 
has a more valid application to the retailers of this country. 

What is happening in retailing today presents a serious problem to the pro- 
ducing sectors of the economy as well as to distribution itself. During 1957 
close to $200 billion will have passed through retailer cash registers. Between 
25 to 30 percent, if not more, of this huge volume will go to pay for the rent, 
salaries, expenses and profits of the retailer. But in spite of this enormous 
incentive, retail trade as a whole is passing through a steadily intensifying 
crisis. 

LARGE RETAIL TURNOVER 


To illustrate this atmosphere of catastrophe in which the retailer moves, 
let us take the last 8 years for which the figures are complete, 1949-52 and 
1953-56. In each of these 4-year periods, the total turnover of retail stores 
exceeded the number of total stores in operation. For the 1949-52 segment, 
there was a net increase of 87,000 stores and a total of 1,850,800 stores in 
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operation by the end of 1952. But the total turnover—that is, the number of 
new stores opened, stores discontinued, and stores that changed hands—amounted 
to 2,089,000. 

In the 1953-56 period, there was a 43,000 net increase in retail stores, with 
1,894,000 in operation at the beginning of 1957. But the turnover during these 
4 years came to 1,998,000 stores entering or leaving business, or transferring 
ownership, 

Thus, in 1949-52 it required a turnover of 25 stores to provide a single addition 
to the retailing ranks. But in the 1953-56 period, it has taken a turnover of 50 
stores to produce a single addition to the total. 

Obviously, the rate of turnover varies by lines of retailing, but the overall pic- 
ture is decidely disturbing. If these past 8 years had included an economic 
depression, or a period of goods scarcity due to military preparations, we might 
find an easy answer for this phenomenon. But retail sales volume has been 
climbing ever higher. It is true, of course, that in terms of the total production 
of the economy, as measured by the figures of the gross national product, the 
consumer is receiving a smaller slice. Where consumer spending represented 
75.6 percent of GNP in 1929, this had declined to 68 percent in 1950 and 64.4 per- 
eent in 1956. Business spending during the same period remained relatively 
stable, while Government spending went up from 8.2 percent in 1929 to 19.5 
percent in 1956. 

However, the dollar value of retail sales has increased by almost 50 percent 
over this 8-year span, although the actual physical volume of goods moving out of 
retail stores into the hands of the consumer has had a somewhat smaller rise 
because of the decline in the buying power of the dollar. Yet the fact remains 
that in terms of the 1947—49 dollar, total production in 1956 was 38 percent above 
that base, with durable goods 59 percent higher and nondurables 29 percent above. 
Disposable personal income rose from $188 billion in 1949 to $287 billion in 1956, 
and personal consumption expenditures have shown a comnensurate rise. 

Clearly, therefore, the retailers of the United States are moving a steadily 
increasing physical volume of goods and handling a greatly enlarged volume of 
dollars, but the retail machine is creaking with its frictions and insecurities. 
There appears to be no question about the ability of the retailer to handle the 
flow of merchandise, and the number of retailers has not risen proportionately 
to the increase in volume of sales or in Consumer purchasing power. Yet the 
prognosis for the individual retailer is one of a shortened life span and higher 
mortality. 

Aside from the question of the personal efficiency of the individual retailer, 
there would appear to be three major forces operating the meat grinder through 
which the retailer is passing. 

First is the rate at which production is outpacing purchasing power, so that 
the competition for the consumer’s dollar grows ever more ferocious. Second 
is the changing character of the more efficient retailers, if we define “efficiency” 
as the ability to survive. Third is the rising cost of distribution itself. 


RETAIL COMPETITION 


As we have pointed out, while consumption in terms of physical volume of 
goods and in dollars has been increasing, this is because the pie itself has been 
growing larger, but consumers have been getting a smaller share of that pie. 
Furthermore, 2 of the 3 major segments of consumer spending have been stead- 
ily declining. Nondurables, which include food and soft goods, have declined 
from 36 percent in 1929 to 82 percent in 1956. In the field of services, consumer 
spending dropped from almost 31 to 24 percent in the same period. But durables 
(hard goods) have not suffered the same shrinkage. The share of the gross 
national product going to this sector declined only slightly, from 8.8 percent in 
1929 to 8.2 percent in 1956. 

The consumption of durable goods has been maintained mainly through the 
employment of installment credit, however. In other words, it is not the current 
purchasing power of the consumer that absorbs this part of the national output, 
but rather the future income, Particularly has this rise in the use of buy now 
and pay later devices been marked since the end of World War II. In 1946, for 
example, 30 percent of consumer durable goods was bought on credit. By 1950 
this figure had risen to 53 percent. But in 1956, 78 percent of consumer durables 
was bought on the installment plan. Keep in mind that this sector includes 
automobiles, furniture, electronic equipment, heavy household appliances, and 
the like. 
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In July 1957, 1 of the largest finance companies reported that, for the first half 
of the year, 43 percent of all new car buyers were in the $5,000 to $10,000 income 
group, and 46 percent were in the $3,000 to $5,000 class. Average monthly pay- 
ments on new-car purchases were $84.50 or, in other words, 17 percent of the 
average monthly income of 89 percent of the new-car buyers. During the same 
period, total outstanding installment credit rose to over 10 percent of total 
disposable income. 

Thus a new element has been added to retail competition in the form of 
credit terms. The recent announcement by J. ©. Penney Co. that they will 
experiment with credit in a group of their stores after January 1, 1959, means 
that all three of the major general merchandise distributors in the country, 
Sears, Roebuck, Montgomery Ward, and now J. C. Penney Co., will be offering 
credit. 

The moderate-sized retailer, who has to employ banks and finance companies 
to handle his credit sales, meets with increasing difficulty because of the 
higher money rates. More of his customers are being rejected for credit 
because the banks are more cautious and more selective. 

Those retailers who finance their inventories through borrowings, and ex- 
tend credit themselves, find that the cost of their loans has risen nearly 75 
percent during the past 2 years. Thus, the cost of borrowing has come to a 
point where, when the risks involved are taken into account, it may not be 
possible to earn a satisfactory profit on sales. A shrinking of credit exten- 
sion may well lead to grave difficulties for a large number of retailers, in 
addition to its implications for the producers of consumer goods. 

The cost of credit itself tends to reduce the purchasing power of the con- 
sumer as Well as the “open to buy” of the smaller retailer. 


EXPANSION OF RETAIL SELLING CAPACITY 


The reasons for the success and stability of the chain and larger independent 
stores have been explored in detail by both this writer and many others. But 
there is one factor which has, as yet, received relatively little attention. This 
is complementary to the change in consumer buying habits. 

The consumer today offers less resistance to traveling a long way for shop- 
ping. Thus the larger stores, which are able to handle a heavier traffic and 
show a greater variety of goods, can sharpen their appeals to the consumer. 

Though there are relatively few figures to guide us, it may well be that 
size has become a factor of decisive importance. What may well determine 
competitive efficiency in many lines of retailing is the square feet of retail 
selling space. 

Just as production of consumer goods is outdistancing consumer purchasing 
power as a result of the expansion of productive capacity, so it may be that the 
square feet of retail selling space, as a whole, are exceeding the needs of the popu- 
lation in terms of their current buying power. That is, if we were to assign to 
every square foot of retail selling space its minimum required returns in dollars 
of gross sales, then the large and rapidly growing total of square feet available, 
translated into potential sales dollars, has brought about an overexpansion in the 
retail sector of our distribution system. Since the larger stores maintain an ad- 
vantage because of their size, power, financial strength, merchandising and pro- 
motional abilities, they tend to increase the rate at which the smaller retailers 
are being overpowered. 

What this means can be illustrated by the new supermarkets. For example, 
Supermarket News published a typical weekly list in their issue of October 7, 
1957. It comprised 22 new supermarkets which had a total selling area of 264,600 
square feet, or an average of over 12,000 square feet per store. Their total area 
overall came to 336,000 square feet, or over 15,000 square feet per store, and, in 
addition, their parking lots can accommodate 4,350 automobiles. 

Compare these figures with the typical retail store of 2,500 or 5,000 square 
feet: While this particular reference is to supermarkets, the same holds true 
of the more recent openings among auto accessory chains, variety chains, depart- 
ment-store branches, specialty shop chains, shoe chains, and others. The more 
powerful independents and the chainstores are building larger units with far 
greater selling space. The greater selling efficiency of the larger units is well 
illustrated in food retailing. The small stores have an average of around 1,400 
square feet in selling area, with average weekly sales of 76 cents per square foot, 
while the supermarkets average 6,450 square feet of selling area with sales per 


yr 


square foot of $2.75 per week. 
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The difficulties of the smaller retailers are to be seen quite clearly in many 
of the larger shopping centers, especially those dominated by department-store 
branch. There is already evidence that the smaller space in these shopping 
centers has frequently become difficult to rent, and the woeful cries of the 
smaller retailers are rising in both volume and pitch. 


RISING COST OF DISTRIBUTION 


The key problem in a consumption-oriented economy such as ours lies in how 
nearly we can achieve consumption on a level with our capacity to produce. While 
the median of all family incomes in the United States is now above $5,000 a year, 
we still have to depend, for most of the buying, on the upper 50 percent. The 
liquidity or savings reported in the statistics are, in large measure, an illusion 
because they include as savings such fixed and recurrent expenses as insurance 
payments, mortgage payments, taxes, and the like. 

Obviously a lower level of prices could induce a higher rate of consumption. 
But here we come up against the steadily rising costs of distribution. 

Not only does the retailer take the largest single slice of the consumer's dollar, 
but, in addition, retailers’ expenses are rising, and in the drive to increase con- 
sumption for competitive products many intermediate costs, which should be 
assessed against distribution, are also going up. 

Probably the clearest example is in the food field, where prepackaging, new 
forms of processing, precooking, and the whole frozen food operation are reflected 
in higher marketing costs. Based upon the average quantities purchased per 
urban wage earner and clerical worker, the United States Department of Agri- 
culture reports that the farmer recieves $403.71 for the same market basket for 
which the consumer pays $997.21. 

The costs of food processing are obviously acceptable to the consumer because 
these food products play a steadily growing role in food consumption. But a good 
deal of retail distribution is tied to traditional patterns which may well have 
outgrown their usefulness. 

The discount house demonstrated that the traditional outlets for heavier appli- 
ances could be outmaneuvered by an operation that depended on faster turnover 
at lower margins of profit. The established retailers in this field had begun to 
live with fictions which dissolved promptly in the face of discount-house com- 
petition. Their pretentions to giving service had begun to mean very little indeed 
in the face of manufacturers’ own servicing facilities. 

But the discount house itself may well be a transitional form. Some years 
ago this writer pointed out that a supermarket could well sell appliances from 
catalogs and a few samples. The newest Grand Union stores, under the name 
of Grand-Way Saving Center, in Albany, N. Y., and in Keansburg, N. J., are not 
only selling appliances but also making them available on the installment plan. 
These are the first of 11 Grand-Way Saving Centers. They will range in size 
from 35,000 to 90,000 square feet. And in addition to food they will carry major 
and portable appliances, wearing apparel for the entire family, home furnishings 
and housewares, toys and sporting goods, outdoor and garden supplies. In- 
cluded in their lines will be toiletries, cosmetics, notions, hardware, cameras, 
stationery, greeting cards, books, and records. There will even be fitting rooms 
for apparel customers. 

With the gradual breakdown of fair trade and price fixing, the supermarkets 
may develop into an even more potent threat to the drugstores and the general 
merchandise stores, as well as to the variety chains. 

Obviously, the type of retailer who has traditionally operated at markups 
lower than those of other lines of retailing is in the best position to pounce upon 
the fastest moving items in other fields to bring to his customers at lower prices. 

The supermarket, with its larger selling space, its greater variety of items, 
its ability to offer nonfood items at lower prices, is the outstanding contender 
for this strategic advance. 

If we were to pursue further the analogy of retailing to the human vascular 
system, we might say that rigid and rising retail markups are playing the role 
of cholesterol in the blood vessels—narrowing them, creating greater difficulties 
for the norma} flow, tending to affect the heart of the system : production. 


OUTLOOK FOR RETAILING 


The smaller retailer performs precisely the same economic function as the 
larger one. The higher rate of destruction of small retailers, however, points 
to new problems for the manufacturer and for the economy as a whole. 
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For one thing, the larger independents, organized in voluntary and cooperative 
groups, as well as the chain stores, can establish their so-called private brands 
on a level of acceptance equal to many, if not most, manufacturers’ brands. 

Certainly Sears’ Coldspot for refrigerators, Penney’s Gaymode for hosiery, 
Woolworth’s Lorraine for beauty aids, A. & P.’s Ann Page for preserves rank 
today with the top nationally advertised manufacturer’s brands. It may well 
be that what supports the manufacturer's label is the American consumers’ 
predilection for what I have called expensive consumption; that is, the choice 
of the brand that is the status symbol, the fanciest, the gadget-and-gimmick en- 
crusted product, the one the consumer rates as must be better because it is 
costlier. 

A recent study by the Giannini Foundation, the agricultural research division 
of the University of California, comes to the conclusion that today’s suppliers in 
the food field are selling 80 percent of their products to outlets large enough 
to establish their own procurement, wholesaling, and merchandising policies, 
and often their own manufacturing facilities. Py 1960, the report predicts, 
these outlets will dominate 90 percent of the total retail food business. This 
must lead to a battle of brands between the packers and the larger retailers. 
Incidentally, the most recent figures show that the 212,000 independent small 
food stores, which represent 68 percent of all food retailers, do less than 10 
percent of the retail business today, while 27,000 supermarkets, or 9 percent of 
the total number of food stores, do 62 percent of the business. 

The drive toward full consumption to absorb the heavier flow from our 
mechanized plants may provide the larger retailer with even wider opportunities, 
especially if they offer a price advantage. This cannot happen in automobiles 
because they are already sold on a cutrate basis, but price cutting can, and un- 
doubtedly will, dominate retail merchandising in practically every other line of 
durable and nondurable consumer goods. 

Such a development would tend to force the national and regional brands 
to depend more heavily on the smaller independent who cannot afford to develop 
his own brands. 

As fair trade continues to crumble, the larger independents and the chains 
can more vigorously cut prices on the nationally advertised brands than can the 
smaller independents, especially since they also have the added advantage of 
featuring their own labels in competition with those of the manufacturer. 

As it is, a large proportion of national brand manufacturers and processors now 
package part of their production under private labels and store brands. 

All of these processes will go into high gear in 1958 if either prices rise further 
or consumer purchasing power falls for other reasons, or if there is some general 
weakening in the “confidence to consume’’—that mysterious psychological factor 
which today dominates the whole American economy. 

This analysis would be misleading if it did not also emphasize the problems 
facing the larger retailers. Just as our industrial plant is geared to produce 
probably 60 percent more than it does today, so our larger retail stores are de- 
signed to cater to a customer traffic of probably double its actual size. This 
retail investment in “plant and equipment” is costly. Store operating expenses 
keep mounting. Inflation cuts consumer purchasing power. Net profits ratios 
continue their decline. 

As for the smaller retailer, his situation remains precarious and his prospects 
ever dimmer. He is expendable, and his chief function appears to be to exhaust 
his capital and borrowings to pay for inventory which eventually chokes him to 
death. 

We now have 1 retailer for every 25 families in this country. Perhaps Malthus 
should have applied his theory to the retail population. 


Senator Proxmire. As long as the specific subject of our hearing 
this morning is discount houses, do you have anything specific to give 
us on that ? 

Mr. Lesow. Do you want me just to discourse on discount houses? 

Senator Proxmire. If you would like to make a contribution that 
you think would be helpful to us, that would be fine. What you have 
already given is very helpful. I just wondered if you wanted to add 
something on discount houses. 

Mr. Lesow. The discount houses represent, if you want to make a 
general statement—they dramatize the weakness of the fixed markups 
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under which retailing has been operating for many years. They dem- 
onstrate the fact that it is sia 2 to operate on a lower markup if 
you can at the same time increase your turnover. 

They started out by a sort of sharpshooting operation, hitting at 
the heavily advertised appliances, and taking advantage of the high 
purchasing power and the pent-up purchasing power that was accu- 
mulated during the war. But they have since spread, and they are 
still able to demonstrate that they can undersell and cut markups and 
operate profitably. 

Senator Proxmire. Let me just ask you one question. How do dis- 
count houses such as Masters differ from such firms as Macy’s, who, 
through the years, advertise they will not be undersold—in fact, adver- 
tise they will undersell anybody else by 6 percent? And, if you can 
find any thing that sells the same price they sell at, they immediately 
cut their price to 6 percent below. 

Mr. Lenow. Well, Macy’s has retreated from that policy. 

Senator Proxmire. That was in 1937, I remember, when I used to 
work for Macy’s. 

Mr. Lesow. They are not making that statement these days. I 
would say that the discount house represents selective buying, selec- 
tive offering of fastest moving items, heavily advertised, on which 
the consumer is presold. A department store has an enormous 
variety of goods, many of which represent items that are not branded, 
on which the store’s brand is the determining factor as regards the 
consumer’s confidence in the product. 

A department store, therefore, has a greater variety of products 
to sell and doesn’t depend quite as much, nowhere near as much, as a 
discount house does on the nationally advertised brands. 

Senator Proxmire. Well, thank you very much, Mr. Lebow. 

Is Prof. Fritz Machlup here? Professor Machlup ? 

Is Mr. Fleischaker here ? 

Mr. FietscHaker. Yes, sir. 

Senator Proxmire. I understand your name is Joseph Fleischaker. 
You are president of the National Appliance and Radio-TV Dealers 
Association in Lousiville, Ky ? 

Mr. FietscuaKer. That is right, sir. 

Senator Proxmire. Weare very happy to have you. 


STATEMENT OF JOSEPH FLEISCHAKER, PRESIDENT, NATIONAL 
APPLIANCE & RADIO-TV DEALERS ASSOCIATION, LOUISVILLE, 
KY. 


Mr. Fietscuaker. Thank you for giving me the invitation. 

My name is Joseph Fleischaker. I operate a number of appliance 
stores in the Louisville area under the name of Will Sales Appliance 
Stores. 

[ am also president of the National Appliance & Radio-TV Deal- 
ers Association, the only national organization among the approxi- 
mately 73,000 retailers selling appliances and television receivers in 
the United States. I speak tod: ay on behalf of this organization. 

To attack the discounter would be to attack a symptom of our in- 
dustry’s difficulties, rather than the basic cause. We are as inclined 
to regard them as victims of economic conditions that have arisen in— 
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or been forced upon—our industry as we are to regret the lowering 
of the status of appliance retailers throughout the ‘country that this 
relatively small percent of our dealers has br ought about in the eyes 
of the public. 

To expand thisa little further: I refer to the practices of advertising 
extremely low prices and then adding false or at least noncustomary 
charges to the bill, of switching customers from advertised merchan- 
dise to other items that might carry a little better profit, of failing to 

rovide satisfactory service that customers expect and thus devaluat- 
ing the brand in the public’s eyes, and of failing to maintain attractive 
showrooms and a suitable range of merchandise from which the cus- 
tomers may make their selections. Al] of these discounter activities 
have injured the status of appliance dealers in this country, and yet 
most dealers in no way practice or condone such actions. 

To some extent, this difficulty has arisen because of the failure of 
the conventional-type dealers to accelerate their sales activity to fit 
the expanding market and production facilities of our industry. In 
turn, we may partially attribute this difficulty of adjustment to the 
facts that margins of profit have declined as price became the over- 
emphasized reason for making purchases and that these conventional 
dealers have continued to render services to their customers, the cost 
of which is no longer provided in their profits. 

It takes money to create sales, both advertising and promotional 
money, and incentive pay for salespeople. The larger, highly pro- 
motional retail organizations have a buying advantage over the smaller 
quantity purchasers in that they can be serviced more economically 
and, therefore, are granted lower prices than the lower-volume dealers. 

A considerably greater contributor to the difficulties of the smaller 
appliance dealers has been the tremendous production facilities of our 
industry which manufacturers have created in advance in order to 
take care of the growing population of the United States and the neces- 
sity of large manufacturers to capture substantial percentages of 
industry in order that they may compete with each other from as 
advantageous a position as possible. 

An insolvable debate constantly rages in our industry on whether 
we overproduce or undersell. Regardless of which is the correct 
answer, however, we find in many markets that there are more dealers 
carrying a brand than can be justified by sound business economics. 
This, in turn, causes some prices to drop to a profitless level because 
of dealer desperation to liquidate inventory. 

One more complication that deserves mention here is the virtual 
deprivation of retailers in many areas of sales to new homes. Builders 
are commonly granted prices far below those granted retailers, even 
when the builders purchase in quantities appreciably smaller than 
those purchased by dealers. We dealers have never been able to find 
the slightest justification for this discrimination, nor have we tound 
manufacturers capable of coming up with answers any sounder than 
“We have to because our competition does it.” 

In this unfortunate atmosphere, it is inevitable that regrettable 
practices have arisen. The public has sensed it also, and customers 
are certainly not to be excluded from blame in our listing of the causes 
of the chaos that exists in this industry. 
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The question logically follows, “What can you, as representatives 
of our Nation’s lawmakers, do to help prevent the public being victim- 
ized by these developments, or venture capital being driven from our 
business, or small, independent businesses being discouraged and/or 
destroyed ¢” 

First, I would urge the enactment of a national fair-trade law that 
will permit manufacturers who choose to franchise large numbers of 
retailers to set retail prices on their goods. In this manner it will 
be possible for the dealer who has created a sale to realize the fruit 
of his efforts, rather than lose the sale to a competitor who has not 
made a comparable investment in it. 

Second, I would ask you to look to Federal legislation now in effect 
as a factor deterring or actually forbidding manufacturers to give 
the dealer a degree of responsibility for the brand to which he has 
dedicated his sales effort and his store. A meaningful franchise with 
the responsibility for his brand in a territory would permit the dealers 
to compete more vigorously with other brands, rather than with other 
merchants carrying his brand and, rather than restrain competition 
to the point thé at the public is injured, would make it more vigorous 
and pointed, to the betterment of the entire industry. <A pr ecedent to 
recognition of property rights held by dealers in franchises has been 
established among the new automobile dealers. Comparable steps 
along this line might be desirable for appliance dealers. 

I would particularly direct your attention to the interpretations 
which have been given the Robinson-Patman Act. Denying of any 
right to manufacturers to protect their dealers or dealers to protect 
their investment is hardly the way to encourage creative selling, maxi- 
mum merchandising, the retention of small ventures in our economy, 
and the independent merchants who have so long been regarded as 
one of the bright symbols of opportunity this country holds. 

Were it not for the fact that it does not bear directly on the subject 
under consideration today, I would seize this opportunity to also urge 
that taxes not drain off very much needed expansion capital from our 
merchants. 

[ would like to close this testimony, however, by urging you to give 
some thought to an idea I recently heard presented “by Dr. Charles 
Mason Hewitt, Jr., of Indiana University : 

Unrestrained competition— 
he said— 
creates monopoly. This is particularly true in situations where there are great 
disparities in the sizes of competition, where arbitrary discriminating practices 
exist, and where prices at one level of the industry are relatively inflexible, 
whereas prices at other levels are highly flexible. It is in these situations that 
the cards are stacked against the independent businessman, no matter how 
efficient he may be. 

Senator Proxmire. I want to thank you very much, Mr. Fleischaker. 
Do you have specific instances of this indictment in your second 
paragraph when you refer to various practices which you think are 
very harmful? 

Mr. FierscuaKer. What paragraph? 

Senator Proxmire. That is on the first page, second paragraph, 
about the sixth line: “I refer to the practices” and then ending “non- 
customary charges.” 
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Mr. FieiscHaker. Yes, sir; we have those. 

Senator Proxmire. Can you supply those for the record? I would 
be very happy to get that, because I think that kind of specific example 
or list would be very helpful to us. 

Now, on page 2 you say in the third paragraph— 
there are more dealers carrying a brand than can be justified by sound business 
economics, 

In many markets you find that. 

And then on page 3: 

I would urge the enactment of a national fair trade law that will permit manu- 
facturers who choose to franchise large numbers of retailers to set retail 
prices on their goods. 

Do you think there is an inconsistency? In other words, you say 
there are more dealers than can be justified, and is it not true that 
whatever protection we can provide is likely to increase the number of 
dealers, unless you have some kind of limit on entry ? 

Mr. Fietscuaxker. I would say, Senator, that the protection IT am 
talking about is the protection to the consumer. I am not too con- 
cerned right now in this interpretation with the protection to the 
dealer. The proection to the consumer—whereas recently fair trade 
was almost kicked out the front window by every leading manu- 
facturer—your wife has been the real sufferer of it, and also, sec- 
ondarily, the independent appliance dealer. 

Senator Proxmire. You say that the consumer has suffered from 
the abandonment of fair trade. How? 

Mr. Fietscuaker. I think so. It eliminates a service angle which 
we appliance dealers and real good merchants provide to the customer. 

Senator Proxmire. You mean with fair trade out the window, it is 
impossible for the dealer to provide the kind of— 

Mr. Frieiscuaker. Service that is necessary for your wife to have. 
These appliances are made. They are mechanical and they have ten- 
dencies to break down. For instance, an electric iron made at a distant 
market, and advertised through a journal can be sold thousands of 
miles away at a ridiculously low price. 

Senator Proxmirr. Has this been pretty much automatic? That is, 
on the various appliances that were fair- traded and are no longer 
fair-traded, you formerly provided service and you do not now? 

Mr. Freiscuaker. We cannot afford to now. 

Senator Proxmire. You have found this with virtually all of your 
many hundreds of members? 

Mr. Fierscnaker. That isright. In fact, they have been very much 
disgusted with the idea and have not been buying the small appliances, 
because there is no reasonable profit, and it really aggravates a 
customer to come into your store where you have sold service and sold 
with confidence for so many years, and here you are not financially 
able to give service. 

Senator Proxmrre. Let me ask the logical question for the record. 
Why isn’t it more orderly and sensible to sell the appliance you are 
selling for whatever price it deserves and then provide service at 
whatever price that should warrant? Why do you have to connect 
the two? 

Mr. Frietscnaxker. Historically 
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Mr. Furiscuaker. Well, the guaranty the manufacturer gives, the 
manufacturer will always give, in order to protect his brand. But 
that guaranty is at a distant point. It is sometimes in Syracuse, and 
sometimes in Chicago, and sometimes on the west coast. 

Now, he will protect that by your shipping that piece of merchan- 
dise back. But he will not reimburse the appliance dealer or the 
service organization for the service they gave your wife or your 
customer. 

Senator Proxmire. I am talking just about the theory of marketing 
economics. Why is it not more sensible to provide that an appliance 
which will sell in competition meet competition both on the manufac- 
turing and retail levels for whatever it can be sold, and then service 
will also sell in « ‘ompetition, similarly ? 

Mr. Fieiscuaker. I cannot agree 

Senator Proxmire. Why is it more orderly instead of that to pro- 
vide for an intangible service which is certainly not listed as part 
of the value that you are selling when you sell a radio or a television 
set / 

Do you feel that most people expect that the seller would provide 
for service for a certain number of years in the absence of a guaranty, 
at no cost ¢ 

Mr. Fiemscuaker. That is right. I think it is necessary to stand 
behind the product you sell, to create the confidence of the comeback 
business which you want, in order to stay in business. You diminish 
the absolute confidence you have built up in your customer by not 
providing service for your customer. And as a result, you not only 
destroy your potential customer but you also destroy the manufac- 
turer’s potential customer. He blames a tremendous freezer, 20-foot 
freezer, for the bad service. 

Senator Proxmire. I guess it is a fine principle. My difficulty is 
that it just seems to me it puts the consumer in a strange, indistmet 
position, just not knowing whether he is getting service or not getting 
service. He has to know pretty well the reputation of his local ap- 
pliance dealer, and he has to rely on faith; and there is no precise 
service that he is buying. He just assumes he is going to get that. 

It seems to me there is lots of ground for misunderstanding. 

Mr. Fietscuaxker. I do not think so. If you pick up any article that 
is packaged, you will see a built-in warr: uty, a piece of paper, which 
the factories all ask you to send back to them. And it says on there—— 

Senator Proxmire. Now, you are getting into something else. You 
are getting into the area that is precise ‘and exact and measurable. 
You are getting into the guaranty, which we talked about before and 
you discussed before—the guaranty of the manufacturer. 

You pointed out the inconvenience of the consumer’s sending it back 
to the factory. What I am talking about is the retailer’s standing be- 
hind the product to provide service, which I say is vague and indefinite. 

Mr. Fieiscuaker. Well, it should be, sir, that the retailer should 
be responsible for this service, because a factory thousands of miles 
away cannot apply effective service. If you buy a refrigerator from 
me, even though I handle the brand made in Dayton, Ohio, you cal- 
not wait for a unit to be shipped from Dayton, Ohio. Your food will 
spoil, and the modern kitchen is important in the life of every Ameri- 
can today. 
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Senator Proxmme. I think I get your point. There is one other 
point. I would like to ask you the details for the committee—the evi- 
dence that you have to support the charge that you make on page 2, 
the last paragraph : 

Builders are commonly granted prices far below those granted retailers, even 
when the builders purchase in quantities appreciably smaller than those pur- 
chased by dealers. 

That is a very interesting and important charge, and I would be 
grateful for—— 

Mr. FreiscuaKer. We have quite a documented list, but I would like 
to give you just one that happened in my hometown just recently. A 
Federal pr oject was bid under the name of the Southwick, I think, 
Kentucky-2. The refrigerator was bought. The best w holesale price 
I have been able to obtain in quantity buying—and I consider myself 
the largest dealer in the State of Kentucky—is $122. It went to the 
builder for $102. 

Now, we see no rhyme nor reason for that. I mean, I did not see 
the bricks going into that project at less than manufacturer’s costs, 
nor did I see the labor go in there at less than manufacturer’s cost. 

We believe that the distributor is invoiced approximately around 
$116, give a dollar or two here or there. We know there are $6 in 
that project for Government taxes, which is not included in that— 
which can be eliminated. But this again, when the public reads this, 
gives the wrong impression that there is a tremendous amount of water, 
a tremendous amount of profit which really does not exist. 

This is less than manufactured costs. And that is the thing that we 
are objecting to. 

We are also objecting—a little further on, sir—may I expand my 
thinking on this. We feel, as dealers, and as independent dealers, 
that we take a certain quantity of merchandise throughout the year 
from a agers line, be it 50, 100, or 500. We have consistently found 
out that builders buying 10 pieces will get the same price, and a better 
price—and I repeat, a better price—than we do on 10 pieces. 

Now, they take these 10 pieces—and_I am getting off the subject— 
and put it in a large tract of houses, and will inc lude this merchandise, 
which has a life of 5 to 10 years, in an FHA housing loan which will 
take 20 to 30 years to liquidate. And we feel that is quite unfair. It 
is unfair to the money interests; it is also unfair to the general good 
of the economy of our country. 

Senator Proxmire. Thank you very much. I very much appreciate 
this testimony. It has been extremely helpful to the committee. 

Mr. Firiscuaxer. Thank you. And I would like very much to put 
in as part of the record, sir, the completed study of Dr. Charles Mason 
Hewitt, of Indiana University, who is working under a foundation 
grant on the appliance franchise. 

Senator Proxamre. How longa study is that ? 

Mr. Fretscuaxer. I would say 16, 18 pages, typewritten. 

Senator Proxmme. Fine. We will be very happy to have it. With- 
out objection, that will be printed in the record. 
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(The study referred to follows.) 
{Reprinted from NARDA News for July 7, 1958] 
PROBLEMS CONFRONTING THE APPLIANCE INDUSTRY 


Address by Dr. Charles M. Hewitt, Jr., of Indiana University, before the Mid- 
year Meeting of the National Appliance & Radio-Tv Dealers Association, Sun- 
day, June 22, 1958, a the Hotel Sheraton, Chicago, III. 


Most of you are aware that NARDA sent out questionnaires asking NARDA 
members to list in order of importance the three most serious basic problems 
confronting dealers in this industry. Members were also asked to list two spe- 
cific steps that would help towards the solution of the problems listed. The 
answers received were both well considered and extremely informative. 


QUESTIONNAIRE RESULTS 


Eecessive market instability 

The number one basic problem facing dealers according to the questionnaire 
returns could be summarized as general market instability characterized by 
senseless discounting in the marketing levels of the industry. The following 
selected quotations from dealers indicate the broad dimensions of the problem 
and also show what many dealers believe to be the causes and byproducts of the 
problems : 

Until manufacturers stop overproducing, and forcing ridiculous quotas on 
jobbers, there can be no regulations enforced. All of the large manufacturers 
have their own service setups which makes possible the factory service guar- 
tees advertised by discount houses, clubs, distributors, ete. 

The unscrupulous way in which many manufacturers will produce a special 
line for large department chains, ete., at tremendously reduced prices from that 
Which the average dealer pays for his so-called national line. 

Distributors franchising outlets who use appliances to establish in the con- 
sumer’s mind the idea that all merchandise in the store is sold at the same low 
markup. This forces other dealers to sell at the same price without being able 
to balance the loss of margin with sales of high markup merchandise. 

We find overproduction has caused manufacturers to try and control the mar- 
ket on the retail selling by three-ring-circus tactics and giveaway gimmicks as well 
as large shipping trade-ins based on false prices at the retail level. 

Centralized factory service and in many cases factory-sponsored delivery and 
installation which makes a “broker” of an independent dealer. 

Some type of pricing control is needed; in major lines it has been demon- 
strated by X Co. and Y Co., for example, that it can be done if manufacturer 
really wishes to do so. However, it is questionable if the “giants” in the indus- 
try are ever, really, going to be interested in such. Their prime objective seems 
to be grinding out the appliances at ever-increasing rates of production. 

The second problem relates to poor-quality dealers who do a poor job of sell- 
ing, and a poor job of running a business. They confuse the public, flood the 
market with bankrupt stocks, and weaken the jobbers with losses due to busi- 
ness failure. I fail to see how this type of dealer is an asset to the jobber, the 
factory, or the industry. 

The durable-goods industry has generally overlooked a very important fact 
and it is now becoming apparent. The man who retails a loaf of bread enjoys a 
gross markup of approximately 20 percent. That customer eats it and comes 
back tomorrow for another loaf. When I sell a refrigerator, that customer will 
not buy another for 10 years, yet I have lost sales to dealers who have sold a 
$500 refrigerator for 5 percent gross or less. 

Lack of knowledge of sound business practices for small business, such as 
accounting, sales management, customer relations, hiring, training, and super- 
vision of employees ; inventory control; cost of sales. 

Factories and distributors allow certain outlets to buy in large quantities 
knowing that this outlet engages in reselling to nonfranchised dealers. Even 
a novice would know that these outlets do not have the facilities to retail all 
the merchandise they buy. The transshiper not only picks up a few extra dol- 
lars from sales to those who are not franchised, but he cuts his own costs by 
quantity buying. 
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Too many models is an obvious effort on the manufacturer’s part to sell addi- 
tional merchandise to distributors and dealers instead of working on inventory 
turnover on a limited number of models. 

The antitrust laws should be revised to help the small-business man. 

It is hoped that the foregoing actual quotes are sufficient to illustrate the 
range and diversity of dealer attitudes concerning the problem of excessive 
market instability. 

BACKDOOR BYPASS SALES 


The major problem that qualified for a record place listing may be called back- 
door bypass sales. Under this heading may be listed direct sales to builder 
accounts, institutions, industrial accounts, employees, and relatives of relatives 
of relatives. Comments here must be reserved for some future time. (Anyway, 
most dealer reports on these subjects cannot be quoted without a few deletions. ) 


SERVICE AND WARRANTY PROBLEM 


The problem in third place, but mentioned in nearly every questionnaire, in- 
volves dealer obligations to give free labor repair service for 1 year after sale. 
Many dealers also criticized 10-year guaranties of certain equipment as being 
too long, Dealers were particularly vehement concerning an alleged lack of 
quality control by manufacturers. This problem will be referred to again in 
subsequent discussion. 

MISCELLANEOUS 


The following miscellaneous problems were difficult to group under particular 
headings: 
1. Unsatisfactory financial arrangements (interest charges excessive). 
2. No liquidation value for dealerships. 
3. No real interest by manufacturers and distributors in their dealers’ 
problems. 
4. Credit and collection problems. 
5. Business operating on Sunday. 
6. The need for standards (cost, service, ethics). 
7. The need for real salesmanship. 
The topics chosen for special discussion are franchise and antitrust problems 
related to the franchise. By selecting these topics some comparisons can be 
made which I hope will be of interest to you. 


FRANCHISES 


It appears that the appliance industry may be reaching a crossroads on the 
subject of franchises. Some manufacturers seem to be moving in the direction 
of fewer and more selective distribution outlets. Other manufacturers may 
simply produce and sell where and to whom they can. 

A study of existing appliance franchises indicates that they resemble the 
franchises the automobile manufacturers had in use from about 1910 to 1920. 
One major difference is that nearly all of the early auto franchises contained 
terms designed to control bootlegging (transshipping) and cross-selling (viola- 
tion of territory). Such terms for various reasons generally are not found in 
present appliance dealer franchises. 

The typical appliance dealer franchise is of 1 year’s duration or less. Most 
of them can be canceled by either party at any time “with or without cause.” 

On cancellation, the manufacturer or distributor has the option of buying the 
dealer’s unsold inventory, but is in no way legally obligated to do so. These re- 
marks indicating a paucity of legal rights for dealers apply with equal force to 
manufacturer-distributor franchises in this industry. 

As a generalization, it can be stated that appliance franchises do not contain 
terms recognizing dealers and distributors as having substantial equities or 
property rights arising out of their franchises. 

Some of the arguments in favor of strengthening the legal position of dealers 
(and distributors) include: 

1. It would become more difficult for the manufacturer (or distributor) 
to exert unreasonable pressures for volume. 

2. The dealer would have certain property rights and liquidation values 
in his dealership. 
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3. The manufacturers (or distributors) would be forced to use more care 
in selecting dealers and would have more incentive to take steps to prevent 
dealer failures. 

4. With more security the dealer might be more inclined to adopt wiser 
long-run business policies. 

5. The property-right concept coincides with public policy directed toward 
the preservation of independent-business men. Some of the arguments in 
favor of leaving the manufacturer completely in control include: 

(a) The manufacturer could more easily get rid of disreputable 
dealers. 

(bo) The manufacturer is the real creator of the dealer’s business 
opportunity and is in the best position to know what is best for the 
industry. 

(c) Many dealers need a considerable amount of economic insecurity 
to keep them from loafing. 

(d) Within the limits imposed by the antitrust laws the manufacturer 
(or distributors) can control distribution and prevent chaotic market 
conditions. 

This is the cue to begin discussion on the final topic, namely, the antitrust laws. 


The antitrust laws 


Let us again look at some of the comments of NARDA members. 

Our distributors tell us that they cannot refuse to sell the big discounters be- 
cause they could be sued for restraint of trade, and these outfits could still buy 
from transshippers. They admit that the “cash and carry,” “no service,” and 
warranty if the customer goes to the distributors’ policy of these operators has 
undermined the prestige and confidence that conscientious servicing dealers have 
spent years to build in the minds of the public. 

The question as I see it, is this: Can a competent manufacturer of a quality 
product continue to see his product sold to anybody with a desire to sell appli- 
ances, even though he may be totally lacking in his desire or qualification to dis- 
play, promote, educate the prospect to the full potentialities of the product, then 
deliver, install, and guarantee the satisfactory use of the appliance with prompt 
and competent service? 

Many problems could be licked if manufacturers and dealers could get to- 
gether without fear of violating Federal laws. All meetings should be held 
with a Government man present to protect consumers’ rights. With proper pro- 
tection all problems could be decreased openly and steps taken to improve the 
industry. 

We need protected territories with penalties on dealers violating the rules. 

The subject of franchise relations and the antitrust laws is so vast that I feel 
like a man about to harpoon a whale with a knitting needle. Dealer question- 
naire returns, however, reflected particular dealer interest in three antitrust 
problems involving franchises: 

1. May manufacturers or distributors legally cut off or refuse to sell to 
price cutters outside of the fair trade exemption? 

2. Is it legal for manufacturers or distributors to give certain volume 
operators preferential discounts far in excess of those given other dealers? 

8. Can the manufacturers or distributors give dealers protected terri- 
tories and enforce penalties against infringing dealers? 

These are highly technical questions and the answers to a considerable ex- 
tent may depend on the special facts involved in particular situations. Recog- 
nizing these limitations it is my opinion that at least some answers may be made 
to these questions. 

1. Can manufacturers or dealers cut off price cutters where no fair trade 
is in effect? 

I have investigated this area to some extent on my own but I believe that one 
of the best recent answers to this question can be found in 56 Michigan Law 
Review 426 (January 1958). The note is entitled “Use of Refusals To Deal To 
Effectuate Resale Price Maintenance.” 

In nontechnical language a manufacturer (or distributor) may, acting in- 
dividually, refuse to sell to dealers (or distributors) selling below suggested list 
prices provided the manufacturer’s (or distributor’s) other dealers only “ac- 
quiesce in” the policy as distinguished from any agreement express or implied 
on their part to cooperate with or participate in the enforcement of the policy. 
The slightest evidence that this is joint policy or cooperative policy rather than 
individual policy is probably enough to make the entire program illegal. 
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2. Is it legal for manufacturers or distributors to give volume operators 
preferential discounts or terms far in excess of those given other dealers? 

It is my opinion that the free enterprise system on even its present modified 
basis will not survive unless arbitrary and discriminatory discount practices in 
many American industries are discontinued. 

One major Federal suit asks for divorcement of major oil suppliers from mar- 
keting. ‘ Laws have been introduced in State legislatures to declare that the oil 
companies are public utilities. I could go on and on. 

Will the arbitrary discount chickens come home to roost in the appliance in- 
dustry? Recent developments indicate the Deparment of Justice is beginning 
to show a lively interest in this situation. 

The answer to the question asked is that volume operators are not legally 
entitled to discriminatory discounts simply because of greater volume. In 
general, the extra discounts must be justified. In addition, other special allow- 
ances or facilities furnished must be made available to competing purchasers on 
proportionately equal terms. 

It is probably true that the anti-price-discrimination provisions of the Robin- 
son-Patman Act have been the least effectively enforced provisions of our anti- 
trust law. Even with good enforcement, however, it is believed that this law 
needs amendment. 

In showing cost saving to justify a discount only cost savings to the seller may 
be shown. In addition, the FTC rulings do not recognize that a dealer with a 
heavy investment in repair facilities is actually saving costs for his manufacturer. 
This dealer should be entitled to a discount at least equal to imputed interest on 
his essential or specialized investment. It seems patently unfair that under the 
present cost justification rules chicken-wire operators stand on the same footing 
in this respect as do dealers with substantial permanent investments in facilities. 

8. Can manufacturers (or distributors) give dealers protected territories 
and enforced penalties against infringing dealers? 

The antitrust division ordered the automobile manufacturers to remove dealer 
territory protection clauses of this type in 1949. The Attorney General’s report 
on the antitrust laws released in 1955 raised many questions and doubts concern- 
ing the legality of such clauses. 

On the other hand, I have been informed that the Department of Justice has 
no objection to service responsibility clauses that would require cross-selling 
dealers to reimburse infringed dealers for the actual cost of free warranty service 
rendered by the latter dealers. In other words, any payment made by a dealer or 
distributor guilty of selling goods in another dealer’s protected territory can 
only be for actual service given by the infringed dealer and cannot be in the 
form of a penalty. 


Concluding remarks 

The foregoing discussion has not touched on some of the biggest issues; for 
example, R. V. Finch forcefully stated the case for the small dealer in his speech 
at the 1958 NARDA convention. The following questionnaire quote, however, 
makes out a case for the big dealer : 

Except for weight and size, appliances are rapidly coming close to being over- 
the-counter-type merchandise. Improved manufacturing and design have made 
appliances relatively dependable and lacking in mystery to the average con- 
sumer. Therefore, consumers select appliances primarily on the basis of price 
and convenience of the unit among advertised brands rather than loyalty to a 
particular brand or retailer. 

This means that the larger volume retailers with the economies born of 
volume, will grow while the smaller retailers will largely disappear. Plans must 
be made now, by the manufacturers planning ahead to cultivate such potential 
large outlets. Without such planning, we can expect Sears and similar firms to 
capture and dominate the market even more than they do today. 

Fortunately for us all, I have consumed more than my allotted time and there- 
fore will be unable to alienate affections further. Ponder the deep questions 
T have raised, and like Liberace—laugh all the way to the bank! 





Senator Proxmmre. Would you provide us with more information, 
details, and examples, on the builders versus dealers ? 
Mr. FretscHaker. I would be happy to. Thank you very much for 


your kind attention. 
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(The information referred to was subsequently received and fol- 
lows:) 
NATIONAL APPLIANCE & Rapto-TV DEALERS ASSOCIATION 


PRICING OF APPLIANCES SOLD TO BUILDERS AS COMPARED TO TILOSE SOLD TO RETAILERS 


The practice prevails throughout the bulk of the major appliance industry 
for manufacturers to have separately established builder sales departments func- 
tioning independently of their customary sales channels of distributors selling 
to retailers. It is commonly the custom for builders to be granted prices con- 
siderably lower than those at which retailers may make purchases, even though, 
in many instances, the retailers’ individual and total purchases are greater 
than those of the builders. Oftentimes in competitive bidding the builder price 
is below the distributor price and many instances have occurred of their being 
below what is presumed to be factory cost. 

While individual retailers and dealer organizations have frequently protested 
this practice and asked the manufacturers by what possible economic or moral 
reason this practice has arisen and continued, no satisfactory answer has yet 
been given. All we have received are figures showing that builder sales con- 
stitute a relatively small percentage of the total of the manufacturers, state- 
ments that the manufacturers would like to discontinue an admittedly unsound 
and unfair practice but cannot do this for competitive reasons, the argument 
that builder merchandise (usually identical with that retailers sell, even as to 
model numbers) Carries no overburden of national advertising as does that 
carried by the dealers, and the contention that this added production on their 
lines reduces their overall operating costs and hence the prices on all their 
wares. 

Bulk of the merchandise sold through builder departments is refrigerators, 
ranges, dishwashers, garbage disposal appliances, and air conditioners. Washers, 
driers and freezers, however, are also available at builder prices in many in- 
stances. It is common practice for appliances sold to builders to be included 
in the price of the home and covered in the mortgage. 

Many manufacturers have specified that minimum quantities of appliances are 
required in a single purchase for the builder prices to apply. In few instances 
has this quasi-restriction been rigidly enforced, although many builders have 
qualified by indicating intentions of larger purchases which are abandoned after 
only a portion of the homes are completed. 

The Federal Trade Commission has informed our legal counsel that one prac- 
tice engaged in under the builder sales banner is illegal, namely the selling of 
appliances, purchased as builder merchandise, separately from new homes. 
Much of this merchandise found its way into retail channels where it could 
compete with that retailers were selling. Since that decision, this practice has 
declined sharply. A comparable one remains, however, in which the builder 
offers to secure for new home purchasers the appliances the purchaser selects 
(usually of a brand with which the builder has an established connection) at 
builder prices. This is quite common. 

It is the feeling of the appliance retailer that if the factories can afford to sell 
to builders at such low prices, they should also be able to sell to the dealers 
at a comparable price, especially since the dealer carries the brand-strengthening 
expense of advertising, displaying, stocking, and servicing the merchandise, 
which the builder does not. 

It is the wish of the majority of the members of the National Appliance & 
Radio-TV Dealers Association that legal machinery be set up which would 
permit the manufacturers to work out a method of freeing themselves of the 
competitive goad that forces them to participate in this discriminatory practice 
or else of requiring that retailers he given buying advantages equal to those of 
builders purchasing identical merchandise in comparable quantity. 


Senator Proxmire. Mr. Joseph Kolodny. I understand Mr. 
Kolodny represents the National Association of Tobacco Distributors, 
New York City. We are happy to have you. You may proceed as 
you wish. 
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STATEMENT OF JOSEPH KOLODNY, MANAGING DIRECTOR, NA- 
TIONAL ASSOCIATION OF TOBACCO DISTRIBUTORS, NEW YORK, 
ee 


Mr. Kotopny. Mr. Chairman, inasmuch as my comments have been 
prepared for the record in advance, may I, with your permission, 
merely summarize my conclusions, and then submit myself for 
questioning ¢ 

I believe a copy of my comments has been furnished to every mem- 
ber of the committee. 

In substance, we recommend two basic principles: a Federal sales- 
below-cost law, and a functional discount amendment to the Robin- 
son-Patman Act. 

We in the tobacco industry have had very pleasant experiences with 
a Federal sales-below-cost law on cigarettes, which is now functioning 
in approximately 20 States. And we feel that, on the basis of our 
rather extensive experience, this principle may be embraced in a 
national act, and it would make a great contribution toward abetting 
the problem of the American distribution system at large. 

Whether we like or do not like discount houses or supermarkets or 
shopping centers, we have to recognize that they are a counterpart of 
our distributing revolution, and all we can do is to try to develop a 
method of living with them, instead of trying to create situations 
which merely cause irritation without any ‘marked ace omplishment. 

Senator Proxmire. Your proposal for below-cost selling—we have 
a law in Wisconsin, my State, that prohibits sales below a 6 percent 
markup. Would you provide a prohibition against selling below cost 
without any provision at all for markup ? 

Mr. Koropny. I would rather, Senator, enlarge the proposition to 
a singular product which functions very successfully in a number of 
States, including some of those adjoining your State, and that is in 
the instance of cigarettes, where we provide a 2 percent markup by 
the wholesale level, and a 6 to 8 percent markup by the retail level. 

In other words, the combined wholesale and retail markup ranges 
around half of the actual costs of distribution. 

Senator Proxmire. Did I understand you to provide exceptions in 
the case of bankruptcy or fire sale ? 

Mr. Koropny. Yes; in the instance of bankruptcy or fire sales, the 
markups do not prevail. 

Senator Proxmire. But they would still have to sell at cost? 

Mr. Kotopny. Yes. 

Senator Proxmire. You could not sell below cost, even in that 
instance ? 

Mr. Kotopny. No; they could not. 

Senator Proxmire. I would like to ask you a couple of ques- 
tions to bring out your arguments on fair trade. An argument in 
opposition to fair trade is that it is a price-fixing device to guarantee 
retailers a profit by eliminating price competition. Do you feel that 
retail-price maintenance eliminates retail competition ? 

Mr. Koropny. Well, retail-price maintenance and fair trade are two 
directly different principles. As I understand fair trade, as it func- 
tions in a number of States, it merely permits the manufacturer to 
establish a price on his product which is in competition with other 
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branded products. As it pertains to price maintenance, that function 
is independent of the manufacturers and establishes a minimum mark- 
up on all products, regardless of fair trade. 

Senator Proxmire. You feel that it eliminates competition. Do you 
feel that retail-price maintenance eliminates competition ? 

Mr. Kotopny. Retail-price maintenance, as defined in a sales-below- 
cost statute, does not eliminate competition. 

Senator Proxmtre. The fact is that competition covers a great deal 
more ground than just price, does it not ? 

In other words, you have service, you have convenience, you have all 
kinds of differences bet ween various dealers, besides simply the price? 

Mr. KoLtopny. What we are advocating is an abolition of loss-leader 
practices, which is selling merchandise below actual cost, and merely 
establishing a minimum floor. 

Senator Proxmire. I see. 

Mr. Kovopny. From then on, let free competition prevail in accord- 
ance with the American way of life. 

Senator Proxmire. All right; fine. I think it is often very effective 
to appear and simply urge one specific measure, which you have done 
and done eloquently. And I want to thank you very much for it. 

(The prepared statement of Mr. Kolodny reads in full as follows:) 


STATEMENT BY JOSEPH KoLopNy, MANAGING Director, NATIONAL ASSOCIATION OF 
Tospacco DISTRIBUTORS 


My name is Joseph Kolodny. I am managing director of the National Associa- 
tion of Tobacco Distributors, Inc., a business league composed of wholesale dis- 
tributors who provide tobacco, confectionery, and related products to retail 
dealers throughout the United States. It has been authentically established that 
this trade distributes annually in excess of $5 billion worth of consumer mer- 
chandise, to more than 1,400,000 retail outlets throughout the United States. 
With so important a stake in the distributive economy, it is only natural that 
our association should be concerned with and intimately aware of the problems 
of distribution as reflected in the changing aspects of our economy. 

With all due modesty and in all humility, I speak to you, now, as.a representa- 
tive and spokesman for an industry which has added luster to the industrial 
achievements of this Nation. I appear before you as a prime example of the 
benefits to be derived from the American free competitive economy. Arriving 
in this great country, as I did, from an economically backward and now enslaved 
east European country, I possessed no resources other than such latent abilities 
as had been endowed upon me by Providence. The success I have enjoyed is 
attributable solely to our free enterprise system which has fostered and en- 
couraged the use, by each individual, of his own resources with the expectation 
that the conscientious employment of his capacities will yield results beyond 
those obtainable under any other system yet evolved by mankind. The social 
mobility which has characterized our society is a direct outgrowth of our en- 
couragement of industrious individuals with limited financial resources to engage 
in business with the reasonable hope of succeeding therein and, by bettering 
themselves, to contribute to the enhancement of our all-encompassing industrial 
horizon. It is this freedom of opportunity to embark upon a business venture 
which I regard as priceless. 

I take it, therefore, as axiomatic that anything which operates to constrict the 
scope of small-business opportunity and to aggrandize monopoly power should be 
resisted vigorously and vehemently by all those directly concerned with main- 
taining the economic independence of our society. 

The fact that successive administrations, the Congress of the United States, 
forward-looking citizens, economists and the public-at-large have been and con- 
tinue to be apprehensive and concerned with the survival of the veritable bulwark 
of the American industrial and social fabric—the small-business man—is a vivid 
manifestation of America’s resolve to preserve these freedoms. It is funda- 
mental that the economic history of the United States is a dynamic rather than 











46 DISCOUNT-HOUSE OPERATIONS 


a static one. Each generation in our history has seen the rise and ebb of new 
forms of production, processing, and distribution. Each generation has wit- 
nessed the competitive clash of the old and the new in the struggle to acquire 
consumer acceptance and brand loyalty. And, each generation has seen the 
synthesis resulting from that clash which, it is hoped, retains that which is 
valuable out of the old and incorporates that which is beneficial in the new. 

The economic gyrations that confront us are traceable, in great part, to the 
industrial revolution which, although it contributed to the highest standard of 
living the world has ever known, left in its wake footprints of many convulsive 
changes, especially in the United States. Its effects resulted in the virtual elimi- 
nation of the local small craft or artisan manufacturer; in sharp restrictions on 
the exercise of initiative to embark upon a career in manufacturing; in a stand- 
ardization of products made possible by mass production; in the need to presell 
merchandise; in a sharp weakening and marked enfeeblement of the sales pro- 
fession; and, in a glaringly scrambled merchandising compass. 

As a consequence of this transition from craft to mass production, our national 
economy was faced with a grave dilemma. In former years, before automation, 
advertising and its corollary, preselling, were known, the manufacturer relied 
upon the distributor to use his local knowledge, sales propensities, and personal 
influence in persuading retailers to handle and promote the sale of his products. 
When, however, technological processes, assembly lines, and nationwide markets 
came to the fore, the distributor’s local influence, personality, and persuasive 
faculties were whittled down in direct ratio. Under these circumstances, much 
of the interpersonal relationship upon which retail selling was once based has 
been discarded as irrelevant and not germane to today’s marketing tides. 

Now, because of the standardized and presold character of American produc- 
tion, consumers everywhere are concurrently aware of the implied virtues and 
defects of the principal articles of consumption. Standard makes of refrig- 
erators, automobiles, cake mixers, disposable handkerchiefs, typewriters, depila- 
tories, frozen foods, lawn seed, housewares, cigarettes, breakfast foods, and 
myriad of other products are the sume everywhere and have a recognized valu 
to the consumer. 

The American consumer is no longer rooted in a circumscribed marketing locale. 
By virtue of our ubiquitous mass communication mediums, he finds himself aware 
of new wants which, a generation ago, only the most affluent could consider. 
National advertising campaigns are constantly created to stimulate the purchase 
of every type, size, shape, and form of new products not only in densely packed 
metropolitan areas, but also in the most isolated hamlets in the country. 

Because of the protean nature of our continentwide marketing patterns, no one 
form of distributive mechanism has been able to gratify the multitudinous needs 
of our ever-expanding population. 

Thus, even the newer distributive mutations such as discount houses, super- 
markets, and chainstores continue to be beset by a host of complex problems 
peculiar to the present-day business climate. 

Should they curtail liberal credit and return policies? Can they disregard 
the trend toward self-service? Do night openings justify themselves? What 
about the mass migration to the suburbs? Have the incredible changes in our 
habits, wrought by the automobile and television, rendered certain urban busi- 
ness operations obsolete? 

These and a plethora of unresolved problems confront every type and size of 
retail outlet with the result that our distributive channels have yet to evolve a 
stable or final pattern through which they may cater to the needs of the final 
arbiter—the consumer. 

It is interesting to observe, at this point, that despite the vaunted growth of 
chainstores and supermarkets—those paragons of low-cost marketing and, pre- 
sumably, most efficient merchandising—their distribution costs, during the period 
of their most formidable expansion, have continued to rise at a rate in excess 
of farm prices or production costs. 

A telling case in point is concerned with the inflation in food prices from 1948 
to 1957—a period that saw chain supermarkets increase their grocery store sales 





volume by over a 102 percent and their share of the total market by more than 18 
percent. In this period, with chainstore volume representing 50.7 percent of all 
grocery store sales, food prices climbed 23.5 percent while the farmers’ share of 
the consumers’ food dollar declined by nearly 19 percent. 

In expanding its burgeoning industrial economy, this Nation has been intent 
upon greater and greater productivity at the manufacturer’s level. Mass produc- 
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tion, nass advertising and preselling have taken precedence in the public mind 
over any other essential function. Despite the fact that preselling has been 
knitted into the fabric of the flourishing American industrial economy, no one 
has yet devised a method of assuring unimpeded consumer loyalty to the product, 
unless it is conveniently available in a maximum number of retail outlets. 

It has been proven, beyond a semblance of a doubt, that while advertising 
activates and often impels consumer acceptance and effective point-of-sale promo- 
tions may prompt impulse buying, they cannot consummate sales for goods that 
are absent from retail stores. 

The major problem in the realm of distribution is that of providing an effi- 
cient conduit for the rapid conveyance, at an irreducible cost, of finished products 
from the factory to the ultimate consumer. Any manufacturer can, of course, set 
up his own warehouse, employ a sales organization to canvass all stores, ship, bill, 
und extend credit. It does not require an expert knowledge of commerce to 
figure out the extent to which such a process would disintegrate our economic 
system. It, likewise, does not entail any great imagination to envision what it 
would do to commodity price structures. 

Patently, distribution is the movement of goods from the producer to the con- 
sumer. A wholesale distributor specializes in selling goods to the retailer; a 
retailer specializes in selling goods to the consumer. The wholesalers’ functions 
and activities involve selling, buying, assembly, grading, supplying capital, as- 
suming risks, packing, warehousing, transporting, and furnishing information 
about goods and services. The wholesale tobacco distributing trade, for instance, 
makes approximately 96 million small shipments, annually, of goods received from 
its suppliers in large lots. The wholesalers’ salesmen make an aggregate of 
101 million calls on customers each year. 

Towering above all others in the distribution apparatus is the American whole- 
sale distributor who, by furnishing all requisite facilities at minimum cost, ren- 
ders the products of the manufacturers’ assembly lines easily accessible to more 
than 174 million American consumers. 

By broadening the distribution of an heterogeneous assortment of products, 
the wholesaler and the retailer he serves, accelerate mass production and, hence, 
assure lower commodity costs and a steady level of employment. Eliminate this 
multitude of small merchants, concentrate the retailing of merchandise in the 
hands of a few large retail units, and as a corollary, you automatically curtail 
the distribution of products. 

It has been estimated that there are almost 2,500,000 such small-business units 
within our economy. Their capital almost universally consists of their accumu- 
lated life savings coupled with the weeklong toil of the members of their imme- 
diate families. Their stock in trade is purchased on credit and the viability of 
that credit depends upon the frequency of turnover of such stock in trade. 

The financing of small retailers wholly bypasses the scope of the usual and 
normal financial institutions. It does so out of necessity, not out of choice, 
sinee there is nothing in the average small retailer’s financial picture that 
would make an investment in his future attractive to regular financial institu- 
tions. In a true sense, the wholesale distributor is the generous banker and lib- 
eral financier for his retailers, as well as his suppliers. He siphons funds to the 
manufacturer shortly upon receipt of goods and accords liberal credit to the 
retailers. Inasmuch as 97 percent of these small entrepreneurs enjoy no 
mercantile or commercial credit rating, this performance has no equal in the 
American industrial economy. If deprived of the wholesale distributor’s credit 
accommodations—granted chiefly on a basis of character and confidence—the 
retail merchant could not survive in business. 

The economic needs of our society dictate that, simultaneously with the 
proliferation of new, specialized distributive arteries, the classic wholesaler- 
retailer team must continue to survive if we are to enjoy maximum benefit from 
our enviable production system. 

Assuredly, each form of distribution has its own peculiar appeal and its own in- 
herent disadvantages. Competition engendered by the variety of distributive 
outlets—supermarkets, chainstores, discount houses, and independent mer- 
chants—should serve to nourish a flourishing economy and to buttress that 
economy in periods of stress. 

Unfortunately, coercive pressures are not absent. The difficulties which give 
rise to hearings such as this, stem from the fact that hard experience has shown 
us that competitive success, unregulated, is as often due to unethical practice as 
it is to superior efficiency in operation. Business is, in some respects, like a 
game—both depend for existence on the precepts of fair competition. Think of 
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your own favorite sport and the rules that keep it fair, clean, and exciting. 
Could it exist without such rules? The rules don’t make a player or a winner—all 
they. do is give each player or team a fair opportunity to compete on equal terms 
with the opposition. They give each player the same fair chance to be a winner, 
if he has the ability to be one. 

The Congress of the United States and the legislatures of the several States 
have grappled with this problem for over half a century and have diligently 
sought to establish the rules of the game. While some of the unethical practices 
have been scotched by provisions of our antitrust laws, it is regrettable that 
many more of these practices have evaded the ambit of proper law enforcement. 

It is a commonplace of antitrust legislative history that the basic statute, 
the Sherman Act of 1890, was brought into being for the purpose of promulgating 
rules of the game to reinforce the heritage of our competitive processes. Mo- 
nopoly was proscribed as was conspiracy to monopolize. 

Within the scope of the economic status of the times, the law was considered 
to be effective. But, the mind of man is devious and the forces of economics are 
implacable. 

The Sherman antitrust law, originally designed to legislate for a community 
of small-scale producers and individual, locally limited distributors and retail- 
ers, could not encompass within its prohibition the then embryonic mass pro- 
ducers and the nationwide chains of retailers which, thereafter, came into being. 
Consequently, in 1914, the Congress of the United States was impelled to enact 
further and more stringent trade regulatory measures in the interests of pre- 
serving our free capitalistic economy. 

This latter legislation, commonly referred to as the Clayton Antitrust Act, 
served, in its time, the purpose of transfusing new vigor into our country’s 
antitrust policy. Amalgamations and combinations of large corporate units 
were curbed and discouraged. Business was told that competition could not 
condone tactics such as absorbing competitors in order to eliminate competition. 
When one concern within an industry threatened to dominate and destroy, all 
forms of competition, the Clayton Antitrust Act was there as a shield under 
which efficient but small competitors could seek protection from their more 
rapacious rivals. 

But, the process of change is an inexorable one. Many business entities, pre- 
vented from acquiring the assets of their competitors directly, sought to achieve 
the same ends by capturing the available market through the use of a variety of 
unethical trade practices. Thus, Congress felt impelled to write into the law the 
Federal Trade Commission Act which defined specific types of business activity 
that place the American competitive system in jeopardy. Practices such as 
false, fraudulent, and misleading advertising were banned as were the acquisi- 
tion of a competitor's trade secrets and the appropriation of a competitor's good- 
will. Coercion and intimidation of a competitor’s customers were declared to be 
violations of law as they are violations of business ethics. 

The history of this agency since its origin is a commendable one in the light 
of the almost insuperable obstacles placed in its path, not only by the nature 
of the administrative and judicial processes but, and perhaps more important, 
by the pressure of those inflexible economic forces which make change the 
keynote of our progress. 

It has all too often been noted that once a particular form of unfair com- 
petition is eliminated, others crop up in its wake. Nothing in prior Federal 
enactments prohibited a seller from arbitrarily charging one price to one cus- 
tomer and a radically different one to that customer’s competitor. Large aggre- 
gates of buying power used this gap or hiatus in the law as a wedge with which 
they could coerce sellers into granting special price considerations which conld 
be used to destroy competitors. 

In response to this felt eonomic need, Congress was not wanting. The result 
was the Robinson-Patman Act which prohibited discrimination in price except 
when such discrimination reflected justifiable cost savings to the seller or did not 
otherwise injure the competitive ability of all purchasers and all customers of 
such purchasers. 

In the course of time, as other hindrances to proper economic development 
came to light, Congress was impelled to further regulate the previously un- 
trammeled right of a merchant to do as he desired with his product. Among 
them are such basic economic legislation as the antiauto dumping provisions of 
our Internal Revenue Code, the Wool Products Labeling Act, the Flammable 
Fabrics Act, the Export Trade Association Act, the Fur Products Labeling Act, 
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the monopoly provisions of the Interstate Commerce Act as well as innumerable 
others. 

The basic philosophy of all of the legislation cited was to deal with evils— 
when and if they arose. This piecemeal treatment, unfortunately, left wanting 
the remedies which, if applied, were done so only in spasmodic fashion. One of 
the most telling obstacles to free competition lies in the often condemned but 
never successfully coped with problem of sales below cost. 

It is not amiss to point out that, at the very depth of the depression of the 
1930's, when emergency measures were hurriedly enacted by the Congress of the 
United States to extricate the Nation from a State bordering on virtual paralysis, 
foremost among the giant steps was the enactment of the National Recovery 
Act. Even though, subsequently, nullified by the Supreme Court, the National 
Recovery Act did, during its short-lived history, draw national attention to the 
need for fair competition if an orderly and growing industrial economy were 
to be maintained. 

Against the threat of the predatory price cutter, a number of techniques 
have been evolved. Many States have enacted fair-trade laws and laws pro- 
hibiting sales below cost. At the present time, only three jurisdictions in the 
United States and the District of Columbia lack some semblance of a fair-trade 
law on their books. However, as the chairman of your subcommittee has su 
tellingly stated in the Senate of the United States, in 16 of these jurisdictions, 
judicial decisions have rendered fair trade at least partially inoperative. These 
rulings have had immediate impact in the market place by causing severe eco- 
nomic dislocation in the channels of distribution. Legislation in this area is 
certainly needed to protect those manufacturers who desire to preserve the 
good name of their trademarked and branded products by prohibiting their use 
as a sales-below-cost medium. 

In the case of the manufacturers—and they are legion—who are not prepared 
to avail themselves of the right to stipulate fair-trade prices, there is an ex- 
tremely urgent need for the establishment of a Federal policy banishing the 
practice of selling below cost. Embryonic elements of such policy may be found 
in section 3 of the Robinson-Patman Act, which prohibits sales at unreasonably 
low prices for the purpose of destroying competition. 

A Federal sales-below-cost law commends itself to the impartial observer 
as the enunciation of a reasonable standard of morality for the economic com- 
munity. It is the very fundament for the ground rules of fair competition. 
Without such a law, the small but otherwise viable entrepreneur could barely 
survive. With such a law, we shall have taken a substantial step toward 
insuring that the changes brought about by the distributive revolution would 
be beneficial in actuality as well as in appearance. 

In the instance of cigarettes, this type of legislation is functioning with ad- 
mirable and conspicuous success in 19 States. The combined minimum statutory 
markups on cigarettes at both wholesale and retail levels range around 13 to 14 
percent, which is approximately half of the actual cost of storing, handling, 
and marketing the product. In this connection, may we then point out that 6 
States prohibit sales below defined cost in connection with milk and dairy prod- 
ucts; 2 are concerned with motor fuels; and still other States prohibit sales 
below cost of agricultural products, drugs and cosmetics, furniture, and bakery 
products—30 of the 48 States have laws of general application which prohibit 
sales below cost. The constitutionality of these statutes has been upheld by 
the highest courts in their respective jurisdictions. The salutary effects to 
be derived from a Federal pronouncement on this subject cannot be over- 
emphasized. 

The interdependence, however, of the elements of our economy is highlighted 
by the manner in which economic legislation must be coordinated so as not to 
remedy one evil by throwing wide the door to another. Sales-below-cost laws 
are imperative but, standing alone, they will fall short of providing an effective 
solution so long as some merchants are permitted to acquire the products they 
sell at a lesser price than that afforded their competitors. If the reason for 
this favorite price treatment reflects an operating efficiency passed on by the 
purchaser to the seller, thus minimizing the seller’s cost of selling, then no one 
ean complain if one merchant buys at a lower price than his competitor. In such 
a case, we are witnessing nothing more than a skillful utilization of the distribu- 
tive process. If, however, the lower cost is not based upon any savings to the 
seller but reflects merely the massive economic power of the purchaser, then we 
are injecting an obstruction which causes the normal processes of marketing to 
deviate widely from their true course to the ultimate detriment of all of us. 
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As has been already pointed out, one of the significant aspects of our distribu- 
tive revolution has been the manner in which manufacturers of products have 
gradually absorbed many of the retailers’ former selling functions through 
standardization of products and the popularization of presold merchandise. It 
is irrefutable, however, that the one marketing function which manufacturers 
have not and cannot, profitably, take over is the wholesaling function. 

The function of the wholesaler keeps open this indispensable channel of dis- 
tribution for the manufacturer. The independent wholesaler and his customer, 
the independent retailer, represent the essential primal unit in our distributive 
economy. For this reason, interest has developed in the House of Representa- 
tives and in the Senate in a measure designed to clarify the law so as to make 
the mandatory character of functional discounts incontrovertible. I should like 
to commend to the consideration of this committee S. 3654 introduced in April 
of this year by Senators O’Mahoney and Kennedy which purports to accomplish 
this result. 

Such an amendment is an essential component to any programatic treatment 
of the problem of sales at prices designed solely to destroy competition. Once 
we have achieved the elimination of sales below cost and have prohibited sales 
at discriminatory prices which prevent effective price competition between 
direct and indirect buying retailers, we shall have heralded a basis for the 
equitable operation of our dynamic distributive economy. 

The functional discount is intended to provide the means of keeping open this 
needed distributive channel. Such discount, of course, is neither charity, largess 
nor subsidy. It is nothing more than a hardheaded recognition of the function 
of both wholesaler and independent retailer—a function not duplicated by the 
large retail aggregates. It is the function of market saturation, effected in the 
form of honeycomb distribution designed to stimulate point of purchase sales. 

In its quest for a solution to the distribution problem, our society must find 
within itself the courage and wisdom to confront realities. In the main, these 
are a cognizance that: (a) the preservation of our fiercely competitive system 
is implicit in our democracy; (b) the guaranty of opportunity to each and every 
aspiring citizen to engage in a legitimate commercial enterprise is cardinal; 
(c) fairness and equity dictate that mandatory functional discounts be estab- 
lished; and (d) the storing, handling and marketing of every product and com- 
modity entails an intrinsic cost. 

Acid-tested experiences, in recent years, indicate that the prohibition of sales 
below cost measurably contribute to the attainment of all these inherent Ameri- 
can objectives. 

These proposals are not designed to freeze the status quo of marketing into 
a pattern applicable to the past. They are intended and will operate to encour- 
age continued growth and change in our distributive complex with the added 
value that the changes will serve to maximize benefits to the ultimate consumer 
by assuring him of the lowest possible prices consistent with the uninterrupted 
availability of the totality of products which our economy has and will continue 
to create in an abundance that is unparalleled in world history. 


Senator Proxmire. Is Mr. Marvin Shutt present ? 


Mr. Shutt is secretary of the National Sporting Goods Association, 
Chicago, Ill. We are very happy to have you with us, Mr. Shutt. 





STATEMENT OF MARVIN SHUTT, SECRETARY, NATIONAL SPORTING 
GOODS ASSOCIATION, CHICAGO, ILL. 


Mr. Suutr. Before I read my prepared statement, I would like to 
say that we object in one way to the use of the term “revolution in 
retailing.” We think it should be “evolution in retailing.” It is much 
more healthy that way. 

My name is Marvin Shutt and I am, and have been for the past 10 
years, secretary of the National Sporting Goods Association. 

This is a nonprofit trade association of retailers of sports equipment, 
with headquarters in Chicago. Our members are located throughout 
the country. 
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Sporting-goods dealers, by their very nature, are fundamentally 
ion business men. The 1954 census of business showed that the aver- 
age volume was $48,588 per store. 

In the 1948 census of business sporting-goods dealers were found to 
have an average volume of $47,838 per store. This is only an increase 
of 1.6 percent—not enough to cover the increased inflation costs in the 
6-year period. 

The average volume for all types of retail stores in 1954 was $99,363 
per store. Hardware stores are usually considered small business and 
their average volume per store in 1954 was $77,295. 

Sporting-g -goods dealers, unfortunately, have always had the dubious 
honor of ranking high on the Dun & Bradstreet list of business fail- 
ures per 1,000 stores. Each year we conduct a cost-of-doing-business 
survey of our member stores, and in 1956 the net operating profit was 
1.1 percent and in 1957 it was only 2.3 percent. 

This is a very poor showing, and yet you must realize that through- 
out all industries it is normal that only the better-operated dealers 

regularly join trade associations. 

‘Senator Proxmrrr. Ms iy I interrupt right there to see if I can con- 
nect these. In the second paragraph you say the average volume was 
$47,000 per store. In the next paragraph you modify it and say the 
net profit was only 1.1 percent. That would be a profit of about $500 
per store; is that correct ? 

Mr. Suvrr. That would be after they pay salaries. 

Senator Proxmire. Yes; net profit. 

Mr. Suvurr. Yes; net operating profit. 

Senator Proxmire. Proceed. 

Mr. Suurr. This is a very poor showing and yet you must realize 
that throughout all industries it is normal that only the better-operated 
dealers regularly join trade associations. 

You can imagine what the net operating profit figure would be for 
the poorly operated stores. 

Sporting- and athletic-goods manufacturers have also historically 
been small businesses. For example the censtis of manufacturers in 

954 showed 1,031 manufacturers and yet only 254 of them had more 
than 20 employees. 

Many items of sports equipment are distributed through jobbers ex- 
clusively and other lines are available through the jobbers or on a 
direct-to-dealer franchise basis from the manufacturer. 

Of course, the smaller dealers make virtually all of their purchases 
from jobbers. However, in recent years, as the distribution of sport- 
ing goods has become less profitable, a number of jobbers have dropped 
sporting goods entirely and continued to distribute more profitable 
lines. 

Other jobbers have liquidated their entire stock and gone out of 
business, and this is not entirely because they were bankrupt. 

I can recall three specific instances in the past few months which 
are cases in point. Within the past week the stockholders of Richards 
& Conover Hardware Co. of Kansas City, Mo., with a branch in Okla- 
homa City, Okla., approved a plan whereby the company would 
liquidate their stock of both hardware and sporting goods and con- 
centrate on industrial materials. This organization was large and 
traveled approximately 85 men. 
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Within the past 2 months the John Pritzlaff Hardware Co. of Mil- 
waukee, Wis., your own State, announced they were dropping all 
hardware and sporting goods lines. 

They will continue to distribute industrial supplies and floor cover- 
ing. This company has been in business for 108 years. 

Several months earlier another jobber, the Tracy-Wells Co., of 
Columbus, Ohio, traveling approximately 25 men at one time, com- 
pletely liquidated their business. 

Sporting goods is a growth industry and one that should be enjoying 
unparalleled prosperity, as its success is based upon the growing popu- 
lation and the increasing amount of leisure time. 

Sporting goods retailers have constantly improved their methods of 
operation so that the modern store of today has little in common with 
that of 15 or 20 years ago. 

There has been increasing emphasis upon better display and more 
self-service which serves two purposes: that of increasing sales and 
at the same time reducing selling expense. 

Everyone realizes that in our competitive economy there is always 
a premium on better and more efficient ways of doing business. 

Distribution progress must keep pace with manufacturing and tech- 
nical developments. Yet as we are currently learning, all of the manu- 
facturing skill in the world comes to nothing until the merchandise 
is finally sold to the ultimate consumer. 

The independent retailer has learned well over the years how to 
compete successfully with chainstores and legitimate mail-order 
houses. 

Retailing, just as every other element in our economy, must be 
dynamic. This means there is a constant evolution in merchandising 
and distribution designed to bring more merchandise to the consumer 
at a lower cost. 

Today small retailers are facing a critical problem in many indus- 
tries, which if it is not solved, must eventually result in their disap- 
pearance from the American economic scene. 

Sports equipment has a broad popular appeal, and, as a result, the 
members of our association find that many other groups use sporting 
goods as a convenient traffic builder and “loss leader.” 

These businesses make their profits from other merchandise sold 
as a part of their regular business. Many small sporting goods 
retailers find themselves competing with organizations who offer for 
sale sporting goods products at prices equal to or below his cost price. 
In fact, many dealers felt that they are only a showroom for the 
merchandise. 

How did this situation come about ? 

First, as I have said, many sporting goods products are sold through 
jobbers who then resell the merchandise to dealers. Firms purchasing 
as jobbers, or distributors, from manufacturers get a justifiably larger 
discount from the list price or suggested selling prices than does the 
retailer. 

Jobbers must perform additional services for the manufacturer and 
the retailer in the distribution process and thus merit this compen- 
sation. 

Within the past few years there has been a new type of outlet in the 
a picture, the so-called discount house or discount catalog 

ouse. 
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Generally speaking, these discount houses or catalogs purchase from 
manufacturers at jobber price levels, which are considerably below 
what the independent small retailer pays for his merchandise. 

These so-called discount houses do not perform and in most cases 
do not intend to perform the functions of a jobber or distributor. 

They are usually located in larger cities, and, through widespread 
local advertising and promotion of one kind or another, exploit na- 
tionally br: anded and advertised merchandise, which must always be 
the lifeblood of a small retailer. 

This is rough competition for many dealers, but at least the so-called 
discount house has a certain amount of regular retail overhead 
expenses. 

In many cases they have found that they must add more and more 
retail services which narrows the competitive edge which they orig- 
inally had on other stores. 

Much more serious in our industry is the so-called catalog house who 
buys as a jobber, but who does only a small percentage of ‘his business 
with retailers for resale. 

Senator Proxmire. Mr. Shutt, could you put some examples into 
the record, or would you care to. 

Mr. Suurr. I think when it gets along a little further, I have a whole 
number that I would like to have put in. 

Senator Proxmire. All right, proceed. 

Mr. Suurr. In many cases even when he does make a sale to a retailer 
the sporting goods product i is sold to a retailer in an entirely different 
field, who does not stock sporting goods or offer them for resale. These 
purchases usually are either for his own use or are convenience pur- 
chases at cost for friends. 

In fact, these so-called discount catalogs and others pretending to 
be jobbers are required to collect sales taxes on sales made to ultimate 
consumers. 

The _ that they intend to make many of their sales to ordinary 
consumers, rather than to retailers for resale, is obvious even in their 
catalogs, nn they indicate the special requirements in regard to 
applic ‘able State sales taxes. 

I am sure you realize that these taxes are only placed on merchan- 
dise when it is actually sold to an ultimate consumer. A completely 
legitimate jobber, one selling only to retailers for resale, would have 
no reason to register with the State for sales tax at all. 

These sales by the so-called discount catalogs to the ultimate con- 
sumer are usually made at the price which dealers pay when they buy 
from their jobber. They may vary in some instances—being slightly 
higher or lower as the case m: ay be. 

The crux of the problem is that the products being sold by the 
so-called discount catalogs are in many cases name brands. 

The very same brands are offered for sale by independent retailers 
who are trying to make a legitimate profit. Obviously, not all of our 
merchandise is sold in this way, or there would be very few sporting- 
goods retailers left. 

In some lines of athletic goods there is no jobber distribution. How- 
ever, some manufacturers catalog their merchandise with a list price 
and then a lower suggested retail price. 
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Obviously most retailers sell the merchandise at the suggested re- 
tail price, but the so-called discount catalog shows the list price as the 
manufacturer’s price, and then their price is either the regular sug- 
gested retail price of the manufacturer or just slightly below it. 

This list price is in effect a fictitious price, since little or none of 
the merchandise is actually sold at that price. However, the con- 
sumer thinks he is making a big saving when he orders from the 
so-called discount house, but in reality he has saved little or nothing, 
since he must pay the postage. 

This discount catalog problem became of paramount importance to 
small retailers throughout the country when one of the Nation’s larg- 
est mail-order companies felt that it was forced to reduce its prices 
on specific sporting-goods merchandise to compete with the so-called 
discount catalogs. 

At first these prices were only in this company’s mail-order catalogs, 
but they soon were found in their retail stores. Of course, for com- 
petitive reasons the other large mail-order houses carrying these 
sporting-goods items followed suit. 

This action brought to every small town in the United States the 
kind of deadly price competition that, if unchecked, could wipe out the 
small, independent retailer. 

In theory, the manufacturer should be responsible for his own dis- 
tribution, and thus could keep his merchandise from falling into the 
hands of so-called discount houses and discount catalogs masquerading 
as jobbers. 

Some manufacturers are able to do this, but, unfortunately, few 
have found it possible. 

A second problem of the manufacturer is that the legitimate jobber 
or distributor sometimes finds himself a party to discount operations. 
Even the wisest buyer often finds that he has a large volume of par- 
ticular product or products which he may have to unload—even at 
a loss. 

Normally, most jobbers prefer not to dump this merchandise in 
their own trade territories. They are more apt to sell such distressed 
merchandise to a so-called discount house or discount catalog in an- 
other part of the country. 

The problems are not simple, and we are not looking for a simple 
answer. We want to make clear that we do not want anyone to legis- 
late a profit for us. 

We do feel that there should be certain basic rules of the game which 
would allow all types of retailers to compete in a truly free market, 
with no one having an unfair advantage. 

The Congress should certainly give every consideration to the bills 
introduced in the Senate by Senator Humphrey for himself and cer- 
tain other Senators, namely, 8. 3850, S. 3851, and S. 3852. 

These bills, if enacted into law, would do much to restore the com- 
petitive structure in retailing. 

In this statement, I have not dealt with the unfair competition fac- 
ing many of our members from post exchanges and ships stores. T do 
not think that any retailer quarrels with the reasons for the original 
establishment of these outlets for the convenience of our Armed Forces. 

However, these PX’s and ships stores have expanded to where they 
are highly competitive in many locations with local retail businesses. 





he 
he 


is- 
he 


ne 


at 
in 
ec 
n- 
le 
bs 
at. 


lis 
‘T’- 


DISCOUNT-HOUSE OPERATIONS 55 


The merchandise which they carry has expanded far from the original 
necessities. 

Almost anyone will admit that everything possible should be done 
for members of the Armed Forces. However, if these outlets are looked 
upon as a fringe benefit, then why should ‘this cost, in the form of 
lost retail business, be paid by only one small segment of the American 
public—the retailers ¢ 

I sincerely hope that you gentlemen will be able to study this prob- 
lem and return the post exchanges and ships stores to their original 
objective. 

We also hope that the Senate will find some way of returning fair 
competition to retailing. We feel that the enactment of S. 3850, S. 
3851, and S. 3852 would be very beneficial to our industry. 

I want to thank you for this opportunity to explain a few of our 
problems to you. 

Senator Proxmire. I want tothank you, Mr. Shutt, for a very vigor- 
ous, militant, and interesting statement. 

I would like to ask you—at the beginning you mentioned what I 
think is the answer, perhaps, on your point that you make that sport- 
ing-goods stores are making very little profits. Is this not true of 
ill small business generally—that profits are to some extent in the 
salaries of proprietors ¢ 

Mr. Suvurr. Our costs-of-doing-business survey, which we make 
every year—we break it down by volume category—and in the smallest 
local category those under $75,000 make a larger profit than this 1.1 
or 2.3, because they do not pay themselves any salaries in most cases. 

Senator Proxmire. Exactly. It is very foolish for the proprietor 
to pay himself a small salary and then pay—if he is incorporated, at 
least—to pay the corporate income tax and, if he tries to get. money 
out of the business, pay a full personal tax on his dividends. 

Mr. Suvutt. That is right. 

Senator Proxmire. Now to go ahead, I had a list of questions. As 
you went along, you seemed to answer most of them. You did an 
excellent job of raising questions and then replying. 

Exactly how big is this competition that you run into from the 
catalogs? Does it constitute 10 percent, would you say, of the portion 
of business ¢ 

Mr. Suurr. I would say it is largely in fishing tackle. 

Senator Proxmirr. You say it is largely in fishing tackle ¢ 

Mr. Suurr. And, other than that, in expensive, good equipment. 

Senator Proxmire. Then it is a very small proportion of the overall 
business. 

Mr. Suvrr. No; it isn’t. It is the bread and butter of the business, 
the large ticket item which pays for the service in the handling of the 
small ones. 

They are perfectly willing to let us sell all the sinkers and fishhooks 
and everything like that that we want to sell, items that sell for 2 and 
3 cents, or a nickel and dime, and then, as far as when you get to the 
expensive reels and rods, which is the only place you are going to 
make any money, then that is the place they want to sell them. 

Senator Proxmire. Let me see if I can tie this down to some defi- 
nition. How large a proportion of the sporting-goods business is 
fishing tackle? 
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Mr. Suurr. Well, it would be somewhere around 20 or 25 percent. 
I don’t have the exact figures. It would be even higher for the small 
retailer, because he does no team business. 

Senator Proxmire. You said a large percentage of the profits would 
be procured from fishing tackle. 

Mr. Suvrr. It would. 

Senator Proxmire. Would you say 50 percent ? 

Mr. Suurr. No; it would not be more than 30 or 40, at the most. 

Senator Proxmire. It would be that high / 

Mr. Suvurr. The smallest retailer is the one that is hurt the most. 
The largest retailer sells to teams, and that business is not too profitable 
either, but it is a different business from those ordinary, small ones like 
they have throughout Wisconsin, where many of them sell hunting and 
fishing equipment, and that is all they sell. 

If they sell anything else, they sell just a few items. That hunting 
and fishing equipment has been hit hard in the discount catalog. 

Senator Proxamer. You say hunting equipment is, too ? 

Mr. Suvurr. Oh, yes. Certain guns are cheaper than others in that 
their distribution is watched more than others, but you can always 
get certain well-known-brand guns from any discount catalog. 

Senator Proxmire. What proportion of the hunting and fishing 
equipment would you say is moved through discount houses # 

I know this is not determinative, because I can see it can be a fairly 
small percentage, but, because it moves and is known, it can reduce the 
margins of the retailer. 

Mr. Suorr. I think it is more important than that. 

Senator Proxmire. I would like to know the proportion. 

Mr. Suvrr. I would not really know because the thing is that it is 
an increasing percentage and whether it is 10 percent or 15 percent, 
I don’t know, but it isa tremendous thing. 

Senator Proxmire. Would you say it is in the neighborhood of that ? 

Mr. Suvrr. Yes; I would. The trouble with the thing is this, that 
it is the effect that it has on all other retailing because it gives out some 
very bad ideas. 

Now, for example, just as the gentleman in the appliance business 
indicated that it looked like there was a lot of profit in it, well, it looks 
like there is a lot of profit in athletic goods or in fishing tackle when 
they are sold, in effect, by somebody who buys as a jobber and yet he 
sells to the consumer at the price that an ordinary dealer buys it for. 
Well, that is pretty raw. 

You didn’t ask the question I thought you would ask and that is what 
large mail-order house followed the discount catalogs and why did 
they. I will answer it anyhow. 

Senator Proxmire. I asked it at one point and I thought you were 
going to detail it, and then I didn’t want to embarrass you or put you 
in the position 





Mr. Suurr. No; that’s all right. They are not embarrassed by it. 
Tn fact, they felt that they were forced to this. 

Senator Proxmire. Who are you talking about ? 

Mr. Suvtr. Sears and Wards and everybody else, then. Sears first, 
and Wards, and everybody else followed. 

They say that they had to do it to meet the competition of the dis- 
count catalog. They were not interested in the discount house. 
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Basically we are interested but only minor. That competition we 
can fight, ordinary catalog houses, the legitimate ones like Sears 
and Wards. Thatisno problem. 

Basically our people can work that out. That is legitimate. They 
have overhead expenses that are comparable to ours, somewhat : 
least. 

But in this case Sears felt they were being shown up very badly, 
particularly in these fishing tac ‘kle items, and therefore the assumption 
of the customer might be that, since they are higher in those items, 
they were higher in everything in the catalog. 

So they weren’t concerned—well, they were concerned because they 
were losing a lot of tackle sales but they were more concerned because 
they felt that they were losing everything else. 

They even took a little test. I went out to see them, to talk to 
them about it, because, after all, that is what you should do, to find 
out why they are doing it, and they will tell you it is because they are 
not embarrassed; and I don’t blame them. I think they did the only 
thing they could. 

They make a test by putting in a Christmas catalog just a small 
section in which they tried these new prices on tackle and got just 
a surge of orders compared to the previous Christmas catalog where 
they had the same items listed at the normal price. 

Then they wondered if everybody was just ordering those specific 
items and that was all, but they checked the order slips and found 
they were ordering other things, too. “If that is the case,” Sears 
says, “we can’t afford to lose this. We are losing not just tackle 
but everything a guy orders, and if he orders anything from us, he 
orders everything he wants. He is not going to order twice.’ 

As a result, they met the prices, or approximately met them, and 
first in their catalogs and then in their stores. And now Sears and 
Wards and Spiegel’s and everybody else are doing it. This has gone 
on for the second year. 

I have a copy here of a trade paper entitled “Outdoor Equipment 
Merchandising for April 1958,” and the headline says “Sears and 
Wards are still at it. This is the second year.” This has really made 
it rough. 

For example, in this case the list prices were not fictitious. Those 
were the prices at which everybody bought. Let us take an example 
that everybody knows. 

We will take a bait-casting reel and we will take the one that is 
probably as well known as any, the Fluker Supreme. They just 
raised the price—this is a joke—they raised the list price from $35 
to $37. It is listed here as $35 but it just went up to $37.50. Sears 
price, right in their catalog, is $22.77 

Now, we used to sell those reels at $35, I mean, that is what every- 
body sold them at, $35. Now the thing is that, what are they being 
sold for? They are even getting down to $18 and $19 and they have 
a $37.50 list. That is the new list. The old one here is $35. 

You can go on through the rest of them and it is all the same way. 
It looks like somebody just got rich. 

They didn’t. They were buying it through the channels and paying 
everybody’s normal commission. In this case it is somebody buying 
directly from the manvfacturer and eliminating the jobber and re- 

tailer, in effect. 
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Senator Proxmire. You say that often the list prices in these dis- 
count catalogs are less than what the dealer has to pay for them? 

Mr. Suurr. Not the list price, the selling price, because you see the 
thing is that if they don’t feel that they need—some items are sold 
to the jobber at 50 and 10 and the retailer at 40. If this discount 
cataloger doesn’t feel he needs the 10 and 10, he may discount it more 
than 40 for his people, but usually it’s just 40. 

Senator Proxmire. The dealer may be in a position where he has 
to pay $22 or $23 for this $35 reel and it is being sold for $18? 

Mr. Suvurr. Oh, absolutely. That is happening all the time. It 
sounds simply ridiculous to somebody that is not aware of it. 

I will tel! you what the dealers have to do, and this is normal. They 
have had to try to find other items that were more profitable to sell, 
but, as soon as we find another item, something happens to it. 

Senator Proxmire. You feel the three bills introduced by Senator 
Humphrey, S. 3850, S. 3851, and S. 3852, satisfactorily handle the 
situation ? 

Mr. Suurr. Yes; we do, because 

Senator Proxmire. Do you feel they need amendment in any way 
to strengthen them ? 

Mr. Suurr. Fundamentally I think they are all right. You see, 
we do not want and we would never expect to have any large number 
of our items fair-traded. 

We feel that the benefit would be as if certain of these items, these 
spotlight items, which everybody uses as a big cut, if they were fair- 
traded the problem would largely be eliminated. They don’t want to 
deal with cheap merchandise. They only want our best things, the 
things that we like to sell with pride. 

In fact, they always say there are two kinds of fishing tackle, fishing 
tackle and bragging tackle. The bragging tackle they keep in the 
box, and the fishing tackle they fish with. We would like to sell that 
bragging tackle. 

Senator Proxmire. Then you would say that the benefit to the ulti- 
mate consumer is considerably mitigated by the fact that there are 
just certain spectacular sales that are very low, comparatively low, 
but that in other areas there is no real benefit or value in the price to 
the consumer ? 

Mr. Suutr. No. 

Senator Proxmire. And what many people do is look through this 
and find a real bargain and just make the assumption that this must 
be the place to buy, and so they will buy entirely from discounts? 

Mr. Suurr. That is right, and then, also, our stores are showrooms. 
They can come down and spend all the time they like with our dealers 
and salesmen, and after we have done all the work they go out and 
take the number down and order it. 

The next thing—this is even worse—they bring back the reels for 
us to put the line on, because after all they don’t know how to put the 
line on the stuffs and they have got to have it on there or they cannot 
use it, and no discount house knows how either, and the discount 
catalogs can’t do it by mail. 

Some of our dealers, to get around this, have bought equipment that 
will do this mechanically now, put the line on, and make a small charge. 
They have to. 
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Senator Proxmire. Well, thank you very much, Mr. Shutt. It has 
been entertaining as well as very helpful. 

Mr. Jenxe. Mr. Shutt, you speak about these discount houses and 
catalog houses as jobbers, although, as a matter of fact, such purchasers 
do not perform the functions of jobbers. 

Well, then, how do they qualify as jobbers insofar as the manufac- 
turers are concerned ¢ 

Mr. Suutr. Well, they are such big customers, basically, that one 
particular jobber, I understand—and this is by hearsay only—ac- 
counted for over $100,000 of one particular manufacturer’s item. I 
don’t think he sold hardly any of them—only through illegitimate 
channels. I mean, he wasn’t a normal jobber, but $100,000 ordinarily 
you don’t turn down, not a small industry. 

We also checked with some of the manufacturers as to why they 
couldn’t do a better job of screening who they sell to. Well, their 
answer was very simple. They said, “They get our merchandise 
whether we sell it to them or not because some so-called legitimate 
jobber sells it to them for 5 percent brokerage and so they go ahead 
and catalog it and put it in there. 

“Why don’t we just sell it and keep this other guy from getting the 
5 percent?” That is the first excuse. The second excuse is, “If we 
don’t sell them somebody else will, and they will have the other leading 
tackle lines in there, if not ours, so we might as well get it.” ‘Then 
we have another one. 

Now that some of them claim that a third of their business is done 
through these so-called catalog houses and discount houses and they 
would say, “What would I do if I lost a third of my business—I would 
be bankrupt.” Then they would ask, “Have you got an answer to this ? 
We haven’t,” and we would say, “That is your problem.” Right? 

Mr. Jeune. In the sporting-goods industry, how are customers clas- 
sified as to whether they are wholesalers or retailers? Is it on the basis 
of functions performed or whether the goods are for resale? Or is it 
on a quantity basis? 

Mr. Suurr. In many cases quantity is as big a factor as functions, 
if you want to know the truth. I think that is typical in a lot of in- 
dustries, too. The other thing is that these so-called catalog houses, 
and there happens to be a very, very large one in Milwaukee, which is 
probably why Pritzlaf had to get out, [ mean the competition is too 
stiff—how could he compete through his legitimate dealers? 

But the thing is they sell to some of these small gas stations, and 
things like that, who will buy a few to give away to their customers at 
cost and then they point to those when anybody comes around to check 
their records and say, “Look at the retailers I sell to.” 

It is mostly not for resale. It is just for somebody to play with, 
for whom it is a sideline business. 

Mr. Jeune. Have you ever talked to the Federal Trade Commission 
about some of these pricing practices involved? Are they legal or are 
they illegal ? 

Mr. Suutr. No. Personally I am afraid they are legal and as a re- 
sult we are not bothered to discuss it. We are not inclined to come and 
cry. Wetry to work our way out as best we can. 

Senator Proxmire. Thank you very much. 

Mr. Suoutr. Thank you. 


28043—58——-5 
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Senator Proxmire. Mr. Ray Brewster, marketing consultant of New 
York City. 


STATEMENT OF RAY BREWSTER, PRESIDENT, RAY BREWSTER, 
INC., MARKETING CONSULTANTS, NEW YORK, N. Y. 


Mr. Brewster. My name is Ray Brewster of Ray Brewster, Inc. 

Senator Proxmire. I want to say, Mr. Brewster, that I know that 
Senator Humphrey has a very high regard for you. 

Mr. Brewster. Thank you, sir. 

Rather than to undertake to read my presentation here on behalf of 
fair trade, I would rather make some offhand comments and if I were 
to give a name to my subject, I would say probably that millions of 
jobs and billions of dollars and prosperity are at stake with any loss 
of fair trade. 

I have chosen to think more in terms of the economic impact of the 
loss of fair trade on the total economy rather than to speak specifically 
in terms of the retail problem or the manufacturers’ problem. 

I think we could agree that employment means purchasing power 
and prosperity, and that anything that would contribute to employ- 
ment would be contributing to prosperity. 

Now, I mention this because an examination of fair trade reveals it 
fosters higher employment levels and even more so in times of a de- 
pression or a recession. 

If we were to look for a moment at some of the statistical facts con- 
cerned in retailing, we would find that they relate quite specifically to 
our national economy. 

For example, there are in the United States 4.3 million businesses 
of all kinds; almost one-half of these total businesses are retail busi- 
nesses. To be exact, it is 1.9 million. 

That represents in employment the second largest employment clas- 
sification. Manufacturing has 16 million with retailing almost 12 
million. 

We do not hear a great deal in the press about employment in retail- 
ing. Wesort of take it for granted, and yet it does represent the second 
largest classification. And we find as we examine the retail picture in 
America—retailing of all kinds—that about 80 percent of the retailers 
employ only 1 to 10 people and that approximately 50 percent employ 
only 1 to3 people. And that certainly suggests that the retail industry 
is highly sensitive to purchasing fluctuations. 

A man who is operating a 1- or 2-man store, which so many hundreds 
of thousands of them do, cannot survive with wide fluctuations in sales 
volume. 

He has a hard time paying for what assistance he has in the way of 
sales people in the store—if it is a drug store, a pharmacist or a sales 
clerk. 

So the slightest variation there shows up first in the retail business 
and you will find that with the slowing down of sales, unemployment 
begins in that second-largest category. That is particularly true 
whether it be a depression, recession, or normal times, when other 
retailers reasonably adjacent to that man’s marketing area can, through 
pases cutting, arrange to tempt away from a dealer the few customers 

1e has. 
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I do not think that the consuming public realizes that the retailer 
problem in the case of the smaller ones have as little as 5 to 15 or 20 
customers a day. 

In the appliance business, in the suburban areas, in the country areas, 
that is a normal figure: 5 to 15 or 20 a day. Many drugstores and 
hardware stores are on the same basis, or 30 or 40 a day. 

So we cannot suffer any loss in volume without immediately having 
it reflected in employment. 

An example of this was published recently by the Department of 
Commerce showing unemployment gains in December 1957 to January 
1958, just 1 month apart, where they show that the manufacturing 
losses in employment at 45,000 people and retailing at 850,000, almost 
twice the loss. 

Now, that has not been adjusted seasonally, as it has been explained 
to me; but we do see immediately, with a recession in buying, an imme- 
diate reflection in recession in employment in retailing. 

In this depression or recession, retailing unemployment is off about 
20 percent—16 to 20—and in time of real depression we find that 
employment runs off 35, 40, 50, and as high as 60 percent. 

So we are talking about great, huge numbers of people who are 
thrown out of employment. Weare talking about these people who are 
losing income and, therefore, are no longer shoppers, and they are 
adversely affecting the economy of the areas in which they live. 

This is doubly true if you were to examine the employment picture 
in retailing in the city of Detroit and in the steel valleys. 

I think that we can say that fair trade fosters retail efficiency. I 
think we can say that it protects consumers. I think we can say that 
it bars monopoly to a degree, certainly, makes it less possible or 
tempting. 

For an example, the hardware business in the past 10 years, 12 years, 
has declined in net profit from 9.7 to 1.4, and this certainly indicates 
that they had to be more efficient, better operators to stay in business 
with that tremendous loss of profit. 

Now, this loss of profits 1s registered or is general in all types of 
stores, big and small. For example, larger department stores will 
report profits anywhere from 114 to 2 percent. That is not a large 
profit, and it certainly indicates that retailing must have the protection 
against the ruthlessness of other retailers who are trying to live with- 
out profits, who are trying to get all local areas of population to trade 
with them at the expense of these fellows who are small business and 
who cannot withstand that sort of assault. 

I think that you will also find that fair trade does not hold up the 
small retailer who is weak; and that is one of the things that is 
advanced by the people who are against fair trade. 

The small store has learned through their associations and through 
the manufacturer a great deal about retailing and the economics of 
retailing that they never knew. They are doing a better job. 

In drugs and, if I am not mistaken, in hardware, the total count of 
stores in the past 10 or 12 years has not been substantially reduced, but, 
on the other hand, we have an enormous growth in national product, 
ar mesa and purchasing power. And these growths went very 

argely to the larger units, the volume units, such as the supermarkets, 
who, in 19 years, have multiplied the number of stores they operate by 
400 percent and, likewise, have increased their volume by 1,000 percent. 
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This is against the small retailer, who is doing or has enjoyed during 
that time about an increase of 150 percent in the same period of time. 

They would not survive as small, weak retailers if under fair trade 
they did not have some laws and regulations that would enable them 
to operate a retail store without the imposition of these reckless prices 
at cost, below cost, and near cost. 

So, we see evidence that these retailers are not being held up because 
they are weak. ee are strong, but the small retailer or the small- 
business man, regardless of what business he is in, must live on profit, 
and if he doesn’t get profit he hasn’t got employment, he cannot main- 
tain employment, and we find also that fair trades tend to stabilize 
retailing. It stabilizes all business. 

We find that the stability of the retail store under fair trade has 
demonstrated a far better, superior prosperity than has even been 
known in the retail business. There are still those who do not want 
fair trade, but their interests are not served, certainly, while we have 
fair trade here. 

The consumer has benefited very definitely through this fair-trade 
operation. I would say that the consumer can buy what he wants. He 
has a tremendous choice. 

Under fair trade I think an examination might reveal that prices 
were slower to go up and went up in smaller amounts than under 

Senator Proxmire. Mr. Brewster, I don’t want to interruupt you. 
but I have to leave for the floor in just a couple of minutes, and if you 
could summarize your remaining testimony I would appreciate it very 
much. 

Mr. Brewster. Well, I merely say that I believe 

Senator Proxmire. I have some questions I would like to ask you 
before I leave. 

Mr. Brewster. All right. I will conclude. I am at the conclusion. 

More is at stake today than there was in the last depression. There 
are 50 million more people, there are 377 billion more in national prod- 
ucts, one-half of which has to filter through retailing, and in the last 
10 years income is up from 70 billion to now over 300 billion. 

So we find that we have more to worry about, more to protect, and, 
if there ever has been a legacy from our past depressions, it certainly 
has been that we have learned that we must keep small business healthy 
through reasonable, fair legislation, and I think if there is any trend 
for them to go out of business certainly they should be able to do so 
with dignity and with a fair opportunity to stay in business if they are 
efficient enough to doso. 

Senator Proxmire. Fine, thank you very much, and I do appreciate 
your statement. 

Of course, I sympathize very much with your position. However, 
I wanted to clear up a couple of things. 

You point out in your statement, and you reiterated here, that there 
has been a sharp drop in retailing and you cite the months of 
December and January. 

Mr. Brewster. That is right. 

Senator Proxmire. In other words, you point to 850,000 jobs lost 
in January over December. Isn’t it seasonal? Don’t you have this 


every January ? 











ing 


me, 


ude 
ces 


use 
all- 
fit, 
in- 
ize 


has 
pen 
unt 
ive 


rou 


on. 
ere 
od- 


ast 


nd, 
nly 
hy 
nd 
$0 
Are 


ate 
er, 
ere 


of 


ost 
his 


DISCOUNT-HOUSE OPERATIONS 63 


Mr. Brewster. Yes, I said that it was not adjusted, that it was 
seasonal. 

Senator Proxmrre. Isn’t there always an enormous loss in retail 
jobs between December and January ? : 

Mr. Brewster. Yes, there is, but I was not making the point so 
much on the basis of the total employment loss as I was that the 
minute people stop buying, unemployment begins. Now, that is 
perfectly demonstrated. 

Senator Proxmire. What I would like to get at, if I possibly can, 
is the fact that, as I understand it, retail sales have held up remark- 
ably well in the recession so far, that most of the trouble has been 
in the manufacturing segment of the economy. 

Now, if this is true, and it may or may not be true—if this is true, 
it would seem to me that the whole question revolves around whether 
or not you provide more jobs by protecting and preserving small busi- 
ness than if you have the same volume of retail sales going through 
big business outlets. 

Mr. Brewster. Well, big business cannot absorb that number of 
jobs, according to my experience. I have seen these large operators 
who have 20,000 and 30,000 people a week come into their stores who 
have in some cases fewer employees than firms doing a third or a 
quarter or a fifth of their volume. 

I mean it’s a self-service operation. They do not absorb the differ- 
ence in population laws, that is, in employment laws. They do not, 
and they cannot. I think that has been pretty well established. 

Right now most of the retail loss is in automobiles and in hard 
goods. That is in employment. And the general retail sales picture 
is not so bad off. I mean, in some cases they are running 2, 3, 4, or 5 
ahead, so you don’t have large losses there. 

That is why today there is an average of 16 to 20 percent employ- 
ment loss in retailing. That is according to the Department of Com- 
merce figures. 

Senator Proxmire. Fine, thank you very, very much, Mr. Brewster. 

Mr. Brewster. You are very welcome. 

(The prepared statement of Mr. Brewster reads in full as follows :) 


STATEMENT OF RAY BREWSTER, PRESIDENT, RAY BREWSTER, INC., MARKETING 
CONSULTANTS, NEw York, N. Y. 


Qualifications to testify on behalf of fair-trade legislation: (1) National 
dealers sales manager, Canada Dry Gingerale; (2) national sales manager, 
Lentheric, Inc., toilet goods; (3) national sales manager, proprietary products, 
E. R. Squibb & Sons; (4) vice president sales and advertising, Frederic Stearns 
& Co., Division of Sterling Drug Co.; (5) vice president sales and advertising, 
Hickok Manufacturing Co., belts, buckles, jewelry; (6) total volume of clients’ 
volume past 8 years in excess of $6 billion: (7) marketing classification: Drugs, 
soft goods, appliances, grocery, electronics, hardware, toilet goods, garden 
hurseries. 

EXPLANATION OF CHART 


The testimony herein given on behalf of fair trade involves a wide range of 
economic areas. It is suggested that the prime concern behind all legislation 
is its effect upon the total population and total economy. All other involved 
areas would be secondary, even though collectively they would add up to the 
whole. 

For the purpose of visualizing economic area relationships, the attached dia- 
gram is submitted. The testimony should automatically identify itself with 
the various areas. 
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MILLIONS MORE JOBS AT STAKE WITH LOSS OF FAIR TRADE 


Fair trade is one of the strongest props to national employment. Depart- 
ment of Commerce figures demonstrate that retailing is the first and hardest hit 
of all employment classifications, in a depression. In support of this, the Gov- 
ernment published figures for December 1957 and January 1958, which showed 
that the loss of jobs in retailing for that month was twice the loss sustained by 
manufacturing (455,000 job loss manufacturing versus 850,000 job loss retailing, 
figures unadjusted). About one-third of the retail employment loss right now 
is in the auto industry. Twenty percent of our total job loss comes from retail- 
ing in this recession. In a full-fledged depression, we lose about 35 to 45 per- 
cent of our jobs in retailing. Experience invariably shows that fair trade tends 
to stabilize employment in retailing in good times, and even more so in bad 
times. 

This is understandable because most retail businesses are extremely small. 
There is a total of 4,300,000 businesses in the United States, of all kinds. And 
of these, almost one-half (1,900,000) are retail, of which 80 to 85 percent employ 
only 1 to 10 people. This means that most retailers work with exceedingly 
small capital and profits. And this being the case, it’s easy to see that the 
slightest decline in retail sales would force an immediate reduction in retail 
employment. 

Employment, after all, is purchasing power, the primary key to prosperity. 
And for whatever cause, lowered purchasing power always means unemploy- 
ment, spreads to manufacturing, means recession. 

Few people are aware that retailing is the second most important contributor 
to unemployment, nor, that it is our second largest employment classification. 
As of December 1957 the retail employment population was 11,900,000 people, 
while manufacturing, the largest classification, was only 16 million people. 

In view of the economic importance of fair trade, we should recognize that 
right now, there is vastly more at stake, than there was in the depression of 
1929. For example, we have 50 million people more in our economy: and $377 
billion more in national product, a very large part of which is channeled 
through retail. Then too, only 10 years ago, the national income was only 
$70 billion and today, it is more than $300 billion. It is clear, therefore, that 
since we have so much more to lose now, we must be far more alert to the sen- 
sitive factors which can cause economic maladjustment, and act swiftly to make 
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permanent repairs to any adjustable factors in causing unemployment * * * 
thus, preserves the fluency of consumer spending. 

Certainly, if there is a legacy from our past experience with depressions, it 
should be a better understanding of the enormously important economic fune- 
tion of healthy profitable retailing, and its direct relationship to employment 
and prosperity. 

Perhaps we should now see a more urgent need for a more thoughtful regu- 
lation of retailing which would insist on healthy business practies and insure 
a more stable employment environment. We are really dealing, not just with 
retailing, but with a powerful factor which essentially has a stabilizing influ- 
ence on the national economy. 


Predatory price cutting is an immoral economically destructive device 

Price cutting itself is not essentially the basic evil. It is what it does when 
unscrupulously used to unbalance and deflate our economy. Think in terms of 
fraudulently induced unemployment; enormous and needless losses of invest- 
ments in retail business; the fostering of retail monopoly. These evils have been 
surely demonstrated in the past and are being demonstrated now, as a direct 
inheritance of predatory price cutting. 

To keep the record clear, the American system of free enterprise is rightfully 
dedicated to the need of constantly lowering consumer prices of goods through 
greater efficiency in manufacturing and distribution. Fair trade legislation is 
not directed toward increasing consumer prices or even holding them up. Nor, 
is it conceived in any sense, as a prop to keep weak, inefficient retailers in bus- 
iness. Rather it has proved itself to the contrary. It is directed to enforce 
a moral code, which requires that small businesses have a more nearly equal 
opportunity to be competitive. It protects the scrupulous from the unscrupu- 
lous. We already have some laws to protect the small-business man—and small 
business. Similarly, we have laws to prevent big business from getting too 
big—so it can’t overwhelm small business. 

The concern of Government in all thesse issues is both moral and economic. 
The objectives of fair trade, are purely moral and economic. It argues that 
“loss leaders” and predatory price-cutting are unfair and immoral and tend to 
corrupt our system of free enterprise, especially as it affects our $185 billion 
business in retailing, and, the consumer’s purchasing power to spend that $185 
billion. 

Normally, the practice of price cutting begins when consumer purchasing 
power is in some way threatened or through an effort to tempt the consumer 
to buy at other stores through prices at near cost or less than cost. In either 
case, predatory tactics only worsen things and demonstrate uneconomic results. 


Consumer spending is the key to prosperity 

Retailing is big business—represents almost 50 percent of the total numher of 
all business—is the second largest segment of employment population. So, it’s 
important that we keep it vital—prosperous! Consumers willing and capable 
shoppers in retail stores are indisputably the key to present and continuing 
prosperity. 

Again, keep in mind that anything that unnecessarily threatens retail em- 
ployment is dangerously destructive because it directly lowers consumer pur- 
chasing power. In fact, during the last depression, over 300,000 retail busi- 
nesses failed, putting millions of people out of work and losing billions of dol- 
lars in capital, payrolls, and profit. These failures wrought greater national 
disaster directly to consumer purchasing power than any other failure of our 
system. 


Price cutting spreads economic disaster 


Retail-business ventures cannot survive if their profit opportunities can be 
destroyed by other retailers who would sell at cost or below cost and then try 
to recoup on inordinately high profits from the sale of unknown merchandise 
which they invariably try to substitute. Neither the consumer nor the economy 
can benefit from this uncontrolled condition. 

In the hardware business, under fair trade, retailers’ net profit has declined 
because of the increased cost of doing business, in 10 years from approximately 
9.7 to 1.4 percent. This meager profit, typical of all retail businesses, large and 
Small doesn’t tolerate retail inefficiency nor can it withstand profit cutting and 
predatory raids upon its expensively secured patronage, 
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In times of prosperity, there is somewhat less temptation for price cutting 
but, the moral issue on what is known as fair trade remains constant. The 
inveterate price cutter appears to offer utopia for the consumer—but it doesn’t 
always work out that way. These businesses of prey, invariably prove unstable, 
and enfeeble retailing. They can destroy stable business at all levels, including 
the manufacturer. They set up counter-economic-forces which produce adverse 
effects on general employment as well as manufacturing and its trademarked 
products. 

And finally, the marketing service industries, such as wholesaling and adver- 
tising, etc., representing billions of dollars and millions of employed people are 
sucked into this whirlpool of destruction and are forced to markedly lower 
levels of operation profitwise—employmentwise. 

Very recently, a manufacturer in the Middle West invested over $100,000 in 
research on a product which did a remarkable job for growing healthier cattle. 
They further spent a large sum for advertising. The product sales proved es- 
pecially gratifying until some wholesalers and retailers cut the price to cost 
and forced a large percentage of the remaining dealers and wholesalers to 
stop handling the product. 

The price cutters could not make up for the losses sustained by the manu- 
facturer through the loss of his regular accounts—so he just lost large portions 
of his volume. The consumer paid higher profits on substitute merchandise and 
the products substituted were not even reasonably comparable. 

Thus, through lack of ability to enforce fair trade, in certain States, we see 
the manufacturer hurt as well as the wholesaler, retailer, consumer. And the 
advertising agency magazines, newspapers also lost advertising revenue. 

There is a natural trend toward concentration of more sales through fewer 
retailer outlets. This trend is natural and a sound development. It doesn’t de- 
teriorate our system of free enterprise. It still provides all retailers, large and 
small, with a relatively equal opportunity to compete in the market. It’s inter- 
esting now to note, that supermarkets, chains, department stores, and mail 
order stores have had their greatest growth under fair trade practices. But 
the small-business man continued to have his fair opportunity to compete. 

Our economy cannot thrive when some businesses try to operate without profit, 
and especially when such efforts are undertaken at the direct profit expense of 
those businesses which can and do make a profit. 

We can never gain a long-term lease on prosperity which is written in red ink. 


Monopoly is still un-American 


Predatory price cutting is invariably conceived as a step toward monopoly; 
and monopoly, according to our way of life, is evil. Wanton price cutting con- 
signs a monopolistic and destructive power to a few at the expense of many. 
Monopoly always leads to the usurpation of small business, and for that reason 
our Government takes strong steps to prevent it. 

Some years back, the late Senator Borah said before Congress, “Those who are 
speaking for small business are seeking just laws, humane laws, laws which 
recognize the dictates of justice. If it is true that small business is making its 
last struggle for existence, it should be permitted to do so under fair laws. We 
thus strengthen capitalism, and help to meet the threat of communism.” Mr. 
Justice Brandeis said on the same subject, “Americans should be under no illu- 
sion as to the value or effect of predatory price cutting. It has been the most 
potent weapon of monopoly * * * thoughtless or weak, the consumer yields to 
the temptation of trifling immediate gains, selling his birthright for a mess of 
potage—thus becoming an instrument of monopoly itself.” Another great Amer- 
ican, the late Chief Justice Oliver Wendell Holmes said, “I cannot believe that 
in the long run the public will profit by the United States Supreme Court permit- 
ting predatory forces to cut reasonable prices for ulterior purposes of their own.” 

So, it may be said, in support of fair trade, that it prohibits the opportunity 
for retail monopoly. It prevents unscrupulous retailers from forcing other re- 
tailers from surrendering fair legitimate profits with the alternative of going 
out of business. And, finally, it tends to effectively maintain retail employment. 


We need fair trade 


The consumer is always entitled to the lowest possible price on merchandise 
* * * and more urgently so in times of recession. But on the other hand, it is 
unthinkable that a retailer should be required to wreck his chance to make a 
legitimate profit in order to remain competitive. The largest retailers need fair 
profits no less than small retailers. 
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The price of price cutting is not, unfortunately, measured in terms of reliable 
consumer benefits—it is measured in terms of lower employment levels and re- 
duced consumer purchasing power. 

Take, for example, the present situation in Detroit where unemployment is 
high. Some retailers are offering branded electric blankets regularly priced up 
to $34.95 for $9.98; branded $10 clocks at $3.88; $1.35 size aspirin compounds 
for 99 cents; 44-cent Vick’s Vaporub for 29 cents; etc. In most stores, where 
this merchandise was advertised, they pushed other higher profit unknown 
merchandise when people went into the store. 

The stores who couldn’t meet these loss-leader prices just lost customers, 
dollar volume, and were forced to take people off their payroll. Thus, in Detroit 
unemployment was accelerated, purchasing power lowered, and the retail trade 
suffered additional capital and profit losses. 

Fair trade needs enlightened help. To give all of us the kind of economic 
stability we need is going to take an act of Congress. That’s a big job. And 
understanding the true economic virtues of fair trade is step No. 1. 

Everything that is really important takes time and effort. But people must 
first see what is important before they will take action. And, thus, when the 
time for action comes, we must get together in our thinking and act together— 
united. To these ends, we can all pledge our time and services * * * knowing 
that in doing so we faithfully serve our common interest. 

Senator Proxmire. The hearings will recess until 2:30 p.m. We 
expect Senator Humphrey this afternoon; however, whether he can 
be here during the entire period this afternoon is a question. I ex- 
pect he will be. 

I want to thank those people who appeared and those people who 
were present this morning, expecting to appear and were not able to. 
We are looking forward to hearing from you people this afternoon. 

(Whereupon, at 12 noon, the committee recessed to reconvene at 
2:30 p. m., the same day.) 


AFTERNOON SESSION 


Senator Proxmire. The subcommittee will reconvene to hear Mr. 
John Dressler, representing the New Jersey Gasoline Retailers 
Association. 

Mr. Dressler, you may just proceed as you wish. 


STATEMENT OF JOHN DRESSLER, EXECUTIVE SECRETARY, NEW 
JERSEY GASOLINE RETAILERS ASSOCIATION & ALLIED TRADES, 
INC., MARLBORO, N. J. 


Mr. Dresster. Mr. Chairman, my name is John Dressler. I am 
executive secretary of the New Jersey Gasoline Retailers Association, 
a position I have held for 21 years. And in those 21 years I have been 
able to study the evils of retail marketing and also the good points. 

I would like to say at the outset that committees such as yours, 
Senator, are the only hope the little retailer in this country has. 
Without the benefit of committees such as this, the little retailer or 
the small-business man will pass out of the economic picture, not 
because he cannot serve efficiently, but because he does not possess the 
power and wealth that many price cutters have and use in order to 
destroy, and, then when they destroy the little man, and secure some 
form of monopoly, extract exorbitant prices from the public. 

My good friend, Senator Humphrey, is not here, and I would like 
to take a few minutes to pay tribute to that wonderful man and to 
give evidence to this committee of what can be done in a tangible 
way for small-business men. 
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Frequently, we are condemned as going around with our hat out, 
looking for the millennium, looking for some cure-all. And that is 
not true. ; 4 

Just 214 years ago the State of New Jersey was in a chaotic price 
war. The retailer hated his wholesaler and his supplier, the major 
oil company. Suppliers hated each other. We waged a price war 
that lasted sometimes for weeks on end. Highly competent busi- 
nessmen were forced out of business. There were many who said 
that that was the normal play of economics. But I was at the scene, 
and I can assure you that was not the normal play. That was jungle 
warfare. It was 17th century economics being practiced in the 20th 
century, and it could not work. 

Senator Humphrey came to the State of New Jersey and conducted 
an investigation to determine, if he could, the causes of price wars, 
and a possible cure that might be brought about. 

It seems odd, appearing before you today, that the price of gaso- 
line in New Jersey has dropped a cent a gallon, because in each ap- 
pearance before this committee the price of gasoline has dropped in 
the past. I don’t know whether that is just a coincidence or whether 
I ought to appear before this committee more frequently. 

I know that it was the work of Senator Humphrey that brought 
some sense to the market in the State of New Jersey nak the use 
of fair trade, which Senator Humphrey had recommended as one of 
the possible cures to the chaotic condition we had. And when fair 
trading was first attempted, there were those critics who said, “This is 
a method by which the public will be taken for a ride. Fair trade 
is an artificial instrument.” And I am proud to say here today that 
while fair trade ended jungle warfare in gasoline retailing in the 
State of New Jersey, it did not freeze the economy, nor did it milk 
the public. Because, as a matter of fact, the price of gasoline today 
in the State of New Jersey is 2 cents lower than it was at the time fair 
trade was put in. 

Now, that may sound contradictory, but you must understand some- 
thing about competition at our level to understand why fair trade is 
actually in the public interest. At least in the sale of gasoline—and, 
I am inclined to believe, in the sale of many other commodities. 

Under the disorderly form of marketing we had—a major supplier 
had no way of knowing whether an operator was competent or not 
competent. Because of the shifting prices, changing pressure scenes, 
our suppliers many times gave subsidies to one dealer and not to the 
other. And, as a result, we built up a very unfortunate economic 
picture in the State of New Jersey. In 1 area, dealers would pay as 
much as 3 cents per gallon more for the gas that they were selling to 
the public than in other areas, and sometimes nothing but an imagi- 
nary line divided the 2 areas. 

Under fair-trading, the supplier takes on the job of setting a min- 
imum price that provides a reasonable margin, not an exorbitant 
one—in fact, in the eyes of some dealers, not suflicient. But it is a 
margin on which the good, sound operator can expand his usefulness 
to the public, rather than face a day-to-day pricing system which 
frequently left him without any take-home pay. He is now in the 
position where he can expand his business, he can go to the bank with 
his set of books, he can show what he made in the past year and what 
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he might make for the coming year. And banks are notorious for 
their insistence that you be able to pay back loans. And I know first- 
hand that my dealer in the State of New Jersey, my competent dealer, 
is now expanding i in the services he renders, he is becoming more useful 
to the community, he is protecting the motorist and the motorist’s 
second biggest investment by becoming a more competent and more 
useful merchant. 

IT am a little sorry, in a way, that Senator Humphrey is not here, 
because I can tell you, as the executive secretary of our trade associa- 
tion, he has earned the undying gratitude of our men, for, if it was 
not for his interest, for his conscientious effort to find the causes, for 
the fine way in which he conducted the investigation and won the 
admiration of the suppliers—that is the major oil companies and the 
dealer—I don’t believe we would have had an answer. 

I know Senator Humphrey would be amazed to hear me pay tribute 
to our suppliers. I have been appearing before House committees 
for 6 years in the State legislature and on the Federal level, and I 
have fought the suppliers in and out of halls, erying for fairplay to 
my dealers. And it seemed as though we could go nowhere with that 
ery. After a little over 2 years of fair-trade operation, I can only 
cite the recent incident in this 1-cent drop in the price of gasoline, 
where the dealer lost none of his margin at all. It happens to be a 
competitive pressure at the wholesale level. Prior to fair trade, that 
competitive pressure broke out at the retail level first. Dealer margins 
would sometimes go down to as low as a cent a gallon. And then the 
companies would come in with subsidies for one, not for the other, 
and the dealer would sometimes go for months with an average of 
214, 2, 3 cents a gallon on profit. And, of course, that is not an ex- 
istence level. 

In the last two moves, market moves, made in the State of New 
Jersey, in which the price of gasoline has dropped 2 cents—1 cent in 

each move—the gasoline ret: ailer lost none of his margin atall. And 

I don’t think I would be fair if I didn’t say to this committee that 
under the operation of fair trade, our suppliers are winning the 
respect of the gasoline retailer in the State of New Jersey. And I 
know that that is not true throughout the rest of the Nation. 

I am a guest speaker tomorrow with Senator Kefauver at the 
Richmond association, where they are trying to find an answer to 
the price war now going on in Virginia. And I can only say this, at 
this time, that fair trading has worked so well in the ‘State, it has 
permitted the slow loss of dealers in the business, which has to be. 
The margin can never be set so high that all dealers exist, because 
that would be artificial and featherbedding. The rate of turnover is 
still fairly high. And I say honestly that one of the reasons for it is 
that the dealer coming into the business is frequently not equipped 
to take part in ret: ailing. I don’t believe that the turnover in dealer 
operation in New Jersey today is due to low margins. And I have 
to add, because I am paid out of dues, that we still would like to see 
a little higher margin. That is necessary to say—it is like a labor 
leader saying things are fine but we need a raise. I think our margin 
could be slightly higher. I think the majors feel they ought to get a 
little higher tank-wagon price, and I am sure the motorist would like 
to have lower prices. 
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But I think fair trade allows a reconciliation among the 3 points, the 
3 viewpoints, that brings about an orderly form of competitive 
marketing. 

I would like at this time to touch on the discount house and its effect 
on us, and in discussing that, again I must touch on fair trade, because 
I think fair trade is a real weapon by which the sound owner of a 
trade-mark builds up a relationship to the consumer that protects that 
trade-mark. 

In the last winter, the discount houses in New Jersey did quite a job 
on permanent antifreeze. 

enator Proxmire. On what, sir / 

Mr. Dresster. They did quite a job on permanent antifreeze— 
Zerex, and Prestone, to name two of probably a long string of honor- 
able producers of good antifreeze. And I single that out as an ex- 
ample of why I think discount houses are injurious to the public. 

While Zerex and Prestone and several other products are wonderful 
permanent antifreezes, if installed in a system not properly serviced, 
the antifreeze will find even a pinpoint leak and separate from the 
water and some cold morning you have got a frozen block. 

Now, a motorist doesn’t blame the discount house. The motorist 
will blame Prestone or Zerex. We know. We have heard them 
complain. 

The sold those products below the price that the dealer himself 
pays for it. Both companies were fair-traded. Both companies at- 
tempted to get protection under the fair-trade law. But it is a de- 
mand product that lasts only about 3 months, and the discount house 
could go in, have a wild time on the fair-traded commodity, destroy 
the values of permanent antifreeze before the owners of the trade- 
marked articles could go to court and get proper protection. 

I know there are many motorists in the State of New Jersey today 
condemning permanent antifreeze who, if they knew the facts in the 
case, would blame the people that sold it to them, rather than the 
product. 

In my opinion, as a retailer, discount houses attempt to destroy 
everything that is good. They attempt to create the illusion that 
they have bargains, they look for something with a high suggested 
price, and a suggested price is only a target price. I don’t care too 
much for that type pricing system myself. But we know that that 
is a target price, and the average retailer, from the forces of competi- 
tion, when it is not fair-traded, does not sell at that price. But the 
discount house quotes its discount from this artificial, suggested list 
price, creating the illusion that there are tremendous savings. But 
they render no service, they don’t protect the trade-mark owner's 
name. Most of the time they don’t display—they have no advisory 
service, they are not equipped to tell what the machine will do under 
proper conditions, or the material would do under proper conditions. 

And it is my opinion that the discount house, as it presently carries 
on business, is very injurious to the legitimate retailer of this Nation. 

I would like to close in aying tribute, Senator Proxmire, to you and 
the Senators here in Washington, D. C., and to the House, for the 
hope you hold out to us, for the belief that, as you go into the differ- 
ent levels of marketing, just as there will be evils in the growth of 
any other part of our country, you will evolve sets of rules and laws 
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permitting the legitimate and_ honest and efficient to survive, and 
separating the illegitim: ite, so that they will pass out, rather than the 
efficient ones. 

It is a pleasure to appear before you, and to be able to express our 
thinking on subjects such as this, and to know that you will look for 
answers to the problems. I thank you. 

Senator Proxmire. I want to thank you very much, Mr. Dressler, 
I think your testimony is interesting for a number ‘of reasons. I 
know that Senator Humphrey will be sorry that he missed this and 
be deeply flattered and pleased at the wonderful statement you made 
about him and the grand job that I am sure he did, not only for 
the dealers, the gasoline dealers in New Jersey, but for all the people 
in New Jersey, who, on the basis of your testimony, are far better 
off with a much more stable and orderly market than they had before. 

Now, I would like also to say that I think you made a discrimi- 
nation there that was very inter esting. It is ‘the first time I have 
noticed it in these hearings, and that is that this is not a matter of 
efficiency that eliminates the small-business man. He is not eliminated 
because he is inefficient as much as because he lacks the capital, the 
power—as you put it—the power and wealth his competitors have 
so he is unable to sustain a period of price war. And you said that 
the price war forced competent businessmen out of business, and I 
presume permitted less competent, in some case, but better- “heeled, 
yetter-financed buinessmen to remain in business. 

Mr. Dresster. That is right, Senator. 

Senator Proxmire. And do you say that, under this basis, a more 
orderly system, which fair trade permits, can, in your judgment, 
provide for a survival of the most efficient in the long run, and will 
persuade the less efficient people to drop out of business; is that 
right ? 

“Mr. Dresstrr. Yes. It would probably be more understandable— 
it may sound contradictory when you are not familiar with the work. 
But there are many times when an incompetent dealer in our particu- 
lar line—and I guess it would be in others, too—feels that his failure 
to succeed is not because he doesn’t have ability, doesn’t have the 
ability to run the business. He is inclined to blame his competitor, 
and he is ready to enter into a price-cutting orgy. I have dealers 

say to me, “Well, I am going out anyway, so T will take this chance.” 
Sometimes he has a supplier who will subsidize him a little bit. But 
whatever it might be, he takes one last fling. He is failing anyway. 
And in that last fling, he drags everybody “else down with him. 

Senator Proxmire. It just happens that he has enough capital— 
it may be that everybody else is dragged down and shoved out, and 
he may survive if he has more dollars than sense, and put himself 
into a position where the competition might permit him to shove 
prices up unrealistically high or unfairly high? 

Mr. Dresster. Yes. You see, if he has money to expand, and he 
is a competent operator, he will expand his usefulness. He will put 
in tune-up work, he will increase the sale of his tires. But if he is in 
a price war on his major earning product, which is gasoline, there is 
a destructive price war, banks won’t loan him anything. You can’t 
even get trade-acceptance notes in a period like that. So that, in 
effect, his main commodity has lostt he profit, he has lost his borrow- 
ing capacity, and he is not able to serve as efficiently as he could. 
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The price cutter, as a general rule, is not interested in expanding. 
He has no knowledge of expanding. He wants to have a service 
station and sit down and get rich quick. He has heard somewhere 
that all oil men get rich, but that is not our end of the oil. It is the 
other end of the oil that gets rich. 

Now, in the retailing of gasoline, probably more so than other 
kinds of retailing, a man only needs to survive 1 month, and he can 
drive a whole market into a price war, because the immediate increase 
in volume starts to destroy his next door competitor. There is no 
test of time needed to bring about the destruction. 

Senator Proxmire. Well, let me ask you this: You pointed out how 
the price of gasoline is 2 cents lower in New Jersey than it was before 
the fair trade went into effect. Is that correct ? 

Mr. Dresser. Yes, sir. 

Senator Proxmire. Well, is this because the price that the whole- 
saler charges is 2 cents less and the margin is the same, or is it partly 
because the margin has been reduced ? 

Mr. Dresster. No; I think that what happens is a little bit like 
military warfare when the other fellow steals. Well, when Germany 
would steal Alsace Lorraine, France would try to steal it back. And 
then you don’t stop stealing back; you try to take a little more. 
Under the pressure of price war, when the momentary peace treaties 
were cel. or momentary peace was established, everybody rushed 
in to get a big hunk, hoping to get enough to survive the next war. 
So that the New Jersey market fluctuated with a low of 13.9 to a high 
of 29.9. There was that 

Senator Proxmire. Will you explain those figures ? 

Mr. Dresser. I am quoting regular gas. We usually use regular 
gasoline as our barometer. And our market would fluctuate from 
13.9 cents per gallon to as high as 29.9 cents per gallon. 

In other words, when it looked as though the situation might take 
an increase, our suppliers, I frankly felt, could never afford to market 
at that price. And they would try to recapture, not what they needed 
alone, but what they lost in this previous price war. And, of course, 
when they reached for something extra, the dealer would also reach 
for it, on the same basis, to try and recover scone of what we lost. 
And then you would topple into another price war. And your market 
kept fluctuating that way. 

Now, in the 2 years’ time our market has had, I think it has been, 
6 price changes. There were 2 up and 4 down. But never more than 
1 cent. And under price war, it was nothing to see a change of this 
6 and 7 cents per gallon. 

So we have had orderly competition—well, I frankly feel that the 
suppliers now are able to have a dealer take a full load of gasoline, 
which is economical—and he could not do that during the price war— 
there are no more split loads. If the dealer now cannot buy a full 
load of gasoline, the supplier has every right to feel he is not a com- 
petent merchant. But under price-war conditions, even the compe- 
tent merchant looked incompetent. And so the cost of marketing was 
higher under price-war conditions. 

If a company has, like some have in our State, as many as five branch 
offices, branch delivery points, and they set up an area to handle a 
million gallons of gasoline a day, and the adjacent area a half million 
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gallons, the adjacent area goes into a price war, it starts to go over a 
million gallons a day. There is a personnel shift. One plant is idle, 
the other plant is working overtime. 

I think all of those thing were cost factors that actually made mar- 
keting of gasoline higher in New Jersey under price-war conditions. 

Senator “PRoxMIre. Now, when you mentioned the discount houses, 
do they sell antifreeze below the cost—that is the cost that it would 
be to the dealers ? 

Mr. Dresster. If I can recall the price right, they were selling 
Prestone and Zerex, which a the two best know n, for $1. 79 
a gallon, and my dealers p: rid $2.19 a gallon. 

Senator Proxmire. $1.09? 

Mr. Dresster. $1.79, if I can recall the figures, and my dealers were 
paying $2.19 with a 10-cent rebate for volume, which brought it to 
about $2.09. So they were ranging from 10 to 20 cents a gallon cheaper 
in their price to the public than my dealer could buy it from the 
wholesaler. 

Senator Proxmrire. How do gasoline prices in New Jersey now 
compare with similar prices in other States on the east coast ? 

Mr. Dresster. Well, we are an average of 4 cents a gallon under 
the New York City market. We are about 3 cents 

Senator Proxmire. How do you explain that? Are they fair- 
traded ¢ 

Mr. Dressrer. No; they are not fair traded in New York City. I 
would be reluct s to condemn the New York dealer. I would much 

rather say that fair trade is obviously working good for the dealer 
in New Jersey and for the motorist. 

Senator Proxmire. There is a fine example, at least, of where fair 
trade cannot be blamed with increasing prices above ‘what they are 
under similar circumstances, whatever the agreements may be or the 
situation may be. 

Mr. Dresster. Well, in Pennsylvania, along the Philadelphia line, 
Philadelphia and eastern, they are 2 cents a gallon above the New 
Jersey price, and Delaware, which hits our other border, is about a 
cent above the Jersey price. This is all around us. These are the 
States. In other words, we touch Delaware; we run a long line along 
Pennsylvania; we touch New York City; and we run a long line 
along Rockl: and C ounty. And, when you pass over the Jersey line, 
you will pay a minimum of 1 cent more than the Jersey price, and, in 
some cases, like New York City, you will pay as much as 4 cents. 

Senator Proxmire. Does the State tax have anything to do with 
that ? 

Mr. Dresster. No. We are even with Pennsylvania and 1 cent 
above New York—or we are even with New York and 1 cent above 
Pennsylvania—lI am not too sure which it is. But we have no tax 
advantage today. 

Senator Proxmire. Well, perhaps that answers my other question, 
which is: What is the operating margin of dealers in New Jersey, and 
how does that operating margin compare with the margin in other 
States ? 

Mr. Dresster. Our operating margin is 4.7 per gallon. It is lower 
than the adjacent areas, with “the exception of Philadelphia, where 
they are on the same margin as New Jersey, even though the price 
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is higher. New York City, for instance, has about a 2-cent higher 
margin than we have. Now, that could be attributable—part of it, 
at least—to the higher real-estate costs over there. 

Senator Proxmire. I do not mean to impugn your testimony in any 
way, because I know that you are a man of complete honesty and re- 
liability. I just want to ask you at this point, though: Would the 
New York dealers and the Pennsylvania dealers, the Delaware dealers, 
and so on, agree with this? Is this an agreed-on situation, or some- 
thing that is subject to difference of opinion among the various States ? 

Mr. Dresster. When you say “agreed,” you mean do they like the 
Jersey price where it is? 

Senator Proxmire. No. Would they agree on the facts as you give 
them to me? Would they agree the margin is correct, that the price 
differential is the same? This is not subject to disagreement ? 

Mr. Dresster. No; it is not, because New York City has a good 
association, and the Rockland County boys work pretty close with us. 
So, there would be no dispute on this. 

seas Proxmire. Now, Mr. Jehle has a question he would like to 
ask. 

Mr. Junie. Mr. Dressler, it is my understanding that in the New 
Jersey market you have certain so-called branded dealers, branded 
with the major oil companies. You also have the so-called unbranded 
or private operators. 

Mr. Dresster. That is right. 

Mr. Jentz. Do you know at this time how that market is divided 
up between the branded and unbranded ? 

Mr. Dresster. Unbranded would represent approximately 15 per- 
cent of the market. Branded would represent about 85 percent. But 
branded itself must be divided into segments, because of the strength 
of some marketers and the weakness of others. About 50 percent of 
the market is sold by 4 major oil companies, and then the balance is 
divided among the other 8 major oil companies. 

Mr. Jenxe. So, there are 12 major oil companies doing business in 
New Jersey. Are they all fair traded at this time? 

Mr. Dresster. They are all fair traded. 

Mr. Jente. But none of the private brand or unbranded operators 
are fair traded, are they ? 

Mr. Dresser. They can’t fair trade. 

Mr. Jeuix. Generally, is there a price differential between branded 
and unbranded gas in New Jersey? 

Mr. Dresster. Usually, for the best ability it would be about 2 cents 
a gallon. 

Mr. Jeune. About 2 cents a gallon. And that gasoline sold by the 
unbranded is not fair traded. It is sold 2 cents below, roughly—the 
prevailing sales are priced 2 cents below that charged by the major 
oil companies ? 

Mr. Dressier. Well, at the present time, it is about 3 cents below. 
That is partly the reason for the adjustment downward. 

Mr. Jentx. And is there rather vigorous competition between 
branded and the unbranded dealers in the State of New Jersey ? 

Mr. Dresster. Oh, yes. In the past 2 months, 1 of the unbranded 
suppliers went from about a tenth of 1 percent of the market to almost 
1 percent. In other words, he went to 1,600,000 gallons in 60 days’ 
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time. And that was caused mainly by a 4-cent differential. That is 
why this recent drop took place. 

Mr. Jeute. In other words, the major oil companies were dropping 
their fair-trade — in order to meet the competition of the un- 
branded gasoline being sold in the market. 

Mr. Dressuer. That is right. 

Mr. Jenix. And if the major oil companies, or if these fair-trade 
prices are not fully responsive and sensitive to the price change of the 
unbranded dealers, then there is a likelihood that the majors will lose 
their share of the business in New Jersey. 

Mr. Dresster. There is no question at all about it, that they must 
follow the competition, and have been following the competition of the 
unbranded dealer. We have to follow it. 

Mr. Jeute. We were also talking earlier, Mr. Dressler, about price 
wars that sometimes break out among dealers. I think your memory 
of that New Jersey gasoline price war is still pretty keen. You remem- 
ber the testimony that was given to the committee up in Newark. Do 
you remember the testimony of Rene Vialle that he set aside a bankroll 
of $5,000 in order to fight a price war with another station down the 
street, that he was going to use that money until it was exhausted ? 
As you recall, he told us that, after about 2 months, his $5,000 had gone 
down the drain, he had cut prices almost every day, and, finally, the 
$5,000 was dissipated, and he found himself out of business, as well 
as a number of his colleagues in that area. 

He also pointed out that he was fighting, he discovered, with a 
major oil company, through one of its branded distributors. And, so, 
there was a question of the domination. Here was a dealer trying to 
compete, price wise, with a major oil company. He gave away his dol- 
lars as long as he could, found himself out of business, along with 
many other dealers, and the branded distributor stayed in business. 
In fact, I think you had pretty much the same experience yourself 
with a station you have. 

Mr. Dresster. That is right. We lost some $35,000 in 2 years’ time. 
We sold—it was a stock arrangement. We had a little over 200 mem- 
bers who were stockholders, and we settled for 70 cents on the dollar 
to sell out, because of the pressure of that market. And we were, at 
least, one of the high-volume stations. 

Now, a fellow in town would be much worse off, because he would 
get neither profits nor volume. He could not get any volume in town. 
On the highway there is a volume possibility. But we sold gasoline 
for 3 months at two-tenths-of-a-cent margin, and it is two-tenths of 
a cent per gallon out of which we were able to pay labor and operat- 
ing costs and everything else, and it just could not be. 

But when hatred comes into the picture, you do not have competi- 
tion. You have just plain ordinary hatred. And a man will go out 
and do anything to get even with the fellow down the block who, he 
thinks, is responsible for the price war. 

Senator Proxmtre. Well, I thank you for very useful testimony. 
And I would like to see if I can summarize by saying you conclude 
that the fair trade experience in New Jersey would indicate that you 
can provide for an orderly marketing situation, provide for full and 
complete unfettered competition to the advertising, service, location 
business, all these other nonprice bases of competition, and provide 


28043—58——6 














76 DISCOUNT-HOUSE OPERATIONS 


for a considerable degree of price competition which takes place be- 
tween the various brands but, at the same time, provides an adequate 
margin, so that the small-business men who are the dealers can sur- 
vive. Is that a fair summary ? 

Mr. Dresster. That is a good summation, Senator. 

Senator Proxmire. Fine. Thank you very much. I think the Sen- 
ators who have a chance to review this—I am sure the committee 
will—will be ahead a great deal by it. And I will be delighted to give 
Senator Humphrey your warm regards. 

Mr. Dresster. I am sorry I missed him. I may hang around a lit- 
tle while. 

Senator Proxmire. He may come in later. 

Mr. Dresster. Senator Humphrey means an awful lot to us. And, 
at least in the State of New Jersey, we are always happy to see the 
Senator around. We feel we have got a champion. The odd part 
here—and I think I should make that emphatic—is that he has served 
the interest of everybody—the motorists, the relationship between the 
supplier and the dealer. I don’t think Phil Jehlee ever thought he 
would hear me speak kind words about the major oil companies. But 
I want to give them that credit. In the State of New Jersey we could 
ask for nothing further. 

So he seems to have accomplished the almost impossible job. And 
I think this committee will do somewhat along that same line. Thank 
you. 

Senator Proxmire. Thank you. And, of course, we love Senator 
Humphrey in Wisconsin, too. 

Mr. Dresster. I am going to write up to Adrian Brown who is 
president of your gasoline retailers in Wisconsin, and to Lew Taber, 
who is in the Milwaukee area, and tell them the wonderful reception 
I got here from 2 Senators from 1 State. Thank you. 

Senator Proxmire. Is Mr. D. L. MacCuaig, manager, housewares 
and radio receiver division, General Electric Co., here? 

We are very happy to have you here. General Electric, of course, 
has been a great leader in fair trade. 


STATEMENT OF D. L. MacCUAIG, MANAGER OF DISTRIBUTION 
PLANNING, HOUSEWARES AND RADIO RECEIVER DIVISION, 
GENERAL ELECTRIC CO., BRIDGEPORT, CONN.; ACCOMPANIED BY 
WINSTON H. PICKETT, COUNSEL 


Mr. MacCvata. Thank you. 

Before I begin, I would like to introduce Mr. Winston H. Pickett, 
who is counsel for the housewares and radio receiver division of Gen- 
eral Electric. Mr. Pickett was directly responsible for the adminis- 
tration of our fair trade enforcement program during the years in 
which we operated under fair trade. So he is much more familiar 
with any questions dealing with the enforcement portion of our fair- 
trade program than I would be. 

Senator Proxmire. Mr. Pickett, welcome. We are very happy to 
have you here. 

Mr. Picxerr. Thank you, sir. 

Senator Proxmire. You may proceed. 
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Mr. MacCuate. Mr. Chairman, my name is D. L. MacCuaig, and I 
am manager, distribution planning of the housewares and radio re- 
ceiver division of the General Electric Co. This division, with head- 
quarters in Bridgeport, Conn., consists of 5 separate operating depart- 
ments with 9 manufacturing plants variously located in the States 
of California, Connecticut, Massachusetts, New York, North Carolina, 
Ohio, and Pennsylvania. These product departments are responsible 
for the manufacture and sale of a variety of electric housewares items, 
including electric blankets, fans, heating pads, heaters, vaporizers, 
electric cloc ‘ks, portable on vacuum cleaners and floor polish- 
ers, as well as radio receivers 

In marketing these various products, there are many common dis- 
tribution problems, as well as ones that are special for a particular 
product line. As manager, distribution planning for the division, it 
ismy responsibility to integrate the distribution policies and programs 
of the five product departments, to evaluate the various channels of 
distribution utilized by them, and to keep management informed as to 
current developments and trends in distribution as related to all of 
their product lines. 

Both organizationally and geographically the housewares and radio 
receiver division and its opel rating components are separate and 
distinct from other divisions or product departments of General Elec- 
tric Co. which are engaged in the manufacture and sale of a wide 
variety of different consumer items. Responsibility for these products 
is vested in other components of the company which have separate 
production facilities, different plants, and management personnel, 
and different distribution problems. Accordingly, it must be clearly 
understood at the outset my remarks are confined solely to the house- 
wares and radio receiver division products and are made in the light 
of their problems alone. 

When initially invited to appear before this committee, it was re- 
quested we comment upon the impact of discount houses and discount 
selling upon the small dealers engaged in the sale of the products of 
this division. I understand this subject matter is still of current 
interest, though perhaps now part of a broader inquiry, to consider 

various “ways to protect small-business men from anticompetitive 
pricing practices such as loss-leader sales,” as Senator Humphrey ex- 
pressed on May 19.? 

Before discussing the general problem of discount selling, however, 
it may be helpful to review briefly some of the basic characteristics 
of the electric housewares industry and the brand-name marketing 
system used by this division in the mass distribution of its products. 

In the industry in which we compete, there are many producers 
engaged in the manufacture of a wide variety of similar items. With 
no one manufacturer preeminent in all product lines, competition has 
been severe, and the field has been wide open to all comers. There 
are companies with heavy capital investments in full production fa- 
cilities and there are other companies with operations limited largely 
to assembly of components purchased from outside sources. In all 

cases, however, the more successful companies have depended upon 
the mass production of merchandise suitable for mass marketing 


*Statement by Senator Hubert H. Humphrey, Congressional Record, May 19, 1958, p. 
1. 
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through many thousands of small, independent merchants, as well 
as their larger competitors. 

As an indication of the highly competitive nature of the various 
businesses in the electric housewares industry, a recent summary dis- 
closed there were some 40 manufacturers making the same type of 
radios that our division produces. Much the same picture is true in 
other lines, which range from fans with 90 manufacturers, to vapor- 
izers with 12. 

A further characteristic of the electric housewares industry is the 
phenomenal number of units sold and the aggregate value of these 
products, which range in price from a few dollars to over $100. Last 
year, for example, according to the best information available to us, 
there were over 100 million units sold, including about 10 million ra- 
dios, in some 20 different product categories. Furthermore, the retail 
value of these industry sales reached an estimated total of more than 
$21% billion. As these figures indicate, this is a big industry and in- 
volves mass distribution on a gigantic scale, for, almost without ex- 
ception, each of these units had to be individually packed, shipped 
and handled by distributors and dealers before being sold to the ulti- 
mate consumers. 

Senator Proxmire. If you prefer, I will withhold any questions 
until you have completed, but 1t might be helpful at this point if you 
could put into the record what percentage of the market General 
Electric had. You point out there are 40 manufacturers making the 
same type of radios your division produces. Would you have those 
figures available? 

Mr. MacCvaie. I will be glad to answer the question now. Actu- 
ally, in this industry figures as to total sales, or the share of any 
particular company, are not readily available. And we feel that 
there are really no precise or accurate figures. 

Now, on the basis, though, of the figures I have used here—and 
this is a very broad figure including many different products—I would 
say that our share is less than 10 percent. 

Senator Proxmire. Less than 10 percent. Do you think that that 
10 percent constitutes a sufficient amount to provide price leadership ? 
In other words, when you fix your price, is there a tendency for other 
manufacturers to follow ? 

Mr. MacCuate. No; not at all, sir; definitely not. 

Senator Proxmme. You think that there is no factor sufficiently 
large enough. You are, I presume, the largest in this field. 

Mr. MacCvuaie. No, I don’t believe so. This industry is made up 
of hundreds of different manufacturers, Senator. 

Senator Proxmire. I should say the largest single manufacturer. 

Mr. MacCvatie. That could be—you are not talking about 

Senator Proxmike. I am talking about radio. 

Mr. MacCuatia. Housewares and radio receiver division. 

Senator Proxmire. I am talking about radios particularly. 

Mr. MacCuaie. No; I don’t ee that is nght, Senator. 





Senator Proxmire. Well, Philco, for example, might have more 
than 10 percent ? 

Mr. MacCuaie. Well, Senator, as I meant to explain when I used 
the figure of less than 10 percent of our industry, I was talking about 
the housewares and radio industry. Now, in addition to radio, that 
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would include all of the products in which we are engaged, plus 
many, many other different categories of products which we do not 
produce or sell. iC 

Senator Proxmire. You see, what I am trying to get at—it is not 
just a matter of idle curiosity, as to how much of the market you 
have—it is a matter of trying to find out if we can establish this 
principle. That the manufacturers themselves are freely competi- 
tive, and as competitive as one can desire. Now, if you can estab- 
lish that, then it seems to me that the argument for fair-trade laws 
of one sort or another is much stronger than if you have 1 manu- 
facturer or 2 manufacturers or even 3 who are large enough to domi- 
nate the field, to get togther and set prices, and create a situation 
which might be monopolistic pricewise. Then through fair-trade 
laws they can impose their monopolistic power on the industry right 
down to the ultimate consumer. 

Mr. MacCuaia. I believe without any question that pricing in this 
industry is highly competitive. As a matter of fact, just offhand, I 
cannot think of any products that we make, or any one product where 
there would be particularly any similarity of prices among the vari- 
ous manufacturers. So, T feel that competition or the competitive 
nature of the industry is very extensive, without any price leadership 
established by any one manufacturer. 

Senator Proxmire. Let me ask you this. I know it is very hard, 
because there are changes in quality, there are improvements, changes 
in style, and so forth, but is it a fact that on some of the appliances 
that you have made the prices have been reduced as the years go 
along? Or, are they constantly being increased in price? 

Mr. MacCuaig. Oh, no. As a matter of fact, later on in the state- 
ment I have some very good examples of that where prices have been 
reduced substantially during the period in which we were embarked 
on a fair trade program. 

Senator Proxmire. All right. Thank you very much. Those an- 
swers have been extremely helpful. 

You were at the beginning of the third paragraph on page 3. 

Mr. MacCuarie. Thank you. 

Such facts make readily understandable our conviction that the 
products we manufacture must utilize mass marketing techniques to 
move the greatest volume of goods to the greater number of people at 
the lowest possible cost. In this regard, it should be emphasized that 
many of the division’s products are frequently bought on impulse by 
consumers. When people see the merchandise displayed, they are 
often stimulated to buy either for their own use or for gift purposes. 
In this sense, purchases of our products are often made without very 
much advance thought or planning. For that reason it is highly 
important to have these products widely displayed and continuously 
available in as many different types of retail outlets as possible, and 
our distribution patterns have been established to accomplish this 
objective. 

Senator Proxmire. At this point, I would like to interrupt to in- 
troduce my colleague, Senator Allan Bible, of Nevada. We are glad 
to have him here. He is an outstanding authority in the small-busi- 
ness field, as well as in others. 

We are honored to have you here. 
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Senator Brix. I am happy to be here. vir 
Senator Proxmire. Proceed. sul 
Mr. MacCuaic. We further believe no one type of distribution is vic 
adequate to insure the flow of goods to the many different outlets serv- in 
ing this mass market. At the present time, therefore, we utilize ap- ch 
proximately 15 different types of distributing operations, ranging tir 
from electrical to drug, and from jewelry to dry goods. These dis- cre 
tributors, in turn, sell to almost as many different types of retailers, ' 
including electrical dealers, department stores, drug and auto supply ex 
stores. ret 
Thus, the division’s mailing list of retail dealers, to whom it regu- on 
larly sends product and promotional information in the form of its co 
own Traffic Builder publication, now totals approximately 150,000. wl 
With such countless thousands of retail outlets to be reached and the an 
millions of items to be stocked, a variety of wholesalers or agents is di 
essential to support this high volume of sales. re 
Distributors also normally handle other competitive product lines at 
as well as a host of unrelated items. Their interest in our products, ex 
or any competing line, may rise or fall, depending upon such things 
as consumer demand, availability of longer margins or advertising and 19 
promotional plans offered from time to time. On top of this, no one wi 
line represents a very substantial part of the average distributor’s total tr 
volume, so consistent preference is not apt to be given to the products pl 
of our division or those of any particular competitor. ra 
These characteristics explain, in part, why it is so vital for our divi- 2¢ 
sion to keep its policies and programs up to date, and in tune with | 
the needs of its own marketing structure, as well as the needs of the w 
distributors and dealers upon whom we have relied so heavily in the a 
ast. It was to protect this structure and to serve what we sincerely Pp 
lieved was the balanced best interests of ourselves, the trade, and 
ultimate consumers that we reinstituted our fair-trade program in 1952, Pp! 
following the passage of the McGuire Act. th 
We were under no illusions fair trade was the perfect answer to all th 
of our distribution problems but rather were convinced it was the most “ 
practical approach for us as a manufacturer to develop and perpetuate ot 
our reputation with the public and the trade for products of inherent 1 
uniform value and of superior quality. We also sought to encourage ps 
thousands of small dealers to handle our products by offering them an Ii 
opportunity to stock and sell these items on a realistic, profitable basis. m 
We undertook our fair-trade program in full knowledge of the fact b 
we were entering into a long, extensive, difficult, and expensive cam- 
paign. In all, many millions of dollars in administrative, legal, and . 
other costs were spent to enforce it, and we continued the program as f] 
long as we were able to effectively carry out its objectives. When it ‘ 


became apparent fair trade was no longer workable, its termination é 
was announced in a letter dated February 25, 1958, which was sent to } 
all our distributors and dealers. A copy of this letter completely set- 


ting forth our position and the reasons for the action, is attached for : 
the committee’s convenience.’ 

As our letter stated, this action did not mean we had abandoned our j 
belief in the principles of fair trade. On the contrary, we are con- : 
gee 

See pp. 84-85. 
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vinced fair trade has demonstrable benefits for both dealers and con- 
sumers. To the thousands of dealers handling our products it pro- 
vided an opportunity to obtain reasonable compensation for their role 
in the distribution process. To the millions of consumers who pur- 
chased our products under a fair-trade program, it meant the con- 
tinuing and ready availability of General Electric merchandise of in- 
creased quality and utility at low but realistic prices. 

The fair trading of our products had never been synonymous with 
excessive margins or inflated retail prices. In fact, the lowering of 
retail prices under a fair-trade program has been made possible not 
only davoush major design and manufacturing improvements for 
consistently better products but by virtue of lower distribution costs 
which brought about reductions in markups at both the wholesale 
and retail levels. Thus, as far back as December 1955, when this 
division announced a new pricing structure based on lower margins, 
retail prices were significantly reduced. Low prices were still in effect 
at the very time we were forced off fair trade and there were many 
examples of outstanding consumer values. Let me illustrate: 

The 1958 model] F-60 steam and dry iron when compared with its 
1952 counterpart has improved steaming characteristics, lighter 
weight, more water capacity, and larger ironing surface. Tts fair- 
trade retail price in 1952 was $18.95, while in 1958 its fair t rade retail 
price was $16.95—an 11-percent reduction despite increases in labor 
‘ates of about 35 percent and overall company material costs of some 
20 percent. 

Our standard automatic toaster in 1952 was fair traded at $22.95, 
whereas in 1958 the corresponding fair-trade retail price was $18. 95, 
a 17-percent reduction. Again, the 1958 model was far superior to its 
predecessor in performance, appearance, and quality. 

There was also the substantial reduction in the fair-trade retail 
price of our canister-type vacuum cleaner which similarly occurred in 
the face of rising material and labor costs. Thus, in 1952, shortly after 
the new General Electric canister cleaner was first designed, tooled, 
and introduced, the fair-trade price was $99.95, a price which was 
competitive with comparable cleaners on the market at that time. 
Through design improvements, substantial savings in manufacturing 

costs, and increased volume, its superior performing counterpart in 
1958 under fair trade was offered at $54.95, a reduction of approxi- 
mately 45 percent. 

Finally, there is the twin-bed-size, automatic blanket with new and 
better electrical circuits, improved controls and blanket fabric, which 
sold under fair trade for $24.95 in the early part of this year. Its 
counterpart in 1952 carried a retail fair-trade price of $57.95. During 
those intervening years under fair trade, the General Electic Co. made 
substantial investments in new production facilities for this growth 
product to bring about dramatic reductions in manufacturing costs. 
In addition, through major design improvements, new materials, and 
lowering of costs of distribution, a reduction of almost 55 percent in 
the fair-traded retail price was passed on to consumers. 

With the end of fair trade, the impact of discount houses and 
discount selling upon our business became pronounced. May I digress 
in this connection, to explain I make no distinction between discount 
houses as such and other forms of retail merchandising which have 
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the common characteristic of regularly engaging in the sale of na- 
tionally advertised brand-name products below the retail prices recom- 
mended by their manufacturers. Viewed in this perspective, the + 
discount house is merely a new and broader senda of the Sut 
ancient art of price cutting which has been practiced in varying de- Lo 
grees since the beginning of retail merchandising. , 

So far as the products of our division are concerned, however, 
experience in non-fair-trade States had taught us that widespread 
price cutting and discount selling tended to cause the concentration 
of our products in the hands of fewer and larger dealers, destroyed 
our efforts to create a uniform product value for our merchandise in 
the minds of consumers and, in all too many cases, forced the reduc- ~ 
tion of distributor and dealer margins to unsound and uneconomic 


ret 
levels. Additional proof of these facts and their adverse effect upon low 
our small-dealer structure, was not long in forthcoming after our 
termination of fair trade. Let me offer a few of the typical situations fo 
that have arisen. h 
In Baltimore the end of fair trade precipitated a widespread price 
war on our products. For example, the General Electric $19.95 a 
portable mixer was advertised in the newspapers during the early = 
weeks of March at $11.88. Our selling price of this model to whole- 
sale distributors was $11.72 leaving a margin of $0.16 to cover the i 
distribution costs of both the dealer and the distributor. Out of this ee 
$0.16, the wholesaler had to obtain his compensation for warehousing, T 
selling, shipping, billing, and collecting, while the dealer had to pay io 
for similar lentiicna at the retail level, including the additional cost a 
of advertising. As late as May 7, 1958, this same mixer was adver- 
tised for sale at $12.76, thus increasing the $0.16 margin to $1.04. i 
It is obvious, of course, that neither the distributor nor the retailen . 
could make a profit from the sale of portable mixers at these ridicu- - 
lously low prices. It seems clear, therefore, many small dealers would od 
neither have the capital nor the inclination to continue to stock and rin 
sell mixers at these prices, while larger retailers who could use our ] : 
products to build store traffic for other margin-producing merchan- di 
dise, might not be subject to the same economic pressures. a 
In Boston, too, parallel pricing situations occurred. Our F-60 
steam and dry iron, for example, carries a suggested list price of 
$16.95 and is sold to distributors for $9.95. After the termination of i 


fair trade, the retail price of this iron fell to a low of $10.95 early in ; 
March, thus aT oe the distributor and the dealer with a total 


gross profit of $1. Again, for the reasons noted above, such a profit . 
figure was totally inadequate to compensate the distributor and dealer 7 
for their expenses in distributing this item. ¥2 
Other illustrative areas in which the same or similar products man- * 
ufactured by this division were widely advertised immediately follow- 
ing the end of fair trade, as loss leaders, or, at wholly uneconomic, 
sacrificial levels may be readily seen from the following tabulation. d 
I might add here that these prices at which they were sold bore no | 
relation to the price at which we sold our distributors. Our price re- - 
mained the same all during this time. And then I go on to list ap- - 
proximately 10 cities here with prices at which our products were a 
advertised immediately after the termination of fair trade, and then z 


early in May. h 
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F-60 steam T-82 toaster M-17/27 
iron portable mixer 
Suggested retail price. ..........-.- hibiadsi wim bike bohcadeos iule IO e $18. 95 $19. 95 
Distributor cost. _ —-. ss it ate at aii a ici it ictal 9. 95 11.13 11. 72 
Lowest advertised prices: 1 
incest Fs cb dieeyaashadaytusetepianls apanieas 9.15 ($8.97); 11.29 ($11.14) ase 
Philadelphia_- ae dain wins aia 7. 88 | 10.27 9. 99 
Washington, D. C..--- jaswb Sebbioabadubadaaodaed 9.68 (11.98); 12.19 (12.79)| 11.88 ($12.88) 
Cincinnati.- : 5 ~ishvigscansbiaduticwendianhets cae 8.49 8.99 (15.98) 
Chicago. --.-...-. wrivucbdbbvcecdaddbbauetbetcbaatubtas 9.59 ( 9.25)| 10.95 (12.85)} 12.88 (12.88) 
OOS on camiinioddsneque souninneGalkiacanioniia 10.88 (12.24)} 11.99 |} 12,42 
Minneapolis- -St. Paul- eoeeunepass eas 35 (12.44)| 14.88 (13.87)} 14.88 (13.77) 
St. Louis. - Sidechdowedsss-b dan <ppigerte euabieadedl | ee FG memnE Cee a | Le (12. 79) 
15. 


os. nnnitipwetioanidndeiaion ...--| 10.88 (10.99)| 12.66 (12.79) 


Los Angeles. - .. 10.93 (11.44)| 12.29 (12. 68) | 9. 68 
} 


1 Figures in parentheses indicate advertised prices during May 1958. Where no figures are shown, 
retail dealers presumedly declined to expend any advertising effort on the listed products because of the 
low prices. 

With the passage of only some 4 months since the termination of 
fair trade, it is obviously too soon to have a precise picture as to what 
has happened in each marketing area of the country at distributor 
and Race levels, or even too soon to thoroughly evaluate all the data 
we have collected regarding selected areas. Perhaps all that can be 
safely stated is that we do see emerging in typical metropolitan areas, 

atterns which unfortunately an to confirm our past experience. 
We do know, of course, what has immediately happened to our own 
sales to distributors, and here, too, the picture is far from reassuring. 
Thus, despite the slight i increase in the division’s sales which briefly 
occurred in March after termination of fair trade, we find the total 
division sales to its distributors for the first 5 months of 1958 are 
appreciably below those of the comparable 5 months’ period during 
1957. 

How much of this sales decline to our distributors was attributable 
solely to general economic conditions rather than the present chaotic 
retail-pricing situation caused by the end of fair trade, can never be 
accurately measured. Moreover, we have no way of knowing how 
long these general economic conditions will persist or for what period 
discount selling will continue in its present unbridled form to the 
detriment of this division, its distributors, and dealers. 

As might be anticipated, distribution generally has adopted a wait- 
and-see policy. This has been confirmed by a sampling of our dis- 

tributor customers who reported early in May 1958 that approximately 
35 percent of the dealers served by them were apparently pursuing 
such a policy. Personal contacts with the dealers themselves tend to 
support this estimate and many dealers have told us of their present 
disinterest in our line and their intention to deemphasize the sales of 
our products, or even, in some cases, to discontinue them. 

We have frankly recognized the seriousness of this situation and 
sought to counter such a reaction at distributor and dealer levels by 
urging our field sales representatives to contact personally both the 
distributors and their small dealers. In these personal contacts with 
retail dealers, every effort is being made to persuade them as to the 
importance of staying in our business. In the last 2 months, over 
2,000 neighborhood dealers, located in fair-trade areas, have been 
personally visited for the express purpose of urging them to continue 
to stock and purchase our products, to capitalize upon the neighbor- 
hood service for which they are noted, and to sell at prices which will 
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offer a satisfactory profit to them. In addition, our vice president ad 
and general manager has made an extended tour of the country to vi 
meet with distributors of our products to strengthen their interest and e 
support for the electrical housewares and radio-receiver industry oe 
under the trying circumstances of today’s market conditions. ur 

The electric housewares industry has been built to its present impres- ht 
sive size and diversity upon the concepts of mass production and mass = 
exposure of brand-name goods to the millions of ultimate consumers. tr 
The continued growth and prosperity of this industry largely depends la 
upon the mass-distribution techniques used so effectively in the past. es 
To preserve this broad marketing approach, it is essential that the % 
thousands of dealers be fairly compensated for their share in the dis- ta 
tribution process. If retail prices remain at ruinously low levels, or 
if price-cutting tactics beastl upon loss-leader or no-profit selling to th 
build store traffic are allowed to continue unabated, they cannot help . 
but adversely affect manufacturers and their dealers, especially the ye 
smaller ones. 

As we have seen in the past, and is now being demonstrated again, 81 
attrition in the number of dealers handling nationally advertised 2 
brand items is inevitable under today’s market conditions. To what y 
extent this attrition will go, or what the ultimate overall effect will be re 
upon the thousands of dealers now participating in the sale of this tt 
industry’s products, is impossible to forecast at this time. We are a 
firmly convinced, however, the small dealers, particularly, must feel a 
there is a reasonable chance to earn a fair profit on the functions they P 
perform in the distribution process in order to justify their continuing ‘ 
in this business. Without this possibility, without hope of the gain ‘ 
outweighing the risk, there is little incentive for them to continue sell- u 
ing the industry’s products, and the dealer structure is bound to suffer t] 
accordingly. « 

(The letter referred to follows :) 7 

GENERAL ELECrric Co., 
HOUSEWARES AND RADIO RECEIVER DIVISION, 
Bridgeport, Conn., February 25, 1958. 
To: All dealers and distributors of General Electric housewares and radio 
receivers. ; 

Developments of the past months have forced us to the conclusion that an 
effective fair-trade enforcement program is no longer available in the marketing t 
of the products of the housewares and radio receiver division of General t 
Electric Co. t 

This does not mean we have abandoned our belief in the principles of fair 
trade which this division has supported so long and so actively. We are con- t 
vinced of their merit for the reasons publicly declared on many occasions. 

Rather, our conclusion has been dictated by circumstances beyond our control s 
which have blocked our continuation of an effective enforcement program. 

‘Thus, in the past months, court after court has expressed its lack of sympathy ( 
with fair trade, and its disagreement with the legislative judgment which led to 
the passage of the fair-trade laws. A total of 14 State supreme courts have also 
declared their statutes unconstitutional in whole or in part. These decisions, 
combined with Missouri, Texas, Vermont, and the District of Columbia where ] 
fair-trade acts were never passed, create a total of 18 vast and commercially 
important nonfair trade areas which adjoin fair-trade States and greatly com- ‘ 
pound the difficulties of equitable enforcement at their borders. Moreover, mail 
order businesses, operating from the shelter of these non-fair-trade areas, recently 


have been permitted to riddle the price structure of fair-trade States by ad- 
vertising, offering for sale, and selling products to residents of these States 
below fair-trade prices. Finally, in some fair-trade States it has become in- 
creasingly difficult to secure prompt injunctive relief or, once obtained, to secure 
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adequate penalties to enforce compliance. Not infrequently punishment for 
violations of an injunction is either refused, or is so mild it does not serve as a 
deterrent in the future. 

All these facts are clearly evident from our study of the recent trend of the 
over 3,000 fair-trade cases instituted by us in the past 5 years, the thousands 
upon thousands of investigations undertaken, tabulated and acted upon, and the 
hundreds of contempt proceedings brought to enforce compliance with court 
orders. Current experiences show that despite the magnitude of these continu- 
ous efforts, we can no longer uniformly establish and effectively protect our fair- 
trade price structure in the manner originally contemplated by the fair-trade 
laws. As a consequence, those who have signed fair-trade contracts or volun- 
tarily observed our fair-trade prices have been placed in an untenable competi- 
tive position when located adjacent to the non-fair-trade areas or in States 
where violators have freely flaunted court injunctions or to which they have 
targeted mail-order operations. 

Effective February 26, 1958, we are, therefore, withdrawing all products of 
this division from our fair-trade pricelist and giving notice of termination of 
all our fair-trade contracts. A copy of our revised “List of fair trade minimum 
retail prices,” effective February 26, 1958, reflecting these facts is attached for 
your information.’ 

To those of you who have supported our fair-trade program, we express our 
gratitude. To those of you who continue to believe in the principles of fair 
trade, we suggest you weigh carefully the need for appropriate new Federal 
legislation to replace the present patchwork of unsatisfactory State laws. If 
you conclude such Federal legislation is vital to your business, you must 
recognize its passage by Congress in satisfactory form can be achieved only 
through your articulate and active support. 

Regardless of what you may believe about fair trade or its possible future, 
we sincerely urge you to adopt pricing policies on General Electric housewares 
and radio receivers which will enable you individually to achieve a just and 
profitable return on your sales. 

The products of this division are of the highest quality, attractively designed, 
fairly priced, and extensively advertised. They have and can be sold on a 
continuing, profitable basis. We have full confidence that their inherent quality, 
utility, and consumer acceptance will continue to give the purchasing public 
the great value they have offered in the past. We urge you to recognize 
these facts in your promotion and sale of General Electric products so you 
may participate on a sound basis in the great period of growth which lies 
ahead for this industry. 

Very truly yours, 
W. H. Sautorr, Vice President. 

Senator Bratz. Thank you very much Mr. MacCuaig. 

Possibly one of the staff members might have some questions. 

Mr. Jente. First, Mr. MacCuaig, in your statement you have a table 
there that sets forth some of the prices at which your steam iron, your 
toaster, and your portable mixer were sold in selective cities across 
the country. 

I see that in the case of the steam iron, for example, your dis- 
tributor cost was $9.95. That is the price at which the distributor 
sold to the retailers; is it? 

Mr. MacCuaia. No, sir. That is the price at which we sell to the 
distributor. 

Mr. Jeune. Is the distributor a retailer or is he a wholesaler ? 

Mr. MacCuata. No; the distributor is a wholesaler who, in turn, 
resells to the retailer; and the retailer sells to the ultimate consumer. 

Mr. Jeune. Well, take that steam iron—the distributor cost is $9.95. 

é : ; : ; 

What is his price then to a dealer, say, a hardware store or jewelry 
store ? 

Mr. MacCuate. I do not have the prices handy here. 





1 Attachment not included. 
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Mr. Jente. Just approximately ? 

Mr. MacCuate. Generally the suggested price at which the dis- 
tributor sells to the retailer would afford him a gross margin of about 
13 percent, so that his price above the $9.95 would give him a gross 
profit of 13 percent. 

Mr. Jenix. It would be a markup of about $1.25? 

Mr. MacCuaie. Something like that. 

Mr. Jente. Now the lowest advertised prices are also given here. 
In New York an iron was selling for $9.15; is that correct ? 

Mr. MacCvuata. That is correct. 

Mr. Jenxe. And you also have in parentheses an $8.97 price. That 
was the lowest? 

Mr. MacCuatc. No; the figure in parentheses is, as indicated in the 
footnote there, representative of the advertised prices during May 
of 195—— 

Mr. Jeuie. 1958? 

Mr. MacCuare. That is correct. 

Mr. Jente. What was the $9.15? 

Mr. MacCuaic. That was the lowest price that the steam iron was 
advertised for sale immediately after the termination of fair trade, 
and, enews? that would have been back during the early part of 
March. 

Mr. Jeune. Well, would you say it is a fair conclusion that all of 
these sales prices for your iron were less than the dealer’s cost ? 

Mr. MacCwuatie. No; I wouldn’t say that, Mr. Jehle, and the reason 
I do not is that we do not establish the price at which the distributor 
sells to the dealer. That is left entirely up to him. We do suggest 
the price, but there is no effort made to see he follows that recom- 
mended figure. 

Mr. Jente. Let’s say, then, a store in New York sold your steam 
iron, the F-60 model, for $9.15. The distributor cost is $9.95, and to 
that you add a dollar and a quarter margin for the wholesaler or 
distributor. You would come up with a price of $11.20? 

Mr. MacCvuaia. Actually, I have the exact recommended price here. 
It is $11.44. 

Mr. JEHLE. So, normally your sales price is below the dealer’s actual 
cost £ 

Mr. MacCvuate. That, I really don’t know. It is below the suggested 
dealer cost, and, more important, it is below the price we sell to the 
wholesaler. 

Mr. Jeunte. Would it be possible for a retailer to get the steam irons 
at less than the price at which you sell to the distributor ? 

Let’s take that in two parts. First of all, under any circumstances, 
would your company sell to the selected retailer at less than the price 
which you charge the distributor ? 

Mr. MacCvaie. First of all, let me point out that we sell only to 
wholesalers, only to regular wholesale distributors. They, in turn, 
sell to the retailer. In answer to the first part of your question, we 
did not reduce our price to any wholesaler below this $9.95. 

Mr. Jen.e. Well then, as to the second part: Would it be possible, 
then for a retailer to buy distress merchandise of another retailer or 
perhaps even the distress merchandise of one of your distributors? 

Mr. MacCvuata. That is correct. 
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Senator Brste. Mr. Creech, I think you had a question that you 
wanted to ask. 

Mr. Crescu. Mr, MacCuaig, I wondered if you had drawn any 
detailed analogy to the situation regarding General Electric’s recent 
decision to drop fair trade, and the situation that existed back in 1951 
after the Schwegmann decision prior to the passage of the McGuire 
Act. 

Mr. MacCuaic. That particular period was before I was directly 
associated with that question or program. If I could, I would like to 
turn the question over to Mr. Pickett. Iam sure that he could answer 
it much better than I could. 

Mr. Creecu. Surely. 

Mr. Picxerr. Well, as far as the outbreak of the price war is con- 
cerned, it is a repetition of that pattern, Mr. Creech, and the statement 
indicates that what we are confronted with today is a confirmation of 
what our past experience has been, based partly upon the Schweg- 
mann hiatus and also upon what we had experienced in the various 
States where fair trade had been terminated because of adverse court 
decisions. But it is a directly parallel situation. 

Mr. Creecu. But you have not really had an opportunity to make 
any detailed study or breakdown ? 

Mr. Picxerr. That is correct, because we measured it then on a 6- 
month period and yearly per iods, and, of course, we have only had 4 
months since this termination. 

Mr. Creecu. Thank you. 

Senator Bisie. One question has just been suggested to me: As I 
understand, prior to your termination of fair trade in May—is that 
correct ? 

Mr. MacCuaia. In February. 

Senator Brete. February 25; is that correct ? 

Mr. MacCuaia. That is correct. 

Senator Brsix. Prior to that, you were fair trading the smaller 
items to the company. Why would you fair trade those and not fair 
trade bigger items? As I understand, you do not have fair trade on 
televisions or iceboxes or ranges and larger items of that nature; is 
that not true? 

Mr. MacCvuaic. That is correct. 

Senator Brste. Why do you have them on one and not the other? 

Mr. MacCvuaic. Senator, as I pointed out at the beginning of my 
statement, we are here to talk about the products of the housewares 
and radio-receiver divi ision, which includes many consumer items, but 
not what we call appliances or televisions. So, our program under 
fair trade applied only to our products, rather than to other consumer 
goods that the company may manufacture, and other components. 

Senator Brat. Well, if it is good for small plants, why isn’t it 
good for buying? 

Mr. MacCuaic. Well, the reason for our fair trading, I believe, 
rests with the type of distribution or the type of marketing system 
under which we operate. 

In our type of products—and, again, we are talking about small 
appliances—we believe very strongly that it requires mass distribu- 
tion through many thousands of small retailers to accomplish the 
sales and distribution of our products. In contrast to that, major 
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appliances, I believe, have tended to go through a more selected type 
of distribution. 

As I pointed out before, too, we believe that we have some 150,000 
dealers handling our products. Now, again, the major appliance or 
television, or number of dealers handling major appliances or tele- 
visions, would be substantially less than that. 

So, in order to preserve this mass distribution, this mass merchan- 
dising structure, we felt that fair trade was very important for your 
products. 

Senator Brie. But, even so, if it was good for small appliances 
and the large mass of distribution system, why would it not be equally 
good for a “small system of larger appliances? 

Mr. MacCuwate. For the dealers handling larger appliances? 

Senator Breie. Correct. 

Mr. MacCuaie. As I say, I am not versed in the marketing policy 
of the major-appliance business. I am familiar only with our own 
division, housewares and radio-receiver products. What the circum- 
stances or considerations were which prompted them to follow the 
distribution system they have, I really do not know. 

Senator Brnix. Is there somebody else in your. company who would 
know ¢ 

Mr. MacCvuatc. That would be in a different component, another 
division of the company, which would be entirely separate from our 
operation. 

Senator Bretr. What you are saying, then, if I understand it, is 
the small-appliance division of General Electric believes in fair- 
trade practices. How about the large-appliance division of the Gen- 
eral Electric Co.? Do they believe in fair-trade practices or not? 
That is another division, and is not your division ? 

Mr. MacCvuaie. That is correct, sir. 

Senator Brats. Is there somebody from that division who could 
speak on that point ? 

Mr. Picxerr. I might make one observation. 

Senator Brete. I am just exploring this. 

Mr. Pickxerr. Yes, and that is a very common and good question, 
because of the diversity of our products. It may be “of interest to 
you to know that the man who is presently the vice president and 
general manager of our major- tgrpihianes division located in Louis- 
ville, Ky., was, at the time the McGuire Act was passed, the vice 
president ‘and general manager of our small-appliance division in 
Bridgeport, and it was he who, of course, reinstituted our fair-trade 
program in 1952 because of the distribution pattern and the peculiar 
characteristics of our business. 

However, those characteristics, as Mr. MacCuaig has indicated, 
are quite different from the major-appliance business, and they never 
saw fit to use fair trade for their distribution pattern, for a lot of 
reasons, and, not infrequently, when we were litigating our trade 
program—he was, on at least two occasions, as I recall, subpenaed 
to come into court to explain that difference. 

Senator Brste. What did he say ? 

Mr. Picxerr. His testimony was very forthright on the fact that, 
whereas we have 150,000 dealers who are handling an impulse- gift 
type of merchandise where mass exposure, ready availability of the 
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roducts is important, in the major appliances you have, perhaps, 
a tenth of that. 

On a number of those, you have the special problems of a very 
large dollar cost on an item which has a trade-in problem, which 
has a plumbing and an installation problem in many aspects of it, 
and which is sold and merchandised in an entirely different way, so 
that you do not have a uniform national price under all circumstances 
for all purchasers. 

It is frequently a negotiated, planned purpose for part of a new 
kitchen, for part of a rearrangement of home building; it is fre- 
quently ¢ package installation as well as an individual unit sale, and 
it stems solely from the differing merchandising and marketing 
characteristics and the way they do ‘business. That was the principal 
gist of his testimony when he was called upon on those occasions. 

Senator Brats. He w as the expert in the small-appliance business 
part of the time you were in the big-appli: ince business ¢ 

Mr. Picxerr. That is right. So, it gave a very interesting con- 
trast where he could speak « about the different businesses. 

Senator Bretr. I understand the reasons. I am not completely 
sure that I understand the validity of the argument. You mean 
separating the large mass distribution from smaller appliances and 
smaller distribution centers. That. is something the committee can 
go to. Thank you very much. You have been very helpful to the 
committee. 

We are going to have two more witnesses this afternoon. The next 
will be Mr. Waller, general counsel of the National Association of 
Retail Druggists. 


STATEMENT OF SIDNEY WALLER, OF THE LAW FIRM OF WALLER 
& WALLER, CHICAGO, ILL., IN BEHALF OF THE NATIONAL ASSO- 
CIATION OF RETAIL DRUGGISTS 


Senator Birnie. Mr. Waller, we are glad to have you with us. Do 
you have a statement ? 

Mr. Water. Yes; we do. 

Senator Birnie. You might identify yourself for the committee, 
please. 

Mr. Water. Mr. Chairman and gentlemen, my name is Sidney 
Waller. I am a certified public ac countant, a member of the Illinois 
bar, and a partner of the law firm of Waller & Waller, Chicago, Il. 

My dad, who is confined at home recuperating from a coronary 
attack which he suffered immedi: ately after returning from Washing- 
ton attending the House hearings on the Harris bill, H. R. 10527 

Senator Brste. We are very sorry to learn of that. It was just 
directed to our attention by one of the staff members. I know that 
Senator Humphrey, who is a member of the subcommittee, is a close 
friend of your father, and I am sure he joins me in expressing the 
hope that your father soon recovers. 

Mr. Waurer. Thank you, Senator. He has directed me to present 
his prepared statement to this committee on the subject matter of 
loss-leader practices in the market place. His many years of ex- 
perience with this problem would have made the presentation of his 
remarks, and the answers to questions with reference thereto, more 








90 DISCOUNT-HOUSE OPERATIONS 


informative and more articulate. I shall try my best to present to 
you his prepared statement, and answer such questions as my own 
experience will dictate. 

Before I read parts of the statement, I respectfully ask leave that 
the entire statement be made a part of the record of this committee’s 
hearings. 

Senator Brste. That may be ordered.t. You can highlight such 
part of the statement as you care to, Mr. Waller. 

Mr. Water. I now present the basic highlights of his statement, 
copies of which, of course, have been made available to this commit- 
tee. I will refrain, in the statement, from reading certain parts 
thereof. 

The statement, of course, is presented for my dad. 

I appear in behalf of the retail druggists of the country, and the 
tens of thousands of their employees and families, to give what I 
believe would be their view of the loss-leader selling problem as it is 
practiced in the market place and the reasons why legislation such 
as is embodied in S. 3851 and S. 3852 will not be effective, and does 
not go far enough, to correct the challenging problem of loss-leader 
selling. 

In order that you may not misunderstand my comments I find it 
necessary to limit the a “loss-leader selling” to the phrase “se- 
lective loss retail selling.” 

For if a merchant in any field of distribution was to continue loss- 
leader selling in his entire establishment—excluding, of course, the 
prevailing practice of multiple unit outlets, who frequently use one 
entire unit to sell below cost everything in their store or establish- 
ment in order to kill off adjacent competition—no legislation of any 
kind would be necessary in this respect. 

The laws of arithmetic would soon take care of such a merchant. 
However, the practice of selective “loss-leader selling,” while it too 
has its toll, takes much longer, and unless the practitioner of the se- 
lective loss-leader practice is supported by concentrated outside capi- 
tal, inevitably both such practitioner and his immediate competitors 
suffer slow but sure business death. 

At this time, I find it also necessary and appropriate to define the 
practice of “selective loss-leader selling” as it is now and for a long 
time in the past has been practiced in the market place. 

The practice consists of a single merchant, invariably one who 
operates multiple units in a concentrated area, or a large depart- 
ment store, or so-called supermarket, who can afford newspaper 
and/or radio advertising, to select one or several branded, highly ad- 
vertised, and consumer-accepted products of standard quality and 
value, and cut the resale price of such product or products below cost 
or at cost of handling such products, in order to attract and lure 
customers to its establishment, by creating the false impression that 
the price cutter’s economic ability is greater than that of his com- 
petitors, and that the prices not only of those selected articles, but 
of all articles sold by him, are more favorably priced than those of 
his competitors. 


1See pp. 95-101. 
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Not to be outdone, another competing merchant equally as large or 
even larger, the same day or the next day, likewise selects one or a 
few similarly famed branded products and repeats the performance 
of the first merchant. 

Each not to be outdone by the others, reduces the price of such 
products to meet or beat competition with the ultimate results of 
bringing about a price war in the area or areas affected by such 
tactics of mere handising among all retailers. 

To illustrate to you a documented incident which selective loss- 
leader selling generates, I make reference to the chain of pr ice wars 
all over the ‘country generated as a result of the United States Su- 
preme Court decision which invalidated the Miller- Tydings Act in 
1952 by which it rendered ineffective the enforcement of the State 
fair trade acts and which necessitated Congress to enact the McGuire 
Act. 

I quote from a sign which appeared in a drugstore window in 
Akron, Ohio, in the last week of April 1952, a photostatic copy of 
which sign I have in my files. 

This sign was featured in a Walgreen drugstore window and was 
said to have been prompted to meet local competition. It read as 
follows: 


Here is proof that Walgreen's give you Akron’s lowest drug prices. 


And there follows, of course, a list of 8 or 9 different items, such as 
60-cent Halo shampoo at 7 cents; 65-cent Alka Seltzer sold at 7 cents. 

Without discussing the wholesale costs of these items, I can assure 
you, nevertheless, that it would cost more to steal them, let alone 
purchasing them. 

As the Senate Select Small Business Committee in its report and 
recommendation to the Senate Interstate and Foreign Commerce 
Committee, when it considered the enactment of the McGuire Act 
in 1952, so aptly said: 


Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the 
dangers inherent in loss-leader selling and cutthroat competition; that they 
will realize that such practices can result only in damaging the whole economy. 

It is not only the small, independent merchant who suffers in a price war. 
The manufacturer and the consumer also suffer. And the leaders of price- 
cutting campaigns should realize that injury to other segments of the retail 
trade cannot benefit them. 

Gains realized from loss-leader selling are short lived. The practice is a 
vicious one and defeats itself. No merchant, no matter how large, can afford 
to continue loss-leader selling indefinitely. He must engage in other practices 
in order to recoup his losses. And such other practices of necessity require 
that he sell other merchandise at high profits. The consumer must sooner or 
later discover the fallacy of the loss-leader selling technique, and then the 
retailer loses the good will of his customers and their patronage. 

The good sense and recognition of their responsibilities should impel the 
overwhelming mass of the business community to the logic and wisdom of fair 
trade. 


It is appropriate now to inquire what is the effect of loss-leader 
selling practice as it is now employed in the market place on our 
economy, our free enterprise system, and our democratic form of 
government as far as it concerns and affects the producer, the dis- 
tributor, and the consumer. 
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With the general development of commerce and industry from the 
so-called crackerbarrel stage to a method of mass production and dis- 
tribution of consumers’ wants, wherein goods sold became identified 
and individualized, so that each item carried the prestige, trademark, 
and good will of the producer, competition for public acceptance 
became keen and complex, not only among producers, but among 
retail distributors as well. 

With the expansion of mass production followed the consequent 
need of mass distribution, with the concomitant expansion of varied 
types of distributive outlets each striving for the largest share of 
consumer preferences. 

Through the medium of concerted advertising, nationally known 
quality products acquired a reputation for standard values and greater 
public acceptance, so that the price of an article became a criterion of 
value, and frequently an index of quality. 

Accordingly, experience in the market place soon revealed that the 
establishment and maintenance of a standard resale price for one’s 
branded product invariably resulted in sustaining the consumer’s con- 
fidence in the product, and the reputation of the producer of such 
products. 

The growth and expansion in the number and size of retail outlets, 
each struggling for a larger portion of the consumer’s patronage, 
resulted in competitive practices which threatened the orderliness of 
the market place, our accepted concepts of free enterprise, and the 
democratic form of government. 

One of these practices consisted of predatory price cutting of na- 
tionally accepted branded products. This retaliatory practice spread 
and became so rampant in the thirties that it was not infrequent to 
witness the annihilation of many nationally accepted trademarked 
products from the market place, and the extermination of hundreds of 
small, independent retailers in its wake. 

This extensive and continued practice of predatory price cutting of 
publicly accepted products soon led consumers to doubt the quality 
and value of such products with the consequent loss of sales, as well as 
the loss of cooperation of a large number of retail outlets (including 
even those who engaged in the practice) in promoting the product. 

With the spread and continuation of this uneconomic practice, com- 
monly known as selective loss-leader selling in the market place, it 
brought about a system of competitive retaliation among retailers, so 
that it was not unusual to witness merchandise of standard quality 
and value actually given away or sold at prices as if the merchandise 
was stolen. 

This practice of selective loss-leader selling sometimes is euphoni- 
ously called “efficient merchandising,” “discount selling,” “we will not 
be undersold,” and “the love of shopping around for a bargain.” 

Until about 25 years ago this practice was tolerated to the extent 
that it produced a system of competitive usages and practices which 
are based upon false, deceptive, and misleading methods of distribu- 
tion ; inflicting injury and destruction to property and property rights; 
the tolerance of unjust enrichment of the unscrupulous by misappro- 
priation, and the contravention of a fair economic and desirable order 
of competitive relationships in the market place. 
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In fact, old loyalties and old faiths were shaken. The propia of 
this practice in the market place became troubling not alone to the 
underdog but, to the top dog, as well; not alone getting a man at the 
bottom of the heap, but to those on the precarious pinnacle, and vir- 
tually everyone else in between. 

To correct. this problem of deceitful and fraudulent practices in 
the distribution of trademarked products which seriously threatened 
the legal, economic, social, and political order of men’s endeavor in a 
democratic society, something had to be done. 

Beginning with California in 1931—I will read this only in 
part—— 

Senator Biste. I am wondering, Mr. Waller, if I might interrupt 
you. I understood you to say you were going to highlight your 
statement. 

Mr. Water. I am, because I am going to read another 2 pages and 
skip another 10. 

Senator Bisie. I was thinking of the highlights. 

Mr. Warrier. Yes, sir; these are the highlights. 

Beginning with California in 1931 so that, by 1941, 45 out of the 
48 State legislatures in the United States enacted a State fair-trade 
act in which the preamble uniformly provides : 

An act to protect trademark owners, distributors, and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a trademark, brand, or name, 

And the Congress on two occasions, in 1936 and again in 1952, en- 
acted legislation to effectuate the State fair-trade acts as far as inter- 
state commerce was concerned. 

To be sure, as in the case with any, even the most desirable inno- 
vation in the field of human endeavor, the fair-trade concept met 
with opposition from those who, although sincere and conscious of the 
problem the measure sought to correct, feared change itself, and more 
strenuously from the small minority who recognized in fair trade pos- 
sible legal restrictions to their predatory practices as the only means 
of success. 

Fair trade then had to be sold, even as the Ten Commandments 
had to be, and still is being sold in order to sustain mankind in its 
spiritual and intellectual quest for economic acquisition in a free- 
enterprise economy. 

We submit that no one desirous to provide the consuming public 
with the benefits of free competition in the market place can separate 
free competition from fair competition. Nor can one fail to be im- 
pressed with the extent to which fraudulent and deceptive practices 
are woven into the fabric of retail distribution as it is related in the 
practice of selective loss-leader selling of identified nationally accepted 
merchandise. 

And if one is so impressed, as this committee is, he or it is also 
depressed by the complete inadequacy of the present public or private 
measures or remedies to check it. 

It would follow, therefore, that a method of competition beset with 
fraud and deceptive practices which cannot be commonly accepted 
nor practiced ought not be tolerated. Any regulation of such com- 
petition has the impelling force and conviction that as a universal 
practice, fraud or deception is economically unsound and impossible. 
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For, wholly apart from its moral or ethical aspects, sale by fraud or 
deception is a denial of property exchange at equivalent value. Eco- 
nomically, sale by fraud or deception differs only in degree from theft. 

Gentlemen, hereafter, except for a few other paragraphs, this state- 
ment continues for another 10 pages in which we have listed general 
and specific objections to S. 3851 and S. 2852, more commonly known 
as the loss-leader measures. 

I believe we adequately show why these measures are ineffective, 
and do not go far enough to cope with the “selective loss-leader selling” 
practice as it is now employed i in the market place. 

I shall omit reading all of the material, except that part of his 
conclusion which appears on the last page thereof, commencing with 
the first paragraph wherein he says: 

In conclusion may we respectfully suggest that if a sale below cost 
measure is found to be desirable, its provisions, briefly, should provide 
for costs to include a definable and average invoice Cost, plus a rea- 
sonable and average cost of doing business, so that the term “loss- 
leader practice” shall mean selling at a price below such combined 
costs, with only a few restricted exemptions free from possible loop- 
holes. 

Such measure coupled with the provisions of S. 3850, which em- 
braces on a Federal level the State fair trade concept enacted by 45 
out of 48 States in the union, which provides for permissive retail- 
price maintenance in the distribution of trademarked products, when 
such commodities are in free and open competition with commodities 
of the same general class, produced or distributed by others, would, 
based on nearly 27 years’ experience in the marketplace with fair 
trade enforcement, provide a realistic means and an effective and 
enforceable vehicle to cope with the selective loss-leader selling 
problem. 

S. 3851 nor S. 3852 may not, and in our opinion is not, an effective 
or workable measure to cope with the problem of loss-leader selling. 

It is encouraging nevertheless, that the sponsors of these measures 
recognize the multiplied evils resulting from its nefarious practice in 
the marketplace and its threat to the general welfare of our national 
economy. 

Once the problem of loss-leader selling is recognized in its true 
light, Congress, ever alert, will in its wisdom find and provide a 
workable and equitable solution. 

Senator Brste. Thank you very much, Mr. Waller. I believe I 
have no questions. 

Mr. Jentz. Just one question, Mr. Waller. 

According to your last sentence, it would appear that you believe 
the basic problem at which this fair trade legislation is directed is 
the loss-leader selling practice, is that correct ? 

Mr. Water. That is definitely part of it. I do not say it is the 
complete practice. I think that it is part of the practice. 

Mr. Jente. Well, what other practices are involved? What other 
practices, in your judgment, would be prevented or eliminated by 
fair trade? 

Mr. Water. When you say “loss leader” you are talking now about 
the selective loss leader that we defined completely ? 

Mr. Jenx. Yes. 
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Mr. Warr. Let’s say in the main that is the purpose of the fair 
trade, is to prevent. the use of loss-leader selling to lure people into 
a place and make them feel that this is the thing as far as this par- 
ticular retailer is concerned, and then find themselves later on having 
to pay a higher cost, because sooner or later they must make up what 
they have to lose at that point. 

Senator Brete. Thank you very much, Mr. Waller. 

Mr. Waiter. ‘Thank you, Senator. 

(The complete statement of Mr. Herman S. Waller, requested by 
Mr. Sidney Waller to be placed in the record, reads as follows :) 


STATEMENT OF HERMAN S. WALLER, OF THE LAW FIRM OF WALLER & WALLER, 
CHICAGO, ILL., COUNSEL TO THE NATIONAL ASSOCIATION OF RETAIL DRUGGISTS 


LOSS-LEADER SELLING—S. 3851 AND 8. 3852 


My name is Herman 8. Waller, of the law firm of Waller & Waller. I ama 
member of the Illinois and Florida bars, with offices at 32 West Randolph Street, 
Chicago, Ill. For over 25 years I have represented the National Association of 
Retail Druggists as its legal counsel. The association represents the Nation’s 
retail drugstore owners, with an active membership of over 36,000 independent 
retailers, and, by affiliation with State and city pharmaceutical associations, 
represents almost every drugstore owner in the United States. 

I appear in behalf of the retail druggists of the country and the tens of thou- 
sands of their employees and families to give what I believe would be their view 
of the loss-leader selling problem as it is practiced in the market place and the 
reasons why legislation such as is embodied in S. 3851 and S. 3852 will not be 
effective and does not go far enough to correct the challenging problem of loss- 
leader selling. 

In order that you may not misunderstand my comments, I find it necessary 
to limit the phrase “loss-leader selling” to the phrase “selective loss-retail sell- 
ing.” For if a merchant in any field of distribution was to continue loss-leader 
selling in his entire establishment—this, of course, would exclude the prevailing 
practice of multiple-unit outlets, who frequently use one entire unit to sell below 
cost everything in their store or establishment in order to kill off adjacent com- 
petition—no legislation of any kind would be necessary in this respect. The 
laws of arithmetic would soon take care of such a merchant. However, the 
practice of selective loss-leader selling, while it, too, has its toll, takes much 
longer, and unless the practitioner of the selective loss-leader practice is sup- 
ported by concentrated outside capital inevitably both such practitioner and his 
immediate competitors suffer slow but sure business death. 

At this time, I find it also necessary and appropriate to define the practice 
of “selective loss-leader selling” as it is now and for a long time in the past has 
been practiced in the market place. The practice consists of a single merchant, 
invariably one who operates multiple units in a concentrated area, or a large 
department store, or so-called supermarket, who can afford newspaper and/or 
radio advertising, to select one or several branded, highly advertised, and con- 
sumer accepted products of standard quality and value, and cut the resale price 
of such product or products below cost or at cost of handling such products, in 
order to attract and lure customers to its establishment, by creating the false 
impression that the price cutter’s economic ability is greater than that of his 
competitors, and that the prices not only of those selected articles, but of all 
articles sold by him, are more favorably priced than those of his competitors. 
Not to be outdone, another competing merchant equally as large or even larger, 
the same day or the next day, likewise selects one or a few similarly famed 
branded products and repeats the performance of the first merchant. Each 
not to be outdone by the others, reduces the price of such products to meet or 
beat competition with the ultimate results of bringing about a price war in the 
area or areas affected by such tactics of merchandising among all retailers. 

To illustrate to you a documented incident which selective loss-leader selling 
generates, | make reference to the chain of price wars all over the country 
generated as a result of the United States Supreme Court decision which inval- 
idated the Miller-Tydings Act in 1952 by which it rendered ineffective the 
enforcement of the State fair trade acts and which necessitated Congress to 
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enact the McGuire Act. I quote from a sign which appeared in a drugstore 
window in Akron, Ohio, in the last week of April 1952, a photostatic copy of 
which sign I have in my files. This sign was featured in a Walgreen drugstore 
window and was said to have been prompted to meet local competition. It read 
as follows: 

“Here is proof that Walgreen’s give you Akron’s lowest drug prices: 


Cents 
NO I Ns cn ig perenne es inn gras dm mame saind menos cdewenen a 
a nae Ns erga ee 5 
nO SO OE ie i Sl ek lee 5 
pac ea eee akeaemmnks 7 
I ek ih he enenn cet 5 
Teen ane wine ini saree iereariae 27 
nn 2 ee ei mappa eae einan 19 
nN Sa a ds Sate Dee a eaten x 
I OE TT a a ean eee eenmee 19” 


Without discussing the wholesale costs of these items, I can assure you, never- 
theless, that it would cost more to steal them, let alone purchasing them. 

As the Senate Select Small Business Committee, in its report and recommenda- 
tion to the Senate Interstate and Foreign Commerce Committee, when it con- 
sidered the enactment of the McGuire Act in 1952 so aptly said: 

“Your committee is hopeful that the members of the business community will 
recognize their responsibilities in this situation and that they will realize the 
dangers inherent in loss-leader selling and cuthroat competition; that they will 
realize that such practices can result only in damaging the whole economy. 
It is not only the small independent merchant who suffers in a price war. The 
manufacturer and the consumer also suffer. And the leaders of price-cutting 
campaigns should realize that injury to other segments of the retail trade 
cannot benefit them. Gains realized from loss-leader settling are short lived. 
The practice is a vicious one and defeats itself. No merchant, no matter how 
large, can afford to continue loss-leader selling indefinitely. He must engage in 
other practices in order to recoup his losses. And such other practices of 
necessity require that he sell other merchandise at high profits. The consumer 
must sooner or later discover the fallacy of the loss-leader selling technique, and 
then the retailer loses the good will of his customers and their patronage. The 
good sense and recognition of their responsibilities should impel the over- 
whelming mass of the business community to the logic and wisdom of fajr 
trade.” 

It is appropriate now to inquire what is the effect of loss-leader selling practice 
as it is now employed in the market place on our economy, our free enterprise 
system, and our democratic form of government as far as it concerns and affects 
the producer, the distributor and the consumer. 

With the general development of commerce and industry from the so-called 
crackerbarrel stage to a method of mass production and distribution of con- 
sumers’ wants, wherein goods sold became identified and individualized, so that 
each item carried the prestige, trademark, and goodwill of the producer, com- 
petition for public acceptance became keen and complex, not only among pro- 
ducers, but among retail distributors as well. With the expansion of mass pro- 
duction followed the consequent need of mass distribution, with the concomitant 
expansion of varied types of distributive outlets each striving for the largest 
share of consumer preferences. Through the medium of concerted advertising, 
nationally known quality products acquired a reputation for standard values and 
greater public acceptance, so that the price of an article became a criterion of 
value, and frequently an index of quality. Accordingly, experience in the market 
place soon revealed that the establishment and maintenance of a standard resale 
price for one’s branded product invariably resulted in sustaining the consumer’s 
confidence in the product, and the reputation of the producer of such products. 

The growth and expansion in the number and size of retail outlets, each 
struggling for a larger portion of the consumer’s patronage, resulted in competi- 
tive practices which threatened the orderliness of the market place, our accepted 
concepts of free enterprise, and the democratic form of government. One of 
these practices consisted of predatory price cutting of nationally accepted branded 
products. This retaliatory practice spread and became so rampant in the 
1930’s that it was not infrequent to witness the annihilation of many nationally 
accepted trademarked products from the market place, and the extermination 








re 
of 
re 
ad 


rts 


DISCOUNT-HOUSE OPERATIONS 97 


of hundreds of small independent retailers in its wake. This extensive and con- 
tinued practice of predatory price cutting of publicly accepted products soon led 
consumers to doubt the quality and value of such products with the consequent 
loss of sales, aS well as the loss of cooperation of a large number of retail 
outlets (including even those who engaged in the practice) in promoting the 
roduct. 

, With the spread and continuation of this uneconomic practice commonly known 
as selective loss leader selling in the market place, it brought about a system of 
competitive retaliation among retailers, so that it was not unusual to witness 
merchandise of standard quality and value actually given away or sold at prices 
as if the merchandise was stolen. This practice of selective loss-leader selling 
sometimes is euphoniously called “efficient merchandising,” “discount selling,” 
“we will not be undersold,” and “the love of shopping around for a bargain.” Un- 
til about 25 years ago this practice was tolerated to the extent that it produced a 
system of competitive usages and practices which are based upon false, deceptive, 
and misleading methods of distribution ; inflicting injury and destruction to prop- 
erty and property rights; the tolerance of unjust enrichment of the unscrupulous 
by misappropriation; and the contravention of a fair economic and desirable 
order of competitive relationships in the market place. In fact, old loyalties and 
old faiths were shaken. The problem of this practice in the market place became 
troubling not alone to the underdog but, to the top dog as well; not alone getting 
a man at the bottom of the heap, but to those on the precarious pinnacle, and 
virtually everyone else in between. The whole field of man’s spiritual and intel- 
lectual quest in his economic activity under such an unethical pattern was chal- 
lenged. To correct this problem of deceitful and fraudulent practices in the 
distribution of trademarked products which seriously threatened the legal, eco- 
nomic, social, and political order of men’s endeavor in a democratic society, 
something had to be done. 

Beginning with California in 1931 so that by 1941—45 out of the 48 State 
legislatures in the United States enacted a State fair-trade act in which the pre- 
amble uniformly provides : 

“An Act to protect trademark owners, distributors, and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a trademark, brand, or name.” 


And the Congress on two occasions, in 1936 and again in 1952 enacted legislation 
to effectuate the State fair-trade acts as far as interstate commerce was con- 
cerned. To be sure, as is the case with any, even the most desirable innovation 
in the field of human endeavor, the fair-trade concept met with opposition from 
those who, although sincere and conscious of the problem the measure sought to 
correct, feared change itself, and more strenuously from the small minority who 
recognized in fair trade possible legal restrictions to their predatory practices as 
the only means of success. Fair trade then had to be sold, even as the Ten 
Commandments had to be, and still is being sold in order to sustain mankind 
in its spiritual and intellectual quest for economic acquisition in a free-enterprise 
economy. 

Many hundreds of cases—State and Federal—several United States Supreme 
Court decisions were rendered interpreting every phase, legal, and economic, of 
fair trade. Probably the most emphatic and symbolic statement with respect 
to fair trade was the comment of Justice Wilson, of the Illinois Supreme Court, 
who in the case of Seagrams vy. Old Dearborn Distributing Co. (363 Ill. 610) 
(speaking for a unanimous court, upholding the constitutionality of the Illinois 
Fair Trade Act), which case, by the way, was upheld by the United States 
Supreme Court in 299 U. S. 183 (1936), who in part said: 

“Tt is wholly immaterial whether the individual members of this Court agree 
with the economic and social philosophy upon which the Fair Trade Act is estab- 
lished, and no duty rests upon us to pass upon the wisdom of the economic pub- 
lic policy which it declares. That function is wholly legislative. It is not a 
judicial function to lecture either the public or business. Neither is it within 
the province of the Court to philosophize concerning economic conditions. In 
passing, however, we cannot help but note that many of the present legislative 
enactments, such as the fair-trade acts of New York, California, and Illinois, are 
resultants brought about because of the failure of the public, and particularly the 
business public, to observe those ethical principles which lie at the very founda- 
tion of fair dealing and business honesty. The shady efforts made by some to 
obtain an unfair advantage over others are not compatible with good citizenship 
nor in keeping with the best traditions of the law merchant as known at the 
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common law. If public opinion cannot check these practices, then business can 
expect legislatures to attempt to remedy them.” 

Today—now—with effective State fair-trade enforcement impaired by several 
State and Federal court. decisions the sinister practice of selective loss-leader 
selling is again on a rampage devastating small business in its wake, jeopardiz- 
ing our free economy and the benefits of free and fair competition, challenging 
our way of life and standard of living under our democratic form of government. 

We submit that no one desirous to provide the consuming public with the 
benefits of free competition in the market place can separate free competition 
from fair competition. Nor can one fail to be impressed with the extent to which 
fraudulent and deceptive practices are woven into the fabric of retail distribution 
as it is related in the practice of selective loss-leader selling of identified nation- 
ally accepted merchandise. And if one is so impressed, as this committee is, he 
or it is also depressed by the complete inadequacy of the present public or pri- 
vate measures or remedies to check it. 

It would follow therefore that a method of competition beset with fraud and 
deceptive practices which cannot be commonly accepted nor practiced ought not 
be tolerated. Any regulation of such competition has the impelling force and 
conviction that as a universal practice, fraud, or deception is economically un- 
sound and impossible. For wholly apart from its moral or ethical aspects, sale 
by fraud or deception is a denial of property exchange at equivalent value. 
Economically sale by fraud or deception differs only in degree from theft. 

When offenses against public morals interfere with the freedom of competition 
in the market place, congressional power to prevent their use as contrary to the 
public interest derives from the authority to regulate interstate commerce. All 
that is necessary is that Congress should, as it does by the several bills intro- 
duced in Congress, put the control of these practices upon an economic rather 
than a moral basis and declare their inevitable injurious effect upon free com- 
petition as the foundation of their prohibition in the public interest. 

When fraud and deceptive methods in trade appears as a matter of fact courts 
have invariably condemned the practice not because it is immoral, but because 
it is uneconomic. By S. 3850 and H. R. 10527, Congress declares it to be a fact, 
as a matter of public policy, that selling below established prices by the fraudu- 
lent and deceptive practice of selected loss-leader selling is uneconomic, and 
injurious to the public interest. 

In our highly industrialized age, the Federal Government can no longer stand 
aloof from what happens in our private economy. 

It is proper and appropriate for me at this time as briefly as is possible to 
point out to this committee why 8S. 3851 and S. 3852 are ineffective measures to 
cope with the selective loss-leader selling practice as it is now employed in the 
market place. 

It is practical that we dispose of our objections to 8S. 3852 first, because the 
bill is shorter and deals with a single phase in its effort to solve the predatory 
practice of loss-leader selling. This measure amends the Clayton Act to pro- 
vide that: 

“Tt shall be unlawful for any person engaged in commerce, in the course of 
such commerce, to sell or contract to sell goods at unreasonably low prices if 
the effect of any such sale at any such price may be to destroy competition or to 
eliminate a competitor.” 

While the objections are numerous, I shall, however, in order to be brief 
point out only the more significant ones. 

(A) What constitutes selling goods at unreasonably low prices? and when 
will such low prices—may—that is will destroy competition? Or eliminate a 
competitor? Myriad interpretations of these terms are honestly possible, with- 
out counting the large number of probable interpretations that may be offered 
by the chiseling—fly-by-night merchant—who is consistently searching to acquire 
a little edge of some kind by hook or crook, of his competitor. 

If experience in this connection is any criterion, one need but study adjudi- 
cated cases interpreting State sales below cost statutes, which are by far more 
definite in spelling out the terms of its provisions—particularly—what consti- 
tutes cost and the sale below cost. 

(B) No less important is the second objection to this measure, namely, the 
fact that its provisions are enforceable as the Clayton Act is, viz, by the Federal 
Trade Commission and/or the Department of Justice, with possible private suits 
for treble damages as is in such acts provided. As far as Federal agencies 
enforcement of the provisions of 8. 3852 is concerned, I need but stress the fact 
that neither of the agencies mentioned are sufficiently staffed and sufficiently 
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provided with appropriations to take care of present Clayton Act violations 
without S. 3852. I venture to assert that an effective enforcement of the provi- 
sions of S. 3852 alone would require probably an additional appropriation of 
$50 million for both departments. This in addition to the known fact that liti- 
gation under this measure would take decades in order to establish precedents, 
standardizations, and a satisfactory semblance of compliance. By this time 
the patient (small business and our free economy) will die, and the oxygen 
squad will be too late. 

Now let us, briefly, consider the objections to S. 3851 which attempts to pro- 
vide a measure to prohibit below-cost selling as a solution to the selective loss- 
leader problem. This measure amends the antitrust laws with the express pur- 
pose of prohibiting loss-leader sales. Although this measure is more expressive 
and in some respects more definite in its attempt to provide legislation to curb 
the loss-leader sales practice it, as it is defined in the bill, describes sales at 
retail at a price below the delivered cost of the commodity as is therein provided. 
Its terms and provisions are likewise not free from ambiguity, vagueness, and 
open to various interpretations thus making enforcement difficult and litigation 
expensive and prolonged. In particular: 

1. Section 27 (a) (1) lines 1 to 5, page 2, provides a definition for delivered 
cost, Which is to mean invoice cost to seller, and elsewhere prohibits sales below 
such cost with some seven exemptions to such a prohibition. What constitutes 
delivered cost has in the past, based on experience from judicial interpretation 
of a general provision in State “unfair trade practice acts,” so-called loss-leader 
sales prohibitions, created a source of vexations, prolonged and expensive law- 
suits frequently resulting in the court striking down such a statute on account 
of its being vague and indefinite. When this challenging accounting problem is 
further confounded with several of the seemingly necessary exemptions because 
this measure includes the sale of all commodities, such as is provided in 
sections 27 (a) (3) (a to g), inclusive, lines 14 to 25, page 2, ending with 
lines 1 to 12, page 3, of the measure, the problem of enforcing such a measure 
becomes vast, perplexing, and discouraging. 

When one, in this respect, surmises the various approaches of cost accounting, 
and the varied positions of sellers and their method of purchasing, let alone 
the comparisons of the small independent seller as compared to the large multiple- 
unit seller, the problem of invoice cost becomes reasonably insoluble. Then when 
you add to this the seven exemptions which are in fact defenses for loss leaders, 
the problem from the viewpoint of past experience, becomes completely insoluble. 

2. Unlike S. 3852, this measure provides for private enforcement, which in 
many respects has an appreciable value as against Federal agency enforcement, 
which, as stated, is now understaffed and underfinanced. However, with the 
difficulty and high cost of enforcement, briefly outlined above, which enforce- 
ment invariably will concern and involve a majority of small retailers, even this 
practical provision becomes undesirable and therefore justifiably objectionable 
because of its ineffectiveness in its effort to accomplish the aim and purpose of 
this measure. 

3. Section (¢) (1) of this measure provides the venue and procedure of en- 
forcement or violation thereof. Aside from the objections asserted in the 
previous paragraph the last part of this subsection, lines 5 to 9, inclusive, on 
page 4, provides for the furnishing of a bond on the part of the plaintiff against 
damages for an injunction “improvidently granted,” thereby not only adding 
to the cost of litigation, but also providing a source of discouragement for the 
small retailer to initiate such suits. If anything, in this respect, the provision 
should not be mandatory, and possibly should provide only for a bond to be 
furnished on the part of the plaintiff in the discretion of the court based upon 
the pleadings, and that in a nominal amount. Subparagraph (2) of this subsec- 
tion limits enforcement of this measure to private persons, by expressly exclud- 
ing Federal agency enforcement. It is believed that a better provision in 
this respect would be to provide for concurrent enforcement, on a permissive basis 
particularly when the loss-leader practice works against interstate commerce and 
tends to interfere with free and open competition in the market place. 

4. Subsection (d) (1) properly, and I believe adequately provides an enabling 
provision to effectuate the enforcement of the remaining effective state “unfair 
trade practice acts”—that is, State loss-leader acts. 

5. Subsection (d) (2) is positively and unalterably objectionable to the mem- 
bers of our association, and I believe, to small business in general for the 
ostensible reason contained in the proviso of the subparagraph thereof. While 
the first part of the paragraph (a), lines 4 to 15, inclusive, on page 5, in effect 
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repeats the enabling act provision contained in the McGuire Act amendment 
to the Federal Trade Commission Act to effectuate the State fair-trade acts 
enacted by 45 of the 48 States in the Union, the proviso in this measure con- 
tained in lines 15 to 22, inclusive, on page 5 in fact nullifies its own provision 
and by direct implication nullifies the effectiveness of the provision contained in 
the McGuire Act, by limiting the application as far as interstate commerce is 
concerned to contracts and agreements establishing minimum resale prices, 
providing such minimum reselling prices so prescribed do not exceed—quoting 
the exact language of the bill, line 18, page 5, “is higher than the delivered cost 
to the seller.” Further in that subsection are also provided some seven exemp- 
tions that are defenses—in other words loopholes—to hinder effective enforce- 
ment of this measure as is. 

The paragraph of this subsection pertaining to the proviso not only vitiates 
its own provision, but also renders ineffective a similar provision in the McGuire 
Act, as well as decisively frustrates the aims and purposes of Congress in its 
effort to enact the pending bills more commonly known as the Harris bill, H. R. 
10527, in the House and the Humphrey-Proxmire bill, 8. 3850, in the Senate. 
Moreover and by far more detrimental and aggravating to small business is 
the fact that this proviso will render nugatory and legally and practically in- 
effective the State fair trade acts enacted by 45 out of the 48 State legislatures 
in their effort to cope with the selective loss-leader selling practice as it is now 
used in the market place. 

6. Section (1) as is provided by lines 4 to 18, inclusive, on page 7 merely 
restates what the law is now, therefore is superfluous and unnecessary. 

7. As urgent and challenging as is the objection to this measure stressed in 
paragraph 5 hereof, even more futile and ineffective is the premise of any measure 
which only prohibits sales below invoice cost, as a solution to the selective loss- 
leader selling problem as it is practiced in the market place today. 

There are numerous objections to sales below cost measures even if they 
provide a percentage of cost of doing business to be added to invoice cost. 
Generally it is so because of the difficulty of ascertaining what constitutes in- 
voice cost, and under what circumstances as well as to ascertain the necessary 
and vital ingredient of an average cost of doing business. The latter problem 
of cost is even more difficult to ascertain because of its variation as applied and 
compared to a pushcart peddler operation with that of a highly and efficiently 
operated department or chainstore operation. When these problems are further 
complicated with numerous exemptions which, in fact, furnish loopholes, enforce- 
ment of such a measure becomes costly and prolonged and ultimately ineffective, 
so that the aim and purpose of such a measure is invariably frustrated. On 
this score, the particular objections to S. 3851 are: 

(A) Aside from the fact that this measure fails to recognize the very basis 
of our free enterprise system, which is realizing a profit from the operation of a 
business, it eliminates from cost of distribution of commodities the very vital 
and necessary item of cost of doing business. It is an unchallenged fact that the 
most efficient and brilliant merchandisemen cannot long remain in business, even 
if the cost of business were added to invoice cost, unless his operation was 
eleemosynary. When the above fact is further reconciled with the practice of 
effective loss-leader selling multiplied and expanded by the selectors, a com- 
petitor in the market place, small or big, shall as a matter of course, in order 
to meet the varied and numerous competitors be compelled to sell everything in 
his establishment not at cost but below cost, namely invoice cost, as is provided 
in this measure. 

(B) When the invoice cost provision provided in S. 3851 as considered in the 
light of market place reality, briefiy stressed in the previous paragraph, is 
coupled with the practice now prevailing under the Robinson-Patman Act (as in- 
terpreted by the United States Supreme Court in the Standard Oil Co. case, 
which, by the way, S. 11 and H. R. 11, now pending in Congress, is trying to cor- 
rect), a practice which permits a supplier under the guide of good faith to meet a 
competitor’s lower price and terms, to favor a single or a group of distributors, 
without making available equal prices and terms to all competitors in a given 
area, the result of this double squeeze will provide the quickest means of anni- 
hilating small business, and promoting a battle royal between the giants in the 
field of production and distribution. The ultimate result of such a condition is 
open to many and varied conjectures. 

(C) Equally as important and as practical as the above objections are, is the 
reactionary and adverse effect S. 3581 will have on its apparent aim to solve the 
undesirable and uneconomic practice of loss-leader retail selling. It is respect- 
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fully and sincerely submitted that the measure will unwittingly encourage and 
endorse loss-leader selling. By its very terms, it sanctions and legalizes selling 
below cost. By its several and undefinable exemptions in many respects its pro- 
vides loopholes for chiselers to take advantage of, and to violate the professed 
purposes of the act. This measure rather gives credence and morality to a prac- 
tice in the market place which experience testifies to be the fact, that the prac- 
tice of selective loss-leader selling, even at cost, that is adding a reasonable 
percentage to invoice cost—the cost of doing business, is fraught with and con- 
ducive to deceit and fraudulent practices detrimental to our free economy and 
our democratic form of government which aims to provide equal opportunities 
in the market place, as well as to promulgate fair competitive practices, so 
that consumers as well as producers may benefit from the concept of free 
competition. 

In conclusion, may we respectfully suggest that if a sale-below-cost measure 
is found to be desirable, its provisions, briefly, should provide for costs to include 
a definable and average invoice cost, plus a reasonable and average cost of doing 
business, so that the term “loss-leader practice’ shall mean selling at a price 
below such combined costs with only a few restricted exemptions free from 
possible loopholes. Such a measure, coupled with the provisions of 8S. 3850, 
which embraces on a Federal level the State fair trade concept enacted by 45 
out of 48 States in the Union, which provides for permissive retail price mainte- 
nance in the distribution of trademarked products, when such commodities are 
in free and open competition with commodities of the same general class, pro- 
duced or distributed by others would, based on nearly 27 years’ experience in the 
market place with fair-trade enforcement, provide a realistic means and an 
effective and enforceable vehicle to cope with the selective loss-leader selling 
problem. 

S. 3851 nor S. 3852 may not be, and in our opinion is not, an effective or work- 
able measure to cope with the problem of loss-leader selling. It is encouraging, 
nevertheless, that the sponsors of these measures recognize the multiplied evils 
resulting from its nefarious practice in the market place and its threat to the 
general welfare of our national economy. Once the problem of loss-leader selling 
is recognized in its true light, Congress ever alert, will in its wisdom find and 
provide a workable and equitable solution. 


Senator Brete. The last witness for the afternoon is Dr. Stewart Lee. 


STATEMENT OF STEWART M. LEE, CHAIRMAN, DEPARTMENT OF 
ECONOMICS AND BUSINESS ADMINISTRATION, GENEVA COLLEGE, 
BEAVER FALLS, PA. 


Senator Bisir. Dr. Lee, we are glad to have you here. If it is 
satisfactory to you, we will incorporate your full statement at this 
point in the record, and you may proceed as you wish. 

(The full statement of Dr. Lee follows:) 


STATEMENT OF STEWART M. Lee, CHAIRMAN, DEPARTMENT OF ECONOMICS 
AND BUSINESS ADMINISTRATION, GENEVA COLLEGE, BEAVER FALts, Pa. 


My name is Stewart M. Lee. I wish to thank the committee for permitting 
me the opportunity of presenting this statement in opposition to bill S. 3850, 
Federal price fixing bill. I live at 206 Oakville Road, Beaver Falls, Pa. Since 
June 1950 I have taught economics and business courses at Geneva College. At 
present [ am chairman of the department of economics and business administra- 
tion. My doctoral dissertation, accepted at the University of Pittsburgh, 
Summer 1956, was entitled “Some Economic Implications of Resale Price Main- 
tenance With Particular Attention to the Discount House.” Since that time, 
I have been a contributor to the Council on Consumer Information, head- 
quarters at Colorado State College, Greeley, Colo. I received my A. B. from 
Geneva College, and the M. A. and Ph. D. from the University of Pittsburgh. 

This statement is made in behalf of the Consumer Conference of Greater 
Cincinnati, the largest and oldest consumer group anywhere, which is com- 
posed of active and contributing members, women’s clubs, and business firms. 
The organization has over 1,000 members. It is nationally known for its edu- 
eational work and support of legislation in the interest of consumers. 
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‘ The Consumer Conference of Greater Cincinnati would like me to register 
its opposition to H. R. 10527, or any other resale price fixing bill. AS an 
economist, I would like to register my opposition, also. 

As an economist, I am disturbed at attempts to build rigidities into our free 
price system, and particularly at this time when we are in the midst of a 
recession. The Temporary National Economic Committee of the 1930’s showed 
evidence of the problems created when prices are not permitted to fluctuate 
more readily in recessions. 

We have laws to prohibit horizontal price fixing and yet in reality this bill 
would sanction various types of horizontal price fixing under the disguise of 
vertical price fixing. Let me illustrate this point. In my hometown there 
are eight pharmacies. If the owners of those pharmacies would agree to sell all 
brands of toothpaste at the same price to avoid price competition, the law 
would declare this horizontal price fixing. But, if the pharmacists would per- 
suade each manufacturer to fair trade his products, the end result is horizontal 
price fixing. . 

This fair trade law would compel retailers to follow a parallel price policy, 
demanding private conduct which the Sherman Act forbids. When the retailers 
are forced to abandon price competition, they are driven into a compact in 
violation of the proviso which forbids horizontal price fixing. As the law 
stands today, horizontal price fixing is still illegal, but horizontal price fixing 
through a vertical process of resale price maintenance is legal. 

The free and open competition necessary in order to permit resale price main- 
tenance raises many questions as to when competition is free and open. If 
there are only eight national brands of photographic light meters, does that 
represent free and open competition? If one lives in a community in which 
only one store handles only one brand of light meters, is that free and open 
competition? If persuasive advertising sways a buyer, even though quality 
difference is absent, is that free and open competition? I ask you gentlemen, 
what is free and open competition? Does it really exist in the market place? 

Ward S. Bowman, Jr., in an article, The Prerequisites and Effects of Resale 
Price Maintenance, University of Chicago Law Review, summer 1955, goes 
so far as to state that resale price maintenance tends to work only when fairly 
strong monopoly elements exist at retail and/or manufacturing levels. “This is 
so whether a particular use of resale price maintenance has come about through 
coercion by dealers, as a result of bargaining between organized dealers and 
or organized manufacturers, or as a means of assuring performance of esesntial 
service.” 

Resale price maintenance legislation is not needed to prevent predatory price 
eutting. The Sherman Act and the Robinson-Patman Act, particularly section 38, 
have been passed by previous sessions to prohibit such predatory price cutting. 
Instead of shackling the free enterprise system any more, maybe Congress should 
investigate why so many proponents of this bill feel endangered by predatory 
price cutting which is already illegal. 

It has been argued that price protection should be given through the enact- 
ment of this bill because there are other forms of manufacturers’ control of 
prices at retail such as selling on consignment and manufacturer-owned retail 
stores. If a manufacturer is really interested in controlling the retail price 
then maybe that same manufacturer should assume some of the risks which 
manufacturers assume when selling on consignment or when owning the retail 
outlet. Risks and responsibility are part of consignment selling and owning 
retail outlets, but what are the additional responsibilities and risks which will 
be assumed by the manufacturer under this resale price maintenance bill? 

The rise of the so-called discount house is used as an argument for enacting 
a Federal fair trade bill, but an empirical study made with regard to the dis- 
count house indicates rather strongly that fair trade laws stimulated its growth. 

I think a comment or two about discount houses may be in order. I have 
shopped discount houses in New York City, Philadelphia, Pittsburgh, Chicago, 
Cincinnati, and St. Louis in doing research on this subject and I am hoping 
to shop the discount houses in the District of Columbia. The discount house 
has been called an illegal price cutter, a black market of sorts, bootleg competi- 
tion, quasi-wholesale outlets, backdoor selling, discount menace, discount disease, 
legitimate bootlegger, illegitimate bootlegger, percent-off-list chiseler, upstairs 
retailer, speakeasy type of operation, and profit pirate. The question might well 
be raised as to who is the legitimate seller—the so-called legitimate jeweler 
selling an Omega watch for $150, or the discount merchant who sells it for $95? 
In the late 1800’s the introduction of the mail-order house met with a great 





ne Ne I OE 


deal 
tical 
and j 
In 
of re 
pass 
and 
In 
and 
inte! 
mad 
Le 
they 
stor 
forn 
to |] 
pric 
T 
of t 
neit 
whi 
long 
the 
soal 
to r 
K 
thre 
fair 
thir 
mo 
den 
coll 
vill 
has 
diss 
fes! 
in s 
T 
the 
Ele 
an 
tho 
be 
fai 


cos 
bli 
un 
but 
eal 
it 
pet 


th: 
col 
de 


de 


an 
©) 
in 

M 
mi 





DISCOUNT-HOUSE OPERATIONS 103 


deal of resistance from the vested interest groups in retailing, and was prac- 
tically attacked as being un-American, but the mail-order house has survived 
and is an accepted institution in retailing today. 

In the 1930's the introduction of the chainstore system met with a great deal 
of resistance from the vested interest groups again, and many State laws were 
passed in attempts to block its growth, but the chainstore system has survived 
and is an accepted institution in retailing today. 

In the past decade the discount house, as we know it today, has developed, 
and this new form of competition has been soundly condemned by the vested 
interest groups in retailing. At this time the discount house seems to have 
made its niche in retailing and will not be dislodged easily. 

Legal attempts were made to stop the competition of the mail-order house; 
they failed. Legal attempts were made to stop the competition of the chain- 
stores; they failed. Now legal attempts are being made to impede a newer 
form of competition—the discount house. Is not the United States large enough 
to provide room for many different types of retail stores selling at different 
prices ? 

Time magazine, March 10, 1958, stated: “To many oldtime retailers, the day 
of the discount spells doom for the small neighborhood businessman, who has 
neither the capital nor the market for a high-volume, low-price operation. But 
while it is rough on retailers, it is fine for the United States consumer, who at 
long last has learned to call the tune. In the long run, it may also prove just 
the right tonic for United States businessmen, who will be forced to pare their 
soaring distribution costs—which are often equal to production costs—down 
to realistic levels.” 

Fortune magazine, April 1958, stated: “It is plain that fair trade is about 
through * * *,. It’s about time. As Fortune and others have long argued, the 
fair trade laws have no place in a mass-production economy. Even in the 
thirties, when retail druggists bamboozled manufacturers into supporting their 
movement for price fixing, there was no real justification for it. Its belated 
demise has underscored how anachronistic our retail pricing system has be- 
come. Many manufacturers—and most retailers—see the discount houses as the 
villains of the piece; if only something could be done about them, the refrain 
has often been, everybody could settle back and enjoy price ‘stability.’ But the 
discount houses ure not a cause of retailers’ pricing troubles; the are a mani- 
festation of a change in our whole distribution apparatus. Discount houses, 
in short, are a recognition of a fact of life, not the cause of it.” 

The Wall Street Journal editorial of February 27, 1958, stated: “The death of 
the so-called fair-trade movement—that is the way one retailer greeted General 
Electric's abandonment of its efforts to set minimum resale prices on housewares 
and radio products. 

“For practical purposes the death occurred some time ago. A shopper who 
thought he had to pay a manufacturer’s list price for almost anything would 
be hard to find. Company after company has given up the struggle to keep 
fair trade alive. Supreme courts in State after State have killed such laws. 

“General Electric was one of the most prominent defenders—at considerable 
cost to itself—of fair trade. But GE’s own defenses have been gradually crum 
bling, and no wit has belatedly but sensibly conceded the obvious: Fair trade is 
unenforcible in the courts and in the market place. 

“Tt is unenforceable but people can see for themselves that it is not fair trade 
but the reverse. A producer has every right to charge whatever he thinks he 
can get when he sells his product to a dealer, but what the dealer wants to resell 
it for must be the dealer’s own decision. Either that or we do not have a com- 
petitive economy. In this matter, fortunately, the forces of competition prevailed. 

“And in this obituary there is perhaps a hint of a broader truth. The notion 
that people can really be regimented by price, wage, currency or other economic 
controls is a delusion People find ways to get around the controls, even the 
deadening controls of Socialist and Communist countries. 

“It would be well if that fact were as clear to everyone as in the unlamented 
death of fair trade.” 

I would also like to read a letter which I wrote to the Wall Street Journal 
and which they published in the April 2 issue: “Regarding your editorial 
‘Obituary of a Delusion’ (February 27), it might be worthwhile to recall that 
in August 1952 our duly elected Representatives in Washington passed the 
McGuire Act. which set the stage for the delusion by a vote of 264 to 26 for the 
measure Our Senators and Representatie VS seemed overw helmingly eager to 
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pass a bill to control resale prices for their constituents, and yet the same Sena- 
tors and Representatives and their predecessors have never seen fit to pass a 
fair-trade bill for Washington, D. C., where they spend their money.” 

Gentlemen of this committee, you have a real responsibility to the ocnsumers 
in the rest of the country as well as in Washington. 

It is difficult for me to believe that the waning of fair trade is the cause of 
the recession or that the enactment of this bill will be the savior of American 
small business. The cause-and-effect relationship which has been shown between 
the faltering State fair-trade laws and small-business failures is questionable. 
In the April 18, 1958, issue of Business Week a special report was published on 
business failures. The article, which is based upon findings of Dun & Brad- 
street, Inc., states that there have been fewer failures than a year ago among 
drugstores. In addition, because of the great increase in the number of busi- 
nesses in recent years, the number of failures figure out to a percentage well 
below what it was in 1939, and far lower than in the early 1930's. 

I would like to stress the following three points: 

1. If a manufacturer is desirous of controlling prices to the retail level, 
then he should assume some of the risks of the retailer through such a thing 
as consignment selling. 

2. Dun & Bradstreet statistics on business failure do not seem to indicate 
that faltering fair-trade laws are the cause of retail business failures. 

3. The fear of loss-leader selling seems groundless as indicated by our 
good neighbors of Canada in two studies by the Restrictive Trade Practices 
Commission into loss-leader selling, which were made in 1954 and 1955. 

I would like to conclude my remarks by presenting to you the basic conclusions 
reached in my doctoral study. 

(1) The overall economy derives greater benefits from a flexible price 
system than from a rigid price system such as that provided by resale price 
maintenance laws. 

(2) The problems involved in enforcing resale price maintenance con- 
tracts and the lack of desire on the part of a vast number of manufacturers 
and retailers to enforce these contracts negate many of the arguments for the 
continuation of those laws. 

(3) The growth of discount houses has been stimulated by their ability 
and willingness to sell fair-traded goods below the fair-trade price with 
very little fear of enforcement. 

(4) The argument that the independent drugstores need the protection 
afforded by resale price maintenance laws is no more valid than the argu- 
ments presented by the “corner” grocery stores in their attacks against the 
growth of the chain grocery stores in the 1930’s. If there is a need for the 
independent drug store it will be able to survive. If there is not a need then 
there is no reason to pass laws to permit it to continue in existence artificially. 

(5) The marketing of many drug and cosmetic products under resale price 
maintenance contracts has played a part in shifting the sale of large quan- 
tities of these products from the drugstore to the grocery store. The laws 
which were passed to aid the drugstores have also harmed them. 

(6) Resale price maintenance laws have maintained higher prices for 
consumers and in turn this has had the effect of encouraging the con- 
sumer to buy at the lower prices provided by the discount houses. 

(7) The discount house has become an integral part of the marketing 
scene and is taking its place beside the other types of retail outlets. The 
benefits to be derived from these lower price retail outlets far outweigh the 

potential harm which other retail outlets may feel they are receiving from 
this type of competition. ; 

(8) Whatever reasons might have existed for the enactment of resale price 
maintenance laws during the depression years of the 1930’s do not exist to- 
day: therefore, the national economy would benefit by the outright repeal of 
the Miller-Tydings and McGuire Acts, and the defeat of this bill. : ’ 

At the present time the difficulties in the enforcement of resale price main- 
tenance laws, the growth and acceptance of the discount house, and the changing 
retail pattern seem to obviate these resale price maintenance laws. It has been 
assumed in this statement that this country is committed to a system of economic 
organization predominantly of free enterprise. Many of the virtues of free enter- 

prise are confined to free and effectively competitive enterprise. Evidence seems 
to indicate that resale price maintenance legislation and an effectively com- 
petitive system are incompatible. A choice must be made between an economy 
in which Government regulation becomes more important or an economy which is 
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to be based upon the free enterprise system. The choice does not rest upon the 
acceptance or rejection of resale price maintenance legislation, but the passage 
of such legislation is indicative of a trend away from a freely competitive eco- 
nomic system. 

Mr. Ler. Mr. Chairman, I appreciate the ee y to appear here 
presenting this statement in opposition to bill S. 3850, the Federal 
price-fixing bill. , 

I might say that my background includes a doctorial dissertation 
at the University of Pittsburgh on the discount-house and resale-price 
maintenance or fair trade. 

In the ensuing years, I have shopped discount houses in New York 
City, Philadelphia, Pittsburgh, Buffalo, Chicago, St. Louis, Wash- 
ington, D. C., and small towns in the vicinity where I live. 

I am an academician and economist by profession and my income is 
not dependent on the way that I look at this bill in either respect. 
I have just completed a booklet on the consumer and the discount 
house which will be pubished by the National Council on Consumer 
Information. 

The vast majority of American consumers are unaware of what is 
going on in Washington at the present time which can affect them. 

If your constituents were aware of the fact that the Senate were 
even considering a bill which would prohibit price reductions in the 
retail market place on certain products, I believe that they might well 
shake their heads and ask themselves, “What has happened to the 
American competitive free-enterprise system?”—a system which I 
think we all love until the competition hiatus. 

No; you have not received many, if any, letters from your con- 
stituents voicing their disapproval of this price-fixing bill. One can- 
not disapprove of something about which he is not aware. 

Gentlemen, you represent the bulwark between the selfish interests 
of certain business interests, and the more-or-less defenseless and 
unsuspecting consumer. How good a bulwark are you? 

Exact figures on how much a price-fixing bill of this type would cost 
the American consumers are not obtainable, but here are some esti- 
mates which have been gathered and developed from reliable sources. 

If this price-fixing bill is passed, it is estimated that it will cost the 
American consumers at the very minimum $1 billion annually, and a 
conservative maximum figure of $10 billion. I think we might point 
out that $1 billion to $10 billion, which would go to fair-trade products, 
if they are not fair-traded or protected by fair trade, the consumers 
could spend that $1 billion to $10 billion and stimulate business instead 
of having a retardment as fair trade does to business. 

Senator Bratz. How do you arrive at those figures ? 

Mr. Ler. These figures are developed on the second page. 

Senator Birnie. Oh, you develop them on the second page? 

Mr. Ler. That is right. 

Senator Bratz. All right. 

Mr. Ler. They are basically from the Nation’s Business and a study 
of your Department of Commerce figures. 

The Nation’s Business, March 1955 issue, estimated that 4 to 20 
percent of the retail sales were covered by fair-trade contracts. It 
stated that approximately $6 billion to $34 billion worth of sales were 
done in fair-traded products. 
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Four valid studies have been made, one by the Department of 
Justice, showing that fair-trade prices were 3314, 31, 28.4, and 31 per- 
cent higher than the identical products purchased in non-fair-trade 
areas, such as the District of Columbia, or at retail outlets which 
ignored their State fair-trade laws. 

Senator Bisite. Which studies are those by the Department of 
Justice / 

Mr. Lxxr. It is one of those four. Ihave it in my briefcase. I don’t 
have it here. 

Senator Brsrx. It is my understanding that the staff is going to 
secure those studies. 

Mr. Ler. On the conservative side, the electrical-appliance trade 
has stated that after the first impact of price-cutting subsidies on 
Sunbeam, General Electric, and Toastmaster product ts, since they 
abandoned fair trade, these companies’ products should sell at retail 
for approximately 16 percent less than the former trade prices. 

In attempting to develop an answer as to how much fair trade costs 
the consumer, one can arrive at two extremes. If we take the figure 
that only 4 percent of retail sales are covered by fair-trade contracts 
and that the increase in prices is only 16 percent, then fair trade is 
costing the consumer only a little over $1 billion per year. 

If we take the figure that 20 percent of retail sales are covered by 
fair-trade contracts and that the increase in price due to fair trade 
is approximately 30 percent, then fair trade is costing the consumer 
a little over $10 billion. 

These figures do not include the non-fair-trade areas, but bill S. 3850 
would eliminate these non-fair-trade areas, including the area where 
you spend your money, Washington, D.C. 

Gentlemen, do you want. to ‘have the prices you pay fixed so that 
you will be unable to save money due to competition at the retail level? 

This estimate is felt to be too low. If a national price-fixing bill 
is passed, such as 8. 3850, then many more manufacturers will see the 
way clear to make more profits through higher fixed prices. 

I think the important thing to point out is that if you buy a Gen- 
eral Electric portable mixer at, say, $13 instead of $19.95, the consumer 
has $6.95 to ar: something else and stimulate business, and, in my 
visiting of the discount houses around the countr y, I do not find that 
they are really having much trouble in meeting their costs. 

I thank you for the opportunity to appear before you. 

Senator Biste. Doctor, may I ask you just one question prompted 
by the leaders and discount houses, especially by drugstores and chain 
grocery stores and other retail outlets. If it is true—TI think possibly 
in a good many instances cited by the previous witness on the Wal- 
green Drug Store example where they are selling certain listed items 
at a loss—if they sell those items at a loss, do they make it up on other 
items ? 

Mr. Lee. That isright. I would say this: The Federal Trade Com- 
mission made a study in 1945—completed in 1945—stating that they 
found out that when a sale was made below cost it was the exception, 
and I think it is important to point out that some prefer to advertise 
their products by selling at a lower price and use the money that might 
be used in promotional selling, which adds to the cost by reducing 
price. Other retailers prefer to advertise in the newspapers, the 
magazines, over the radio, which adds to the ultimate price. 
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If the one wants to promote his business by making the price the key 
for promotion, shouldn’t he have just the right to do that the same 
way as the one has the right to advertise in the new spapers ¢ 

We have the Federal Trade Commission set up to block predatory 
pr ice cutting. 

Senator Bisir. In your studies, I understand, you received a doc- 
torial on the thesis of discount houses ? 

Mr. Ler. It was the implications of resale price maintenance, fair 
trade, with particular attention to the discount house, and it was 
received from the University of Pittsburgh in 1956. 

Senator Bisie. Has any attempt ever been made to study the total 
number of products sold by, for instance, the chain drugstore as com- 
pared to independent ret: ull drugstores, to find out how the composite 
prices compare ¢ 

Mr. Ler. I have not seen one. I would imagine one of the repre- 
sentatives of the National Association of Retail “Druggists who would 
be here might be able to give you that figure. I would not be able to. 

Senator Biste. I have alw: ays been intrigued by these loss leaders— 
I also occasionally look at the New York Stock Exchange, and I see 
the most attractive stocks at the present time are retail drug stocks 
and large chains, so I believe they must be making money in their over- 
all operations. 

I very much appreciate your views, Mr. Lee. I am sorry that the 
buzzer has interrupted me so that I must return to the floor of the 
Senate. 

I think probably we have enough time to cover questions. Any 
questions ? 

Thank you very much, Doctor. We will give this our best and 
most considerate study. 

Mr. Ler. Thank you. 

(Whereupon, at 4:25 p. m., the committee recessed to reconvene 
at 9 a.m., Tuesday, June 24, 1958. ) 
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TUESDAY, JUNE 24, 158 


Unirep Srates SENATE, 
SeLecr CoMMITTEE ON SMALL Bustnzss, 
SUBCOMMITTEE ON RETAILING, 
DisTrisuTION, AND Farr Trape Practices, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 9 a. m., in room 457, 
Senate Office Building, Senator Hubert H. Humphrey presiding. 

Present: Senators Humphrey, Proxmire, Morse, Bible, and Gold- 
water. 

Also present: Walter B. Stults, staff director; Philip F. F. Jehle, 
counsel; William A. Creech, counsel; and Raymond B. Watts, counsel. 

Senator Humeurey. The first witness is Mr. Carretta. 

Mr. Carretta, we are very pleased to see you again and thank you 
very much for your willingness to come at this rather wholesome and 
invigorating hour. 

You go right ahead, Mr. Carretta. 


STATEMENT OF ALBERT A. CARRETTA, OF THE LAW FIRM OF 
CARRETTA & COUNIHAN, WASHINGTON, D. C. 


Mr. Carrerra. Mr. Chairman, I am thankful for the opportunity 
of appearing before you because I am most interested in the problems 
of the small-business community. 

For the record, my name is Albert A. Carretta of the law firm of 
Carretta & Counihan with offices in Washington, D. C. 

So that the committee may properly appraise my testimony, I be- 
lieve that I should state that I served for a number of years as one 
of the commissioners of the Federal Trade Commission. Prior to my 
service on the Commission, I practiced law, and also taught in the 
fields of law and economics in several leading universities in the 
United States. Since my term as a Commissioner expired in 1954, 
my law firm has specialized in trade-regulation problems and in 
tariff problems. Our clients for the most part are national trade 
associations made up principally of small-business men. 

Mr. Chairman, I have long been interested in the limitations which 
should be placed upon price competition. May I state very frankly 
and very bluntly that I feel that “free and open competition” is not 
in the public interest. By that I mean that if all of our businessmen 
have the absolute right to sell to whom they please and at prices they 
please, the natural effect of such freedom would be the development 
of monopolies. Consequently, the big would get bigger and the 
small-business men would eventually become extinct. 
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I am not ashamed to say that I am a proponent of fair trade, and 
I stand ready to defend and justify my position. My only regret is 
that too many of the so-called friends of fair trade take to the hills 
at the first sign of adversity. 

It has often been stated that the fair-trade statutes deprive the 
consumer of the opportunity to buy goods at a cheaper price. This is 
not necessarily so. We all have the urge to buy goods as cheaply as 
possible, but I wonder whether this is always the right attitude. 

President McKinley once said: 

I do not prize the word “cheap.” It is not a badge of honor * * * it is a 
symbol of despair. Cheap prices make for cheap goods; cheap goods make for 
cheap men ; and cheap men make for a cheaper country.” 

In the price-cutting wars of the 1930’s, we had become a cheap 
country with a vengeance, and we were falling into the glittering trap 
of radicalism. However, before long our citizens began to realize 
that preserving the corner drugstore was more important than saving 
a few pennies on a tube of toothpaste or on a bottle of cough medicine. 
Today the displacement of the small, independent businessman pre- 
sents a grave danger to our economy. America should be under no 
illusions as to the value or effect of promiscuous price cutting. It has 
been a most potent weapon of monopoly—a means of killing the small 
rival. It is so simple, so effective. Farseeing organized capital 
secures by this means the cooperation of the shortsighted, unorganized 
consumer to his own undoing. Thoughtless or weak, the consumer 
vields to the temptation of trifling, immediate gain, and, selling his 
birthright for a mess of pottage, becomes himself an instrument of 
monopoly. 

The consuming public has been told over and over again that fair 
trade means fixed prices at high levels. Many consumers have be 
lieved this because, when the statement was being made to them by 
operators of discount houses, the same operators were offering to the 
public fair-traded items at less than the minimum resale prices fixed 
by the manufacturers of such items. Even I would have a tendency 
to believe under such circumstances, But let us consider for a moment 
the basic philosophy of our fair-trade statutes. 

First and foremost these statutes generally provide that resale-price- 
maintenance agreements may be entered into only with respect to com- 
modities which bear the trademark, brand, or name of the producer 
of such commodity. Why is this provision of a typical fair-trade 
statute important? The primary aim of these statutes is to protect 
the property—namely, the goodwill—of the producer. The price 
restriction provision is adopted as an appropriate means to that pre- 
fectly legitimate end, and not as an end in itself. Such was the opinion 
of a unanimous court when in December 1936 the Supreme Court of 
the United States handed down its decision in the matter of O/d 
Dearborn Distributing Company V. Seagram Distillers Corporation. 

These laws also generally provide that the commodity which is the 
subject of a resale-price-maintenance agreement must be in free and 
open competition with commodities of the same general class pro- 
duced or distributed by others. This is a basic antimonopoly prov! 
sion contained in the State fair-trade statutes, in the Miller-Tydings 
Act and in the McGuire Act. It is important because it prevents 
gouging of the consuming public and it prevents the fixing of fair- 
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trade prices at high levels. The prices of commodities which are sold 
in free and open competition with other commodities of the same gen- 
eral class will always be subject to the powerful forces of competitive 
bids and offers. If a manufacturer of a trademarked product which 
is fair traded, markets his commodity at a price which the consumer 
deems too high, the consumer will naturally purchase a commodity 
of the same general class produced by another manufacturer who is 
willing and does fair trade his commodity at a lower price. It must 
be remembered that a manufacturer establishes his fair-trade price at 
his peril, that is, the peril that if he sets it too high, either the con- 
sumer will not buy his product, or, if the article nev ertheless remains 
popular, the high profits will invite even more competition from other 
manufacturers. 

Mr. Chairman, I should like to make it clear that I am not a per- 
son who believes that a businessman should run to his Government 
for assistance whenever the going gets rough. The less Government 
intervention in business the better. “But, under certain circumstances, 
the Government not only has a right but also a duty to supervise the 
conduct of business in the public interest. Government should come 
into the picture only to see that the rules of the game of competition 
are fair rules and that they are enforced so that our economic creative 
productivity may continue to grow. 

Bearing in mind that practically all of our States at one time or 
other have had on the statute books fairly uniform trade laws, I want 
to point out that many years ago a mere handful of States attempted 
to eliminate price wars in the oil industry through the enactment of 
State statutes which limited the quantity of oil which might be pro- 
duced therein. Prior to the enactment of those statutes, the gravest 
problem confronting the oil industry was overproduction. As new 
fields were developed, the problem became even more acute. Out of 
that situation grew price wars which ultimately brought about the 
enactment in Texas, Oklahoma, and Kansas, among other States, of 
proration laws limiting production. Oil produced in violation of 
such laws became known as hot oil. But, similar to the situation 
now existing in connection with fair trade statutes, the States at that 
time had little success in the enforcement of such laws, and, conse- 
quently, the oil which was legally produced was at a great disad- 
vantage. 

Did the oil producers at that time throw up their hands and say: 
“These oil proration Jaws cannot work; let us give them up”? No; 
they said nothing of the sort. When they found that they could not 
solve their problem by State statutes alone, they went to the Congress 
of the United States for assistance. And again I want to emphasize 
that only a mere handful of States were interested in that problem. 
In due course, the Connally Act of 1935 became law. Parenthetically, 
I would like to add that this country was at peace, and not at war, in 
1935, Since then, the shipment or transportation in interstate com- 
merce from any State of certain oil produced in such State has been 
prohibited. The oil subject to that statute is oil which is produced, 
transported, or withdrawn from storage in excess of the amounts per- 
mitted to be produced, transported, or withdrawn from storage under 
the laws of a State. Please note that the State, and not the “Federal 
Government, sets the maximum allowable figure. In effect, what the 
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Connally Act says to each of the few States involved is: “If you think 
that only X barrels of oil should be produced in your State, we, the 
Federal Government, will assist you in the enforcement of your State 
law by denying the producer the right to ship any excess oil in inter- 
state commerce.’ 

In this manner, both the State and Federal Governments have 
actively engaged themselves in attempting to remedy and solve the 
problem at hand. 

I think that I should point out that the Connally Act not only 
prohibits the transportation in interstate commerce of such oil, but 
it also provides for the forfeiture of any oil shipped in violation of 
that law. Further, any person convicted thereunder is subject to a 
fine not to exceed $2,000, or imprisonment not to exceed 6 months, or 
both. I have been advised that while the State proration laws, of 
themselves, were ineffective, the Connally Act has been comparatively 
successful. 

Now you might be wondering: “What does the Connally Act have 
to do with fair trade?” Well, in my opinion, if an oil producer, under 
certain circumstances, is entitled to Federal protection against “free 
and open competition” in its basest sense, why should not a manu- 
facturer of a trademarked product also be ent itled to such protection ? 
I realize full well that oil is a necessity whereas other commodities 
may be classified as luxuries. But, when oil and other commodities 
are produced by private capital for private gain without any govern- 
mental limitation upon the amount of profits which may be earned by 
the producers or manufacturers of such commodities, it w ould seem 
to me that no one producer or manufacturer should be given any 
greater insulation against price wars than another. 

Fair trade, if properly understood, benefits the manufacturers, the 
retailers, and the buying public. To permit the demise of fair trade 
is to endanger the reliance which the public now places upon quality 
products, and to endanger the economic stability of the millions of 
small-business men in this country. Without fair trade, the big will 
get bigger and every little businessman will ultimately find himself 
working as an employee of the larger businessman. 

Now may I be permitted to say that I have read and endorsed 
Senate bill 3851. which is directed at the notorious loss-leader practice. 
My experience as a lawyer for small-business men convinces me that 
this legislation is absolutely necessary. 

Senate bill 3852, which is intended to amend section 2 of the Clayton 
Act as amended by the Robinson-Patman Act, should also be enacted 
in its present form. 

Believe me when I say that section 3 of the Robinson-Patman Act 
is today totally ineffective for two reasons: 

(1) Because of the recent Supreme Court decision, there is no 
private right of action provided; and, (2) because section 3 requires 
proof of “purpose. 

Today, even when one seller of goods is able to prove that his 
competitor is selling below his, the competitor’ s costs, that evidence 
is insufficient under existing law unless proof can be established that 
the purpose of such below-cost sales was to destroy competition or 
eliminate a competitor. And, Senator and members of the committee, 
this proof is almost impossible to obtain. 
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Senator Humprnrey. Will you cite for us, Mr. Carretta, if you 
remember, the case this interpretation was placed on the Robinson- 
Patman Act? 

Mr. Carrerra. If my memory serves me correctly, it was Nashville 
Milk Co. versus another milk company. 

Senator Humrurey. Carnation? 

We can get the citation, I just thought that, for the record, we 
ought to have it spelled out. 

What you are saying is that, under existing interpretation and 
application of Robinson-Patman, if a concern or a business establish- 
ment engages in a pricing practice wherein they sell goods below 
cost, that by itself is not considered to be a violation of the act; it has 
to be only when you can show that the purpose of selling below cost 
was to destroy competition ? 

Mr. Carretra. Or eliminate a competitor. 

Senator Humenrey. Or injure competition ? 

Mr. Carrertra. That is correct, sir. 

Senator Humpnrey. So that the fact that you may engage in loss- 
leader sales, or the fact that you may engage in sales below cost, 
may not within themselves be prohibited at all under existing statute 
as interpreted by court rulings ? 

Mr. Carretra. That is correct, sir. 

Senator Humpurey. Unless the plaintiff can show that there was 
a purpose involved of injuring or substantially injuring competition ? 

Mr. Carretra. That is correct, sir. 

Senator Humpnney. I think I shall ask Mr. Jehle to be sure we 
get the court citation to put in at this point in the record. 

Mr. Carrerra. And, in order to confirm it, I will call Mr. Jehle 
and give him the citation. I am sure I have it at the office. 

Senator Humenrey. All right, fine. 

(The citation subsequently supplied by Mr. Carretta is as follows :) 


Nashville Milk Co. v. Carnation Co. (355 U. S. 878 (1958) ). 


Mr. Carrerra. And, of course, the second point, Senator, is that 
this Nashville case, this milk case, also deprived a private citizen of 
the right to bring a suit under section 3. Perhaps that is the wrong 
language. The Supreme Court said that a private citizen never had 
the right. Therefore, the Supreme Court did not deprive the citizen, 
but the Supreme court interpreted section 3 as requiring a suit by the 
Government of the United States and not by a private citizen. 

And in my experience, too, Senator, I might say that I have come 
across many businessmen who have satisfied me that prices of goods 
of their competitors could not possibly be above their competitors’ 
costs. And upon examination of the evidence which they had avail- 
able, I was compelled to advise them that they had no right of action 
and they could not even complain to the Federal Trade Commission or 
to the Department of Justice unless they could establish purpose of 
that below-cost selling. 

So, consequently, this Senate 3852 is almost an absolute necessity. 
And I like the form that it is in, because it does not amend the Robin- 
son-Patman antidiscrimination statute; it amends section 2 of the 
Clayton Act and serves a dual purpose. By amending section 2 in 
my opinion, it becomes a part of our antitrust statutes, and, conse- 
quently, it gives the private citizen a right to sue under section 16, or 
whatever it is, of the Clayton Act. 
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Senator Humrurey. And it provides for civil action rather than 
criminal ¢ 

Mr. Carrerra. Yes. That is, without repealing the existing crimi- 
nal action which remains in the statutes. If the Department “of Jus- 
tice ever wants to take advantage of that provision, it may still do 
so. But what this bill does is that it gives the private citizen the right 
to sue privately; and all they have to prove is (1) that sales were made 
below cost, and (2) that the effect of such sales was to destroy com- 
petition or toeliminate a competitor. 

I would urge that all the Senators in the United States Senate get 
behind this bill just as soon as possible. Especially the small-business 
men of this country need this bill. With the mild depression that 
we are undergoing today, businessmen are engaging in more price wars 
than normal because there i is little business to go around, and in order 
to get whatever little business there is, we find one businessman cut- 
ting prices as much as possible to get that business. I hope the trend 
changes, but that is what is happening today and this bill will at least 
compel sellers of goods to sell at above their costs. 

Now, Senator, I would like to call to the committee’s attention a 
problem which has come before me and which I think is rather im- 
portant. It has to do with section 5 of the Federal Trade Commis- 
sion Act. Section 5 (a), as you know, starts off with the very simple 
sentence—not seaiehe. but brief sentence—“Unfair methods of compe- 
tition in commerce and unfair or deceptive acts or practices in com- 
merce are hereby declared unlawful”. 

Now that sentence, enacted by Congress, means to me that Congress 
has legislated to the effect that any unfair method of competition in 
commerce and any unfair or deceptive act or practice in commerce, is 
unlawful. No effect to be proven, no purpose to be proven. All that 
that section, in my opinion, says is if the five Commissioners of the 
Federal T “ade Commission should in their wisdom determine that any 
practice is a deceptive practice, then, if the provisions of section 5 (b) 
are satisfied, that is, if a proc eeding i in connection with that violation 
is in the public interest, then the Commission shall issue a complaint 
and shall determine whether or not a cease and desist order shall be 
issued. 

Something strange has been happening at the Commission of late, 
and I desire to call it to the committee’s attention, because, if the Com- 
mission should accept the staff’s interpret ation of this section, the 
Commission, in my opinion, would be legislating rather than inter- 
preting that section of the statute. 

This is how the problem comes about: As you know, for a number 
of years the Federal Trade Commission has been publishing what are 
known as trade-practice rules, which, in my opinion, are very helpful 
to the business community. The trade- practice rules are intended to 
implement the Federal Trade Commission Act and the Robinson- 
Patman Act by explaining in clearer language what the law already 
says. These trade-practice rules do not constitute new law, they only 
explain the existing law. 

So, for some 20 years, at least, the Commission has been publishing 
these little pamphlets for some 150 to 160 different industries. And 
most of them have sections having to do with the subject. Most of 
the sets of rules have a paragraph. which has to do with false invoic- 
ing, and also a section with regard to misleading pricelists. 
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Many years ago the rules having to do with misleading pricelists 
and deceptive invoicing were wr itter n so that the Commission was tell- 
ing the business community that it is an unfair-trade practice for any 
industry member in the course of or in connection with the offering for 
sale or distribution of industry products, to publish or circulate price- 
lists which have the capacity and tendency or effect of misleading or 
deceiving purchasers or prospective purchasers in any material re- 

spect. Other sets of rules were also published which made it a viola- 

tion of law—excuse me, per haps that is not the correct language to use. 
I do not mean that the Commission made it a violation of law, but the 
Commission interpreted the law to mean that it was an unfair-trade 
practice when any pricelist had the tendency or capacity of mislead- 
ing purchasers, prospective purchasers, members of the industry or 
others in any material respect. 

Recently the Commission has been asked to promulgate rules which 
include the possibility of deceiving competitors. The staff of the 
Commission, including its general counsel, is apparently unanimous 
in its belief that there is no obligation on the part of the Commission 
to protect one competitor against deceptive practices of another com- 
petitor, because the rule now recommended by the staff and approved 
by its General Counsel is that the rule having to do with misleading 
pricelists may only state that it is an unfair-trade practice when the 
deceiving pricelists have a tendency of deceiving either customers or 
prospective customers. They refuse to include members of the in- 
dustry. 

In my opinion, Senator, if the Commission adopts the thinking of 
the staff, this is new legislation because the Commission would then 
be changing the words of the statute by limiting the statute to only 
certain deceptive practices, whereas, in, my opinion, Congress in- 
tended that all deceptive practices, regardless of whom the deceptive 
practice fooled, was a violation of law if it had to do with a material 
problem and if it was in the public interest to enjoin that practice. 

Today in business, pricelists are used and very often they are fic- 
titious pricelists. .A member of an industry will publish a pricelist, 
never intending to abide by it. Competitors of that seller of goods, 
either through a salesman or directly, will come into possession of 
that pricelist. He may decide to meet his competitor’s price. Then 
the salesmen of the competitor will go out and sell goods below the 
published pricelist. 

It is my opinion that no seller of goods has the obligation to publish 
any pricelist at all. <A seller of goods may sell by word of mouth 
only, and he does not have to put in writing what his prices are. How- 
ever, I maintain that in order not to violate section 5 (a), when, as, 
- if a seller of goods does publish a pricelist, he has an obligation 

o publish an honest pricelist. He may not publish any piece of 
aoe whie h has the tendency or « rapac ity of deceiv ing anyone, whether 
that person is a purchaser, prospective purchaser, a competitor, a white 
person, a black person, a person of German descent or a person of 
Italian descent. It makes no difference what that person is if the 
pricelist has a tendency or capacity to deceive that person. In my 
opinion, it makes no difference what position he is in, the seller of goods 
must publish an honest pricelist. 
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Now, I have heard the argument that, well, if you require that, 
then anytime a seller of goods publishes a pricelist, he may never 
deviate from the published pricelist. That 1 cannot agree with, be- 
cause, when a seller of goods publishes a pricelist and he wants to 
deviate therefrom, he may deviate the very next day after publica- 
tion, provided that within a reasonable time he gives the same circula- 
tion to the corrected pricelist as he did to the original pricelist. And 
_ is the only duty which would be imposed upon the seller of 

oods. 
: Now, the Commission is considering this problem, and I am calling 
it to your attention now because I fear that, if the Commission should 
interpret the law to mean that it holds a duty of protecting only pur- 
chasers and prospective purchasers, then competitors will have no 
protection against a deceptive device of a competitor. 

Senator Humpurey. We will go into this, Mr. Carretta, with the 
FTC tomorrow. I think Judge Gwynne is scheduled for tomorrow, 
and I will have Mr. Jehle look into this matter. 

May I make this suggestion to you: If you have any further infor- 
mation about it that you think we ought to use as a means of inter- 
rogation or observation with the FTC people, that you give it to the 
staff and we will go into it. I think the time to go into it is now, 
while we have an opportunity to have public hearings with members 
of the Commission. 

Mr. Carretra. Yes. May I make clear that the Commission has 
not finally decided that point. 

Senator Humpnrey. I understand. 

Mr. Carretra. But, I am calling it to your attention. If they do 
decide in the next week, perhaps the Senate of the United States can 
do something about it at this session. 

Senator Humpnrey. I think it would be good to discuss it before 
they decide. 

Thank you for your testimony and knowledgeable observations on 
this matter. 

Mr. Carretra. Thank you. 

Senator Humrpnrey. As I understand it, you support the three bills, 
S. 3850, S. 3851, and S. 3852; is that right ? 

Mr. Carretra. May I say I support, with some reservation, S. 3850. 
I have one thought on that matter. I am a little bit afraid of the 
definition of “commerce” in S. 3850. 

Senator Humpurey. I would invite any observations you wish to 
make in a supplementary statement. I am very sincere about this, 
I need your guidance, and if you feel free to give us the benefit of your 
advice and counsel on it, I wish you would do so through yourself or 
members of the staff. The staff is a little more accessible of late. 

Mr. Carrerra. Thank you, I will do that, Senator. 

Senator Humpnrey. All right; the next witness will be Mr. Joseph 
M. Klamon. 

Mr. Klamon, as I understand it you have to catch a plane. Senator 
Morse has urged we give you the most hospitable and courteous treat- 
ment here. We shall surely do that. We are very pleased to have you. 

Mr. Kuamon. Thank you, Senator. 

Senator Humpnrey. Since I have a very long list of witnesses today 
and the Senate session is going to start at 11 o’clock instead of 12, 
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and since every member of the Senate has about 5 committee meetings 
at the same time—I have 38 of them in the same hour this morning, 2 
of which I am chairman, and I do not know how I am going to do 
that, but I am working on it—whatever the witnesses can do to help 
us accommodate the time scheduled will be appreciated. 

Mr. Kiamon. I certainly shall. Thank you, Senator. 


STATEMENT OF JOSEPH M. KLAMON, PROFESSOR OF MARKETING, 
WASHINGTON UNIVERSITY, ST. LOUIS, MO., ON BEHALF OF THE 
CONSUMERS’ FEDERATION OF ST. LOUIS AND ST. LOUIS COUNTY 


Senator Humpnrey. You havea printed statement ? 

Mr. Knamon. Yes, sir. 

Senator Humrpnrey. Just enter it in the record as a full statement, 
as if read. 

Mr. Kramon. Thank you. That has to do with the material before 
you. 

(The statement referred to is as follows :) 


STATEMENT OF Dr. JOSEPH M. KLAMON, PROFESSOR OF MARKETING, WASHINGTON 
UNIVERSITY, St. Louis, Mo., IN BEHALF OF THE CONSUMERS’ FEDERATION OF 
St. Louis AND St. Louis CouNTY, RELATIVE TO OPERATIONS OF Discount Houses 


My name is Joseph M. Klamon. I live at 8007 Stanford Avenue, University 
City, Mo. I wish to thank the committee for permitting me to submit testimony 
today on the subject matter before you. I offer this statement on behalf of my- 
self, as an individual, and also on behalf of the Consumers’ Federation of St. 
Louis and St. Louis County. For the past 29 years I have been professor of 
marketing in the School of Business Administration at Washington University, 
St. Louis, Mo. I am a member of the Maryland District Court Federal Bar, 
since January 1934, and a member of the bar in Missouri since July 21, 1921. I 
have served as consultant to the St. Louis Consumers’ Federation since its or- 
ganization under the NRA in 1933. I was appointed by Prof. Paul H. Douglas 
as one of its charter members, when it was first organized under the NRA. 
I have served the St. Louis Consumers’ Federation as consultant and economic 
adviser continuously since that time. 

Discount houses are of comparatively recent origin. They have increased 
manyfold in the past few years. In early 1952 it was estimated there were 
about 2,000 discount houses in the country, about 400 of which were in the New 
York City area. The best estimate that we can get indicates the discount houses 
in New York 6 years ago were doing an annual volume of more than $500 mil- 
lion. Since that time more than 10,000 discount houses have been established 
and are now in business, an increase of fivefold in the past 6 years. We have 
no accurate figures of their total annual volume, but it is an important yearly 
dollar volume, almost entirely, or largely, in nationally advertised, brand-name 
merchandise. Discount houses render very few if any of the costly services of 
full service retailers. Their biggest, if not only, appeal to buyers is in substan- 
tial, or even drastic, discounts in price of nationally advertised, branded goods. 

Discount houses seem to have no trouble at all in getting all they want of 
branded nationally advertised goods to sell at sharp price reductions. Depart- 
ment stores, specialty shops, and other retailers, attempting to respect fair 
trade or suggested prices of makers, have suffered devastating inroads on their 
volume of branded goods, wherever discount houses have operated, as limited 
service, lower cost retail stores, or as mail-order discount houses, or otherwise. 

As a result of the foregoing, many department stores in the larger cities have 
sent out their comparative price shoppers. Many such full-service retailers, 
have adjusted their prices accordingly, to meet discount house price competition. 
In St. Louis, for example, many shoppers have said they regard our three largest 
department stores as among the best discount houses for they endeavor to meet 
the price competition of discount houses on branded goods, and in addition give 
the costly services of delivery, credit, service, etc. Some also give trading 
stamps which in essence represents another cash discount. 
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What the above means, of course, is that when many of our traditional, longer 
established, fuller service, retailers meet severe price competition, they disre- 
gard fair prices on branded goods, disregard what they feel to be their normal 
markup and sell at the market. 

Many millions of consumers who have never been inside of a discount house, 
read their advertisements on branded goods, or read their catalog prices in 
the catalogs they print, if they do business mail-order fashion, then, buy from 
their regular department stores or specialty shops at these lowered prices on 
branded nationally advertised goods. Undoubtedly the eagerness and the fa- 
cility with which thousands of buyers have bought nationally advertised, branded 
goods, from discount houses at substantial reductions from suggested, advertised, 
or maintained prices, has accounted considerably for the rapid growth in the 
number of discount houses. Six years ago it was estimated that from 50 to 60 
percent of all flat silverware retailed in the New York City area moved through 
discount houses, or at prices that had been revised downward because of dis- 
count house competition. 

Many manufacturers have, of course, publicly deplored the growth and pric- 
ing policies of discount houses. This has helped them to maintain cordial rela- 
tions with their traditional, longer established distributors. However, many 
such manufacturers, faced with inventory pileups and shrinking volume, are 
secretly delighted to move large quantities of their branded goods through lower- 
cost channels at discounted prices, on the theory that a half or a third loaf 
is better than none at all. Some discount houses start by buying closeouts, job 
lots, or perhaps last year’s models of TV sets, radio sets, appliances, and similar 
durable consumer goods, shopping goods, and then later establish regular con- 
tacts with manufacturers or others who seem to have no trouble at all in regu- 
larly supplying these discount houses with any wanted quantity of the latest 
models of nationally advertised, branded goods, which are then advertised and 
retailed at very substantial savings to the general public. 

In our Business School Library at Washington University, I found the first 
edition of the National Directory of Discount Dealers published by this incor- 
porated organization, with offices at 699 Madison Avenue, New York 22, N. Y. 
(1954). It contains 34 pages of literally hundreds of discount dealers through- 
out the country from Alabama and Arizona through Virginia, Washington, and 
Wisconsin. All States seem represented, the greatest number in New York. 
On the last and second last pages of this directory there is a notice that the second 
edition of this directory will be published early in 1955 and urging all discount 
dealers to register with them. It is not necessary to burden the record by dis- 
cussing subsequent editions to show how fast discount houses have grown, how 
well established they have become, or what their obvious impact upon more 
traditional, perhaps higher cost, or perhaps less efficient distributors has been. 

An elementary classification of goods in marketing is into convenience, shop- 
ping, and specialty goods, and buying motives into emotional and rational 
buying motives. The greatest impact of discount houses obviously has been in 
shopping goods, where the purchase may be relatively infrequent, but the pur- 
chase is of some magnitude, and great national volume, and the buying motives 
frequently the most rational, where considerations of durability, performance, 
quality, and price are of the first importance. The purchase of a freezer, a 
washing machine, electrical appliances, large and small, and similar goods where 
a discount of 20 percent to 40 percent or more is a saving that few families can 
ignore. 

The first edition of the National Directory of Discount Houses, mentioned 
above has a 1-page introductory article reprinted from the New York Post. 
Evidently it was written some 4 years ago, in 1954, although the date is not 
given. It portrays in simple fashion the impact of the discount house on older 
established distributors, large and small. It also portrays the utter futility of 
enacting fair-trade laws, State or Federal, by the score, if the 10,000 and more 
discount houses are permitted to operate, as I firmly believe they should be per- 
mitted todo. The article reads as follows: 


{Reprinted from the New York Post] 
“THE DtscouNT HOUSE 
“By Sylvia F. Porter 
“The refrigerator carries a list price of $550. 


**You can have it for $385,’ said the salesman. 
“The nationally advertised cooking appliance retails regularly for $69.95. 
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“‘Our price to you? $25.95,’ said the man behind the counter in the next store 
I entered. 


“The brand names of the appliances, clocks, watches, etc., in the third store 
I checked were among the most familiar in America, 

“*You can have any product at discounts up to 40 percent,’ said the manager. 
‘On some items, you can get 60 percent off.’ 

“Just as any shopper—not as a reporter—I was touring the discount houses 
that dot the streets in lower Manhattan. It was an extraordinary experience 
and what I have outlined here only suggest what I saw and heard. Appliances 
which are household words offered freely at eye-stopping price reductions * * *, 
Salesmen telling me that if I didn’t see what I wanted, they would order the 
product by telephone while I waited. 

“The discount house—a store which openly sells a vast line of goods, par- 
ticularly appliances, at prices sharply below regular list levels—is dynamite in 
the retail field today. 

“The way it is mushrooming all over our land suggests it may set off an 
explosion that will revolutionize retailing in coming years. 

“Right now, there are over 10,000 of these stores in America, 5 to 10 times more 
than before World War II. In New York City alone, it’s estimated 1,000 are 
operating, double the number in existence only 3 years ago. 

“The discount house is able to offer its sensational price discounts because 
it operates on the slimmest possible margin. All slash their costs of advertising, 
packaging, etc., to a minimum. 

* * * * me ” * 


“‘It’s murder,’ the big retail stores are crying and understandably so. Be- 
cause of their high costs of operation and service, they are finding this brutal 
price competition. Huge amounts of business they otherwise would get is 
going to the discount houses. 

“It’s vicious bootlegging,’ many of the manufacturers are moaning. 

“Yet, the discount house is flourishing. New ones are being opened every day. 
A National Retail Dry Goods Association official says that when he was in 
Atlanta in January, there were 16 discount houses; when he returned last 
month, there were 27. 


* a * * * * * 


“It’s a trend so powerful, it’s difficult to see how it can be reversed soon— 
for it is the result of today’s era and a reflection of today’s era. 

“America’s manufacturers have loads of goods to sell today and they will sell 
them—if they can. Publicly, the manufacturers may shake their heads in 
anger. Privately, they cannot be so angry—for the goods are reaching the 
discount houses. 

“America’s distributors also have a problem of salesmanship they haven’t had 
since 1930's. Publicly, they may condemn the discount houses; actually they 
are shipping to the houses, 

“As for us, the consumers—well, the discount house makes a basic appeal to 
our basic love for a bargain. 

“The discount house is dynamite; it’s explosive. It mirrors and foretells 
a revolution in the costs of distributing goods to us.” 

There are different types of discount houses. The above article from the 
New York Post discusses discount-house retail stores in retail marketing areas 
in New York City. They are in downtown retail or neighborhood retail shop- 
ping centers, or on the outskirts of large cities; or as in the famous Sunbeam v. 
Wentling case, Albert Wentling of Palmyra, Pa., did a discount-house business, 
mail-order fashion. Wentling offered significant savings on nationally adver- 
tised Sunbeam products by advertising in the New York papers. The United 
States court of appeals (even before the first Schwegmann case of Monday, May 
21, 1951) held that Wentling must respect the Pennsylvania fair-trade law if 
he sold fair-traded items in Pennsylvania, mail-order fashion or otherwise. But 
the Court in the Philadelphia Federal Court of Appeals held that Wentling did 
not have to respect the fair-trade law of any other State if his goods moved into 
interstate commerce across State lines: this even if the originating State and 
the State in which the buyer lived, both had fair-trade laws. 

The above. I believe, is essentially what the United States Supreme Court 
case held, in the most recent GE v. Masters case, which finally persuaded GE to 
abandon all resale price maintenance, fair-trade fashion. Before GE took this 
action there were still several hundred brand-name manufacturers, who adver- 
tised their product nationally who were trying to maintain resale prices, in spite 
of the fact that about 18 States had outlawed the McGuire Act. After GE 
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dumped fair trade, dozens of its competitors immediately followed suit, until 
now one cannot name as many as 20 or 30 important manufacturers of branded 
items, making any serious effort to enforce fair-trade prices. 

It is a commonplace in marketing that a false price level invariably tends to 
defeat itself. Try to maintain a rigged false price level in agricultural prices, 
and we do not solve the agricultural pricing policies that plagued us in 1932-33 
and since; we merely succeed in pricing ourselves out of important world mar- 
kets. Try to maintain, by means of fair-trade laws resale prices at artificially 
high levels, and we create an umbrella and invite rack jobbers to move drug 
items through food stores and discount houses to pull the rug completely from 
under an artificial price structure on branded shopping goods. 

Relative to discount houses, I would do nothing whatever by law to favor 
them in any way or to impede them in any way. I would not give a legal or 
legislative protective tariff to any distributor any more than I would to any 
maker of goods. I would not give a political or legal crutch to aid any distribu- 
tor or functionary performing any essential function in distribution, full or 
limited service, who performs an inherently higher or lower cost operation. I 
would do nothing here to interfere with the normal and inevitable operation 
of a free economy and a free market. I feel it is a dangerous, if not an entirely 
futile thing, to attempt by law to superimpose a maintained resale price on 
branded goods, a so-called just or fair-trade price and thereby try to destroy a 
free-market operation in which price freedom prevails, as it now does, since the 
recent practical death of fair trade. To argue in a vacuum that these main- 
tained retail prices on branded goods must be in open and substantial competition 
with similar goods of the same class, is the sheerest nonsense; for that ignores 
the data, the experience, and the professional opinion of marketing experts on 
all of the staffs of our principal universities; it also ignores an almost unanimous 
press whose editorials were set forth in the Senate and House hearings on the 
McGuire Act; it also ignores the strongly expressed views of the Department of 
Justice, the FTC, Commerce, and other objective agencies in Government service. 
Besides it ignores the great growth of discount houses and the economic reasons 
for their growth. Advocates of fair trade often quote Mr. Justice Holmes in the 
famous Miles Laboratory case, and completely ignore the majority opinion in 
that case, written by Mr. Justice Hughes, who said once a maker has sold a 
product (branded or otherwise), the public is entitled to all subsequent traffic 
and competition in the item, and the manufacturer loses all control over what 
he has sold. 

If manufacturers truly want to help abolish discount houses, they may easily 
do so by selling only on consignment; but manufacturers are reluctant, or refuse, 
to accept all of the risks involved in the retailing function. 

The industrial revolution that started almost two centuries ago is still going 
on. It ushered in the factory system; the use of steam and electricity to making 
goods. Independent markets became worldwide and interdependent. The block 
assembly replaced the handicraft method of making things; then the line replaced 
the block ; and now automation is here, and perhaps atomic energy for industrial 
use is not far off. In agriculture, too, there has been veritable revolution, with 
mass farming, and the utilization of the harvester, the reaper, and the combine. 
It should be noted that here in manufacture and agriculture, unit cost was 
drastically cut, prices lowered, and the living standard rose. Greater volume 
was produced, with less acreage, and less personnel. Both agriculture and in- 
dustry have always been extremely receptive to new tools, procedures, and 
techniques. The only questions asked were what does it cost, what does it do, 
how much does it save, and how can I pay for it. 

The receptivity to new methods involving lower costs and greater efficiency 
is always great if you can adapt your operations to the new tool or method and 
incorporate it into your way of doing business, but far less receptive, if you 
cannot or will not do so. 

In distribution, in the past 50 years there has been and is a veritable revolution 
going on, certainly of equal or perhaps of even greater significance. Indeed, 
it is just another important facet of an inseparable economic whole * * * the 
process of utilizing intelligence, skill, the arts, and our resources to get what 
we want from everything we have that is available. 

When factory methods of making textiles were introduced in Scotland there 
were riots and bloodshed on the part of displaced weavers. The resistance of 
craft labor, often denounced as featherbedding, is not too difficult to understand. 
Higher cost or, possibly, less efficient distributors, large as well as small, take a 
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very dim view of discount houses and their operations, and for reasons not too 
difficult to understand. 

The basic issue, however, does not involve small business versus big business, 
but lower cost versus higher cost distributors and the right of all to compete, 
under conditions of price freedom, for the consumer’s business. It is hardly 
necessary to point out that the interest of the general public is paramount, and 
that the supposed interest of any special group cannot transcend the public 
interest. 

If your subcommittee and your Select Committee on Small Business can truly 
find ways and means to make small business more efficient, operate, possibly, 
on a lower cost basis, and thus compete more successfully in a truly free market, 
it will certainly render an important and very worthwhile service to small 
business and to the public. Nothing can possibly be good, in the long run, for 
business, small or large, that is not good for the public. 

If your committee, however, can only assist higher cost or less efficient dis- 
tributors, to take a change of venue from the economic to the political arena, to 
enact more unworkable fair-trade laws, to enact economic or political tariffs or 
crutches, to aid higher cost dealers to police the pricing practices of discount 
houses, then it is difficult to see how any useful function could be performed under 
such circumstances. 

Fifty years ago no one heard of discount houses, rack jobbers, giant super 
food and super drug stores. I believe, however, all of these perform a useful 
function, and are here to stay, despite all legislative attempts to the contrary. 
It should be noted that the great majority of discount houses are owned and 
operated by small-business men, who offer little or no service, whose costs of 
doing business are lower, who are not operating in the red, but are willing to do a 
larger volume on a smaller markup rather than have a larger markup on a smaller 
volume. 

After Miller-Tydings, then McGuire, and the State fair-trade laws in 45 
States, all temporarily contributing to fixed high margins, the wonder is not 
that discount houses came on in such numbers and in a rush; the mystery is 
why they did not come much sooner. 

It is difficult to believe that it was hardly more than 30 years ago that the 
Louisville grocery survey developed at least two important points; (1) that com- 
bination stores, handling meats as well as groceries, were far better and did 
much more business than just foodstores that did not handle meats, and (2) 
that counters were impediments to business instead of a help; this later gave 
rise to the double-decker carts used in all super food stores. As late as 1930-32, 
A. & P. almost missed the boat in not realizing that the King Kullen and Big 
Bear and other superstores were not temporary expressions of the great de- 
pression but were here to stay. As soon as A. & P. woke up, they quickly moved 
out of the 16,000 to 17,000 foodstores that did over a billion in 1929 to less than 
5,500 stores that recently did over 3 billion in 1 year. 

I do not believe that the discount houses will put out of business the efficient 
department stores operating on a full-service basis, such as the Federated Stores, 
Allied Stores, or the May Co., or the A. M. C. Stores. Nor will the discount 
houses seriously affect the profitability or volume of the limited-service depart- 
ment stores such as J. C. Penney, or the mail-order houses such as Sears and 
Wards. 

It would seem that many small-business men, watching the success of many 
discount houses, will try to do business in similar fashion, by lessening services 
and operating on a lower cost and more efficient basis. If discount houses can 
do it successfully, I see no reason why other small-business men may not also 
do likewise. 

The experience of the past 30 years should, by now, clearly have demonstrated 
that resale price maintenance laws have never worked too well even in a seller’s 
market, and cannot possibly work at all in buyer’s markets. 

Given a situation in which supply greatly exceeds demand, inventories on all 
levels pile up, and manufacturers, because of mergers, enlarged plant capacity, 
or both, are faced with unused facilities and sky-high inventories; given these 
conditions, it is inevitable that price maintenance devices will completely break 
down, as recently they have. Price maintenance never worked too well in good 
times, and, certainly, will not work in periods of recession. 

Efforts to halt or abolish discount houses will, in my judgment, be no more 
effective than similar efforts to halt the mechanization of industry and farms. 
In distribution, every new channel or functionary has made some novel appeal, 
be it price, service, or the ability to shop in hundreds of departments, with 
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centralized delivery, credit, and service, all under one roof, or mail-order fashion, 
or limited-service department store, or cash and carry, or neighborhood one- 
stop shopping, day and night. Each new distributor, or technique, or lower cost 
competitor has been greeted with thinly veiled hostility, by adversely affected 
competitors. As such new distributor or channel became institutionalized, it 
rendered more services, became more costly and somewhat higher priced. This 
rising of the cost umbrella always seemed to create an area for a new lower cost 
distributor to move in. The discount house and its rapid growth simply is the 
most recent example of this phenomenon, which has often been discussed by 
Prof. Malcolm P. McNair, professor of retailing in the Harvard Graduate School. 

Men with less than $100,000 of capital can and have in Detroit, St. Louis, In- 
dianapolis (and in many places in eastern gasoline markets) completely upset, 
temporarily, a maintained gasoline price structure, all to the temporary delight 
of consumers in such markets. 

Little has been said of the large number of manufacturers of nationally 
brarded goods, who have done the major part of the selling job through TV, 
radio, and other national advertising. Their facilities to make goods are great, 
and their products appeal to all levels of income. They must have their prod- 
ucts available at every possible point of sale, often at varying prices for iden- 
tical branded goods. They, overtly or covertly, have welcomed the discount 
houses as important outlets that tend to increase their volume; they also 
help to move branded goods across competitors’ shelves by forcing lesser margins 
at retail levels. 

The effort to fix margins, regardless of important differences in distributors 
costs of doing business, and the effort to eliminate price differences for branded 
goods at retail levels, thus abolishing “the need for shopping around” is sheer 
economic folly and, I believe, doomed to failure. Such efforts have always 
failed in the end and always will. In the long run, that type of manufacturer 
and distributor, or the types of distributors, that win widest acceptance in a 
free market will survive, because, in the judgment of rational family buyers, 
they ought to survive. I would keep the door wide open to all types of dis- 
tributors, full service and limited service, lower cost and higher cost, greater 
service retailers. I would not permit any interested competitors to police the 
pricing policies of their more successful competitors. I think the country has 
had enough of the economic folly of fair trade resale price maintenance. The 
best we can do for a truly free competitive market on the retail level such as we 
now enjoy is to keep our hands off of it. I wish to thank the members of your 
committee for permitting me to submit testimony before you today. 


Mr. Kiamon. Also, I should like to offer, Senator, if I may, this 
document having to do with S. 3850, S. 3851, and S. 3852. It dis- 
cusses discount houses, Senator, on almost every page, and I should 
like to offer that as a second exhibit. 

Senator Humpurey. You havea second statement ? 

Mr. Kiamon. Yes. 

Senator Humpnrey. Very good. We will make both of these state- 
ments a part of the record as if read. 

(The document referred to is as follows:) 


STATEMENT OF Dr. JosePpH M. KLAMON, PROFESSOR OF MARKETING, WASHINGTON 
UNIVERSITY, St. Louris, Mo., IN BEHALF OF THE CONSUMERS’ FEDERATION OF 
Str. Louis AND St. Louris County, IN OPPOSITION TO S. 3850, S. 3851, AND S. 3852 


My name is Joseph M. Klamon. I live at 8007 Stanford Avenue, University 
City, Mo. I am professor of marketing in the School of Business Administration 
of Washington University, St. Louis, Mo. I wish to thank the committee for 
permitting me to speak in opposition to 8. 3850, S. 3851, and S. 3852, the three 
bills offered in the United States Senate by Senator Humphrey on May 19, 1958. 
I understand that the bill presently before you is S. 3850, and will, therefore, 
confine most of my statement to this bill, and, if your committee wishes, will 
comment only briefly on the other two bills. I submit this statement on behalf 
of myself as an individual and also on behalf of the Consumers’ Federation of 
St. Louis and St. Louis County, whom I have served as a marketing consultant 
for many years. 
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Merely for the purpose of qualifying to offer technical, or opinion testimony, 
I should like to say a word or two about my training and teaching experience. 
I have the master of arts, doctor of laws, and doctor of philosophy, from Yale 
University, and the bachelor of laws from Washington University, St. Louis. 
I have been a tutor at Yale, an instructor in business policy in the Harvard 
Graduate School of Business, chairman of the department of economics at 
William and Mary, professor of industrial economics at Carnegie Tech, and 
visiting professor at the University of Pittsburgh. For the past 29 years, I have 
taught marketing and related business courses at Washington University. I am 
an attorney and a member of the United States district Federal court bar in 
Baltimore, Md., and have been a member of the Missouri bar since July 21, 1921. 
For the record I might also add a word or two about the Consumers’ Federation 
of St. Louis and St. Louis County. It was originally set up early in 1933 by 
Prof. Paul Douglas when he was with the NRA and before he became United 
States Senator from Illinois. This organization has continued to function after 
the NRA ceased to function. The organization of consumers known as Con- 
sumers’ Council, when originally organized, has often appeared before commit- 
tees of the State legislature in Jefferson City, Mo., and in Washington, D. C., 
in opposition to all efforts to impair or destroy State and Federal antitrust laws, 
and in opposition to all fair trade laws and other price-fixing devices harmful 
to consumers and the public generally. We are in favor of price competition 
on all goods, branded and unbranded, in favor of free and competitive markets, 
and against granting to any private person or corporation monopoly price-fixing 
powers over goods bearing the manufacturer’s brand after he has parted with 
title to such goods. 

On page 4 of the statement which Senator Humphrey made in the United States 
Senate on May 19, 1958, there was an announcement of these hearings of June 
23, 24, and 25, and then the following sentence: “Full opportunity to be heard 
on this vital subject will be given everyone, small-business men, Government 
officials, and interested citizens, alike.” I appreciate the opportunity to submit 
this statement in opposition to the matter before you and in the interest of 
brevity and clarity will try to make a number of points on behalf of the Con- 
sumers’ Federation and myself. A major issue before you is retail price fixing 
versus retail price freedom. It would seem to me that if this bill is enacted 
into law it will virtually destroy most of our antitrust laws and permit the estab- 
lishment of fixed retail prices on branded goods regardless of important dif- 
ferences in costs of full-service and limited-service distributors; this bill will 
deny inherently lower-cost operators from passing on to the public, in the form 
of lower prices on branded goods, the economies of such inherently lower cost 
of doing business. I hold no brief whatever for big business versus little busi- 
ness. The issue is not the size of the business unit. The issue is the inherently 
lower costs that some types of retailers have over others, or the greater efficiency 
of such distributors and the right to price accordingly regardless of size. One 
object, if not the primary object, of the bill before you is to enact for the first 
time a substantive Federal fair-trade law and to force retail price fixing upon 
the 18 States that have recently held the McGuire Act to be invalid as well as 
upon the 3 States that never have had fair trade—Missouri, Texas, and Vermont 
and also the District of Columbia. Within the past 6 years, since the McGuire 
Act, the following States have held the McGuire Act invalid: Arizona, Arkansas, 
Colorado, Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, 
Nebraska, New Mexico, Ohio, Oregon, South Carolina, Utah, Virginia, and West 
Virginia. As recently as 3 or 4 months ago there were several hundreds of manu- 
facturers who willingly or otherwise maintained retail prices. Since General 
Electric and a number of others abandoned fair trade, many others followed 
suit until today there are not as many as several dozen important manufacturers 
who make any effort to practice retail price fixing on their branded goods. 
So-called fair-trade competition is not in jeopardy; it is dead. And this bill is 
an effort to revive during a period of recession what was clearly unworkable 
and unenforceable even in a sellers’ market. 

Our modern industrial society does not tend to break down first at the point 
of production, but rather in distribution. Every recession, every depression is 
preceded by huge inventories, not of unusable goods, but of unsalable goods at 
prevailing price levels. Sky-high inventories then necessitate cutbacks in pro- 
duction. Price flexibility and price freedom, the very essence of a free market 
and the free-enterprise system, is then used in order to clear markets of con- 
sumers’ goods. Legislation of the sort before you if enacted will unquestionably 
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prolong the recession by encouraging price rigidity rather than hasten its end. 
Mr. M. Mermy, of the National Association of Retail Druggists, testified on 
April 28, 1958, in behalf of H. R. 10527. His testimony in favor of Federal fair- 
trade price fixing is diametrically opposed to the suggestions of Bernard Baruch 
and others for the need of price cuts to cure the current recession. The difference 
in views expressed in the foregoing can perhaps be best explained by the fact that 
Mr. Baruch has no ax to grind. Trade association groups who favor fair-trade 
laws do not confuse their interest with the public interest, they tend to identify 
their interest with public interest; a sort of “what is good for General Motors 
is good for the public,” in reverse. We believe the bill before you is definitely 
not in the public interest, and, therefore, we urge you not to approve this 
measure. 

The press of the country was almost unanimous in opposition to the McGuire 
Act when it was before Congress in 1952. Nevertheless, it was enacted into 
law. It has proven as ineffective in its effort to repeal the law of supply and 
demand as its predecessors, the Miller-Tydings Act and State fair-trade laws 
were. May I suggest that regardless of the legislation Congress may enact in 
favor of resale price maintenance, or retail price fixing, future legislation in this 
field will prove as unworkable and unenforcible as all previous attempts have 
been. The simple fact is that so-called fair-trade-price maintenance, in my 
opinion, has never worked and never will. One or two recent news stories and 
editorials may be of interest. The New York Times on Monday, May 26, 1958, 
carried the following story: 

“A little-noticed bill that experts believe could have drastic effects on the 
economic system seems likely to pass at least the House of Representatives in 
this session. 

“The proposal is for a national fair-trade law. Introduced by Representative 
Oren Harris, Democrat of Arkansas, it would allow manufacturers to set firm 
retail prices for all products. The bill has tough enforcement provisions. 

“Administration officials are concerned at the measure’s implications. The 
Justice Department, for example, has told Mr. Harris in a letter that it would 
in effect repeal relevant applications of the Sherman Antitrust Act ‘and drastically 
change the basic concepts of our competitive economy.’ 

“Fair trade is a formula developed 25 years ago to let manufacturers of brand- 
name produces fix retail prices for them. This would ordinarily be a violation 
of antitrust laws. 

“About 45 States have passed fair-trade laws. Congress has twice passed 
permissive acts, exempting any practices allowed by State laws from Federal 
antitrust provisions. 

“Recently, however, the system under State laws has neared collapse. Fourteen 
State courts have declared State fair-trade acts unconstitutional. Such large 
manufacturers as General Electric have given up trying to enforce fair-trade 
prices. 

“The Harris bill is intended to replace the State laws with a Federal act, radi- 
‘sally different from previous Federal legislation in the field. ‘The major pro- 
visions are: 

“A manufacturer could fix ‘stipulated or minimum resale prices’ of merchandise 
by mere notice to distributors. This contrasts with the old State laws, which 
require an agreement between the manufacturer and at least one distributor. 

“If a substantial part of output crossed State lines, the fixed or minimum 
price set by the manufacturer would apply in all States. 

“Distributors of a product could ‘cooperate’ with the manufacturer to maintain 
set prices, such a move being exempt from antitrust laws. The Justice Depart- 
ment said this provision would appear to allow ‘boycotts, coercion, and the 
like.’ 

“A manufacturer or distributor would be authorized to sue in both State and 
Federal courts to enjoin others from violating set prices and to collect dam- 
ages. As opposed to previous diverse State rules, this would be a uniform Fed- 
eral right of action. 

“The effects of such legislation, in the opinion of lawyers and economists, 
would be widespread. 

“The first result would be to wipe out discount houses that have mushroomed 
in the last few years. They operate with less overhead than department stores 
and sell appliances at correspondingly lower prices. 

“More generally, retail price competition in nationally distributed manu- 
factured products would end. Under the bill, a price cut would be allowed only 
when a store was going out of business or goods were damaged. 
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“Another effect would be a cost-of-living rise, experts believed. A survey 
cited in 1954 by Stanley N. Barnes, then head of the Antitrust Division, showed 
that drug and appliances prices were 28 percent higher in fair-trade areas than 
in areas where prices had not been fixed. 

“The Justice Department’s letter, signed by Lawrence EB. Walsh, Deputy Attor- 
ney General, spoke gravely of the bill’s effects. 

“*Absent competition in price,’ it said, ‘the substance of true competition is 
lost. The bill would suppress competition at the manufacturing level and at 
all levels of distribution. Obviously, competition would be eliminated at the 
retail level since this is the apparent purpose of the bill.’ 

“The Agriculture and Commerce Departments also have objected to the bill, 
as has the Federal Trade Commission. 

“Nevertheless, its prospects are good. A House Commerce subcommittee has 
completed hearings. The full committee is expected to vote the bill out soon. 
Barring unexpected developments, most observers believe it will go through the 
House by an overwhelming margin. 

“The reason for this outlook apparently is the talented lobbying of small-busi- 
ness groups, notably the National Association of Retail Druggists. They have 
testified, drummed up heavy mail and maneuvered to keep the bill out of the 
Judiciary Committee, which would probably have killed it. 

“It is the appeal of small business that seems to lie behind the lobbying suc- 
cess. Senator Hubert H. Humphrey, Democrat of Minnesota, a leading advo- 
eate of fair trade, put the case for it this way in a recent floor speech: 

“‘Fair trade benefits the retailer and the wholesaler, too, by placing him on 
an equal footing with all other retailers or wholesalers of the same branded 
or trademarked products, whether such competitors are large or small. Most 
importantly, his margin of profit is fixed. 

“*The consumer knows that the fair-traded product may be purchased at a 
standard price wherever he goes to buy it. Fair trade eliminates the need for 
shopping around.’ ” 

On Saturday, May 31, 1958, the St. Louis Globe-Democrat carried the follow- 
ing lead editorial: 

“Legislation for establishment of a national ‘fair trade’ law has been proposed 
in Congress by Representative Oren Harris of Arkansas. It would permit every 
national manufacturer to set retail prices for his products and provide tough 
enforcement penalties. 

“This is as wrong and dangerous a piece of economic hugger-mugger as has 
been dumped into the Capitol hopper this season. 

“The measure has received scant attention. But it is reported likely to pass 
the House. It is a preposterous scheme that should be summarily killed. 

“The die-hard lobby for misnamed ‘fair trade’ would buttress its crumbling 
drive for fixed prices by a Federal act, when the so-called fair-trade statutes 
are falling by the wayside like windblown cards. 

“Fortunately, Missouri has had no fair-trade law. But through the years 45 
States enacted such measures. Recently this system of price protection has 
been heading for fast collapse. 

“Fourteen State courts have decreed their own State laws unconstitutional. 
Large manufacturers, such as General Electric, have abandoned any effort to 
enforce fair-trade practices. 

“It would be grossly unjust to the buying public and inimical for the economy 
to tolerate passage of the Harris proposal. 

“Tt would use Federal law to clobber price competition and prostitute free en- 
terprise. It would clout initiative of merchants. Above all, it would freeze 
high prices consumers have to pay under penalty of Federal crackdown. 

“The Harris legislation would allow manufacturers to fix minimum retail 
prices simply by edict. Old State laws at least required. some consent of re- 
tailers. It would enable manufacturers, if a substantial part of their output 
crossed State lines, to fix prices for the whole Nation. It would alter part of 
the Sherman antitrust law to bar prosecution for all such price fixing. And it 
would provide right of Federal or State court injunction to punish undercutting 
the set prices. 

“The Justice Department has protested the bill in a letter to Representative 
Harris. So should every consumer group, progressive merchants, and individual 
buyers. 

“Obvious results of this special-interest legislation would be to wipe out price 
competition in nationally distributed manufacturers’ products, smash the busi- 
ness of discount houses, further distress appliance sales, suppress competition— 
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the safeguard and life of trade—both in manufacturing and at almost all levels 
of distribution. 

“The frank purpose of the bill is to wipe out competition. 

“The cost of living would rise sharply as a consequence of such an act. A 
Federal Antitrust Division survey 4 years ago showed drug and appliance prices 
were approximately 28 percent higher in fair trade areas than in localities where 
prices were not fixed. 

“The Harris measure for a national fair-trade law belies its name tag. It is 
most unfair, a noose around competition, a boost for inflation, an invidious 
blow to the consuming public.” 

On Monday, June 2, 1958, the St. Louis Post-Dispatch carried the following 
editorial : 

“Missouri wants none of it: With House passage of a fair-trade bill reported 
almost certain, Missouri risks being forced under price-fixing legislation it -has 
successfully avoided for 25 years. 

“Despite warnings against it by the Justice, Agriculture, and Commerce De- 
partments and the Federal Trade Commission, the House is reported to favor 
by an overwhelming margin the fair-trade bill sponsored by Representative Oren 
Harris, of Arkansas. 

“In the Senate, the picture is not helped by the fact that Senator Humphrey 
of Minnesota, an ardent advocate of fair-trade legislation, is chairman of the 
Small Business subcommittee which will conduct hearings on the measure 
June 23-25. 

“Fair-trade laws permit manufacturers to fix prices on trademarked products, 
despite the antitrust laws, which outlaw price fixing. What is more, fair trade 
imposes penalties on retailers for violation. The Harris bill outdoes all its 
predecessors by letting manufacturers act without the least consent by-retailers, 
and by forcing the system on States whose legislatures have rejected it. 

“As the Justice Department warned the House, this would ‘drastically change 
the basic concepts of our basic economy.’ 

“It would raise prices substantially at a time when inflation is already a 
problem. 

“It would close some stores, principally the discount houses, and throw people 
out of work although business recession and unemployment are already vexing 
the Nation. 

“It would damage retailers by preventing them from getting rid of excess 
inventories by reducing prices. 

“Fair-trade laws have always been unfair. At the present they would also 
be dangerous folly.” 

On Friday, May 2, 1958, the St. Louis Globe-Democrat carried the following 
brief news story: 

“Consumers here rap Fair Trade Act at hearing (from the Globe-Democrat 
Washington Bureau, Washington, May 1): A proposed national fair-trade law 
was bitterly opposed today by three representatives of the Consumers Federa- 
tion of St. Louis and St. Louis County. 

“Led by Dr. Joseph M. Klamon, Washington University marketing professor, 
the trio deplored the measure as a price-fixing device that would prove harmful 
to consumers and to the public generally. 

“The statement of each was presented to a House Interstate and Foreign 
Commerce subcommittee holding hearings on the measure to bar, on a national 
scale, retailers from selling products at less than a minimum resale set by the 
manufacturer. 

“ ‘Every law of this nature,’ declared Dr. Klamon ‘has but one object in mind: 
to freeze or raise and then maintain prices to consumers, never to lower them.’ 

“Mrs. Rose Kerber, a member of the federation’s executive board, said, ‘We 
in St. Louis have always enjoyed free markets and free price competition on all 
types of goods, and we certainly hope you will reject this bill, and continue the 
present situation in which we in Missouri ourselves have some degree of control 
over the question of price freedom or price fixing from without our State.’” 

On Friday, May 2, 1958, the St. Louis Post-Dispatch carried the following 
news story: 

“St. Louisans Oppose Price-Fixing Bill—By a Washington correspondent of 
the Post-Dispatch—Washington, May 2.—A proposed Federal price-fixing act 
would result in higher prices, contribute to the current business recession, and 
weaken anti-trust laws, representatives of the Consumers’ Federation of St. 
Louis and St. Louis County said here yesterday. 
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“Joseph M. Klamon, professor of marketing at Washington University and 
marketing consultant for the federation, appeared before the House Interstate 
and Foreign Affairs Committee to discuss the bill. He submitted statements by 
Mrs. Rose Kerber, a member of the executive board of the greup, and Mrs. 
Loretta Johnson, vice president of the federation. 

“The, measure, pending now in Congress, would authorize manufacturers of 
merchandise identified by a trademark or trade name to fix minimum prices at 
which their products may be sold by their distributors. 

“Klamon described the bill as ‘especially harmful in these times of great in- 
flation.’ By permitting price rigidity and price fixing, he said, it ‘would certainly 
cause inventory pileups instead of inventory clearance.’ It thus would not aid 
in combating the recession, he said. 

“Pointing out that Missouri is 1 of only 3 States that have never enacted 
fair trade laws, Klamon said these States ‘would now find price fixing forced 
upon them for the first time by Federal legislation.’ 

“Appealing for rejection of the bill, Mrs. Kerber’s statement said: ‘We believe 
it will seriously and adversely affect the living standards and the buying power 
of every family in the country that uses any quantity of the type of branded 
merchandise that this bill deals with. 

“*We feel the public is entitled to the right to shop for bargains on a competi- 
tive price basis, not only between different brands of goods and between branded 
and unbranded goods but also between different prices that may be available 
on an identical brand.’ ” 

In simple terms, S. 3850 is an attempt to enact a new Federal law permitting 
resale price maintenance by manufacturers of their branded goods; an attempt 
to reverse the Supreme Court’s invalidation of the McGuire Act in each of the 
18 States where the McGuire Act has been held invalid. This bill before you 
would create the same type of proprietary interest and price control on the retail 
level to branded goods that presently exist on patented items. A patent is a 
legal monopoly granted for a limited number of years as a reward to an inventor 
or creator of a valuable item for his inventiveness. This legal monopoly is 
limited in patents to 17 years. The bill before you would create the same 
sanctity and monopoly price-fixing control to a trademarked item which is merely 
an identifying brand name, and without any time limitation on such retail price 
control on the branded item. I imagine your committee will want, if it has not 
already received, the professional appraisal of the merits of this bill from 
governmental agencies such as the Antitrust Division of the United States 
Department of Justice, the Federal Trade Commission, the Attorney General, 
and others in and out of governmental service, who are qualified to give your 
committee disinterested views of this bill and whether or not it is truly in the 
public interest. 

S. 3850 is infinitely worse than the Miller-Tydings Act and the McGuire Act. 
They permitted States to enact fair-trade laws and if a State did so, the Federal 
antitrust laws would then stand aside. As a result of the foregoing laws, 
Miller-Tydings and McGuire, 45 States, all except Missouri, Texas, Vermont, 
and the District of Columbia had such laws lobbied through their legislatures 
by interested parties. S. 3850 would make possible compulsory uniform price 
fixing on branded goods by enacting this bill into law. The 16 or more States 
whose courts have declared invalid the McGuire Act and the 8 States and the 
District of Columbia that have never had legalized price fixing would now find 
price fixing forced upon them for the first time by Federal legislation. Advocates 
of the McGuire Act and similar Federal legislation spoke strongly of the im- 
portance of maintaining States rights, local and State control of important 
pricing policies on branded goods. After 18 of the highest courts in that number 
of States declared the McGuire Act invalid, we have heard no more of the 
importance of preserving local and State control of pricing policies. In the bill 
before you the same people now ask for Federal legislation permitting price 
fixing uniformly throughout the country on branded merchandise moving in inter- 
state commerce regardless of the fact that there would be no public control over 
such vast private price-fixing powers on branded goods. And no account or 
consideration given to different marketing costs and varying degrees of efficiency 
of full-service and limited-service distributors. A distributor operating on a 
limited-service basis would seem to have a vested property right in his desire to 
attract customers by permitting his lower operating costs to be reflected in prices 
to the public, regardless of whether or not the merchandise he has bought and 
paid for is branded or unbranded. If all a manufacturer or a distributor need 
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do to take his pricing policies out from under the operation of the United States 
antitrust laws is to identify such merchandise by brand, what a tremendous in- 
centive he will have to multiply branded goods. 

It would seem there will be little, if anything, left of the Sherman Act or of 
the rest of our antitrust laws if S. 3850 becomes law. All laws of this nature, 
State or Federal, have but one object in mind: To freeze or raise and then to 
maintain prices to consumers; never to lower them. Such price-fixing laws tend 
to destroy the ability of lower cost dealers or more efficient dealers to pass on 
to the public at least part of such lower cost, and lower prices to consumers. 
Consumer Reports in its May 1958 issue on page 282 in an article entitled “Are 
We Heading for a Federal Price-Fixing Law?” put the matter very succinctly 
in the following fashion: “The point at issue then is simply this: The brand 
manufacturer wishes to decide, at his time and in his own way, when,-: where, 
and how, his brand shall be priced at the retail counter even though that counter 
is the property of another firm, and even though the title to his product shall 
have passed from him to the retailer.”’ The bill before you gives such brand-name 
manufacturer or anyone else adversely affected a legal cause of action against 
anyone who sells below a manufacturer’s fixed price, although title has left the 
manufacturer completely. Chief Justice Hughes said in the famous Miles 
Laboratory case that once a maker has sold his product the public is entitled to 
all subsequent traffic and competition in that article.” 

What better evidence do we need that fair-trade price fixing hurts business and 
is also harmful to the public, instead of helping either, than what recently hap- 
pened when General Electric dumped fair-trade price fixing. GE and other 
appliances were moving across retaii counters at a rather slow pace under fair 
trade in New York and elsewhere, and inventories were piling up. The swdden 
removal of rigged false price supports and the reestablishment of a free compet- 
itive retail market by GE in appliances were quickly followed by similar aban- 
donment of fair trade by competing manufacturers and distributors. This re- 
sulted in an immediate rush of buyers in New York and elsewhere who recog- 
nized values and who evidently were more than willing to buy under lower com- 
petitive price conditions. Consumers need no very persistent stimulation to pur- 
chase real bargains and, therefore, to buy. The public instantly recognized real 
values as quickly as fair trade was dumped and competitive markets restored. 

One would imagine that after 18 States declared the McGuire Act invalid and 
after manufacturers such as Sunbeam, Shaeffer Pen, General Electric, and 
countless others, ardent fair traders abandoned this form of price fixing, that 
those who believe in this type of trade restraint would make no more effort to 
revive this dead turkey. Unfortunately, however, they seem to need further 
proof that the simple law of supply and demand cannot very easily be repealed. 
Congress might just as well repeal all of our antitrust laws entirely as to enact 
into law the bill presently before you. Congress might also just as well enact a 
law that all motorears, if the manufacturer desires to do so on such branded 
merchandise, must be sold at presently high nominal retail list prices, » This 
would destroy price flexibility as evidenced by outright discounts from list where 
no trade-in is involved, or inflated trade-ins. Such a law would be as ineffective 
as it would be to enact the utterly unenforceable provisions in 8. 3850. When 
the McGuire Act was a bill before Congress, we said in testimony at the time 
that it was an effort to enact the economically and legally impossible and unen- 
forcible and that it was very harmful to the public. As a result of what has 
transpired in the past 6 years it would seem that events have proven the McGuire 
Act to be just that: for the fair traders are now back again in the national legisla- 
tive chambers, asking for a new and better gimmick to force fixed prices by direct 
Federal legislation. If they succeed in enacting this bill into law, it would seem 
to me that it will not work any better than previous Federal and State fair-trade 
efforts. The recently elected president of the United States Chamber of Com- 
merce, a prominent St. Louis banker, said, shortly after his election that the 
present recession would not be cured by legislative gimmicks, but in the market 
place where it started. Artificial interferences with free pricing and free mar- 
kets such as this new Federal price fixing bill now before you will in reality 
prolong the recession ; not hasten its end. 

A glance at 1 or 2 things that happened in the past 6 years since the McGuire 
Act will illustrate the futility of attempting by legislation, State or Federal, to 
interfere with powerful economic forces. Six years ago when Congress was 
considering the McGuire bill there were 2,000 discount houses in the country, 
400 of them in New York City. The 400 in New York did an estimated annual 
volume of $500 million. The McGuire Act failed utterly in its effort to hold back 





n- 


g- 
n- 
\r- 
al 


nd 
nd 
at 


er 
“dl. 
Let 

a 

ed 
lis 
re 
ve 
en 
ne 


as 
ire 
la- 
act 
em 
de 
m- 
he 
<et 
ar- 
ity 


ire 


ras 
ry, 
nal 
ick 


DISCOUNT-HOUSE OPERATIONS 129 


the inevitable. For in the past 6 years discount houses have increased from 2,000 
to 10,000 throughout the country, and in New York City alone from 400 to 2,000. 
J hold no brief whatever for any channel of distribution. All we ask is that the 
door be kept wide open on all levels of business without collusive restraint of 
trade and with a maximum of real competition. It is no secret, however, that 
the only economic justification for a discount house is in selling at a substantial 
reduction from nominal list price. I suspect they will not disappear overnight, 
but are here to stay as long as they can perform an economic function which is 
acceptable to their customers. This bill outlaws, if a brand-name manufacturer 
desires it, price competition, but does nothing to restrain aggressive promotion 
competition. It would likely tend, if enacted, to shift some price competition into 
the area of promotion competition. The effort to protect a higher cost or less 
efficient distributor would almost certainly be doomed to failure. Perhaps one 
of the biggest single economic problems facing the country is that of inflation. 
There is a race between cheaper currency and America’s great productive 
capacity. It is not at all certain that inflation may not win this race. 

At a time when inflationary forces are evidently very strong, S. 3850, if enacted, 
would likely be extremely harmful to all consumers if it achieved its objective in 
any degree. For these laws never lower prices, but always tend to raise them 
above competitive levels. It is idle to pretend otherwise. 

A few years ago groups representing grocers and the food trade generally 
appeared to be rather strong advocates of fair trade laws. Now many seem to 
have lost interest in such price-fixing devices. The reason is evident. There are 
a considerable number of very good retailers’ private brands. Manufacturers, 
too, in this as well as in other fields, faced with idle plant capacity, introduce 
additional premium brands, top brands, house brands, fighting brands in an 
effort to maximize earnings and function at capacity in order to appeal to 
different levels of income. Wherever buyers can escape from maintained prices 
they seem quickly to do so. Given some elasticity of demand and easy substitu- 
tion of one food for another, not for long then can any food, or any other product, 
get too far out of line pricewise. Just as the McGuire Act was intended to re- 
verse the Schwegmann case and to provide the compulsory nonsigner clause in 
fair trade, this bill is intended to reverse the highest courts of the States that 
have invalidated the McGuire Act; also to introduce fair trade into the States 
that have heretofore rejected it, and to give us a Federal price-fixing law. 

I should like to quote the first page of an article in the current May 1958 issue 
of Consumer Reports, which appears on pages 239-240. The first is an excerpt 
from a minority report, Tist Congress, 1930, and is as follows: 

“More and more we find business unwilling to compete or resorting to com- 
petition in nonessentials only. The spread between the cost of production and 
the price exacted from the consumer has more than doubled in the last 15 years. 
Much of the competition that remains consists in advertising and other distribu- 
tive methods, from which the consumer derives little or no real benefit * * *. 
This process cannot go on indefinitely. If businessmen will not compete volun- 
tarily, legal means must be found to compel them to do so. Failing this, our 
system is marked for downfall.” 

The above statement was made in the minority report on the Capper-Kelly 
bill by Representative George Huddleston, Jr., of Alabama. 

In the current article entitled “Are We Heading For a Federal Price-Fixing 
Law?” the first page of the six-page discussion reads as follows: 

“Shortly after the winter merchandise shows—at which manufacturers dis- 
played their wares to buyers for the retail trade—the General Electric Co. 
announced that it was, regretfully, abandoning the policy of retail price fixing. 
It didn’t use those words; what GE said was that it would no longer enforce 
‘fair trade’ prices on its products. But the happening is both a complicated and 
an important one, and it is a good idea to get the words and meanings straight 
at the outset. ‘Fair trade’ is the term used by the proponents of price fixing. 
‘Monopoly price control’ is the term used most often by its opponents. Price 
fixing—or resale price maintenance, to use the technical term—is what it is. 

“At store counters GE’s action was immediately reflected in reductions on 
those particular products which had been price fixed: radios, vacuum cleaners ; 
small electrics, like irons, toasters and frying pans. (GE’s larger appliances— 
refrigerators, washing machines, ranges, dryers, etc.—had never been price- 
fixed. ) 

“The products whose prices GE freed by its announcement were not, volume- 
wise, important enough to have warranted the very high trade interest aroused 
by the action. In the market place, what GE accomplished was a break in the 
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price dike through which some stocks flowed out of the swollen inventories of 
ee releasing capital which had been tied up in an oversupply of 
- ng items. 

“An ironic aspect of price fixing was illustrated by this circumstance. Before 
they could convert their investment in these goods into needed cash, retailers 
were dependent on the permission of a brand manufacturer for the right to 
make a business decision about an inventory they had already bought and paid 
for. It is ironic because propaganda on behalf of fair trade price fixing in- 
variably describes it not as a manufacturer's privilege, but rather as a protection 
measure for retailers. 

“It was in the name of independent retailers that the fair-trade acts were 
lobbied through 45 of the 48 States during the 1930’s. Then, national legisla- 
tion was required to grant exemption from Federal antitrust laws to manufac- 
turers availing themselves of the price-fixing privileges thus lobbied through; 
and so Congress was importuned, successfully, also in the name of the small re- 
tailer. But price-fixing laws recently have fallen on lean days. At this writ- 
ing only 30 States have effective fair-trade acts; State courts have weakened 
or thrown out the laws in the other 15 States. Even more important, the Su- 
preme Court of the United States recently ruled that a retailer in a non-fair- 
trade State could offer for sale (through mail-order catalogs) and ship into a 
fair-trade State branded products priced below legally priced-fixed levels. Since 
a number of large discount houses in States where price fixing was illegal could 
thus compete with retailers in other States who were bound to maintain fixed 
prices, this decision was a serious blow to the price fixers. 

“Hence, as GH put it in its letter to dealers announcing the abandonment of 
price fixing: ‘Developments of the past months have forced us to the conclusion 
that an effective fair-trade enforcement program is no longer available in the 
marketing of the products of the housewares and radio receiver division of Gen- 
eral Electric Co.’ 

“The letter went on to say, however, that GE was still of the opinion that fair- 
trade price fixing was a good thing and it advised dealers as follows: “To those 
of you who continue to believe in the principles of fair trade, we suggest you 
weigh carefully the need for appropriate new Federal legislation to replace the 
present patchwork of unsatisfactory State laws. If you conclude such Federal 
legislation is vital to your business, you must recognize its passage by Congress 
in satisfactory form can be achieved only through your articulate and active 
support.’ 

“Here, beyond the impact of the immediate price cuts, lies the great sig- 
nificance of GE’s move. Does GE mean it? Is GH, as that letter to dealers 
implies, interested in the passage of a Federal law that will permit price fixing 
by manufacturers in any State in the Nation, regardless of either State law or 
court decisions? 

“The fact that the letter to dealers did so seem to imply cannot be taken as 
sure evidence that GH really means it. Communications to dealers from manu- 
facturers are not necessarily tailored more closely to the whole and absolute 
truth than are advertising claims made to consumers. That is why the GE ac- 
tion, notwithstanding the explanation that accompanied it, gave rise to two con- 
tradictory views, which were expressed in the considerable trade discussion 
that it provoked. 

“The first view was that GE finally was fed up with the whole idea of price 
fixing ; and since GE is held to be the leader in its field, its abandonment of the 
policy might well signal the end of fair trade for good and all. Supporters of this 
idea pointed out that, within a matter of a few days, nearly every other appliance 
manufacturer who had been fair-trading followed the GE lead and released his 
products from fixed prices. Two years earlier Westinghouse, second in the field, 
had abandoned price fixing; but its action had not been followed by the trade. 

“The second and quite contrary view is that GE is not at all fed up with price 
fixing, but simply with the present legislative pattern for this privilege. Sup- 
porters of this interpretation point out that there are several bills in Congress 
at the moment which provide for what is heralded as a new approach to fair- 
trade price fixing—a Federal law to blanket all States and permit price fixing to 
any manufacturer of brand-name goods. GE’s move is thus held by some to be a 
first step in a calculated program to promote a Federal price-fixing law in place 
of the “unsatisfactory patchwork” of State laws. 

“If the latter view is correct, then it is time for consumers to bestir them- 
selves. There is no doubt that retail price fixing raises prices to consumers. 
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Years of experience with State price-fixing laws has made this clear. And there 
is, furthermore, no doubt that price-fixing legislation has a strong political life. 

“It does not appear that a Federal price-fixing law has a good chance of passing 
in this session of Congress. But appearances with respect to fair-trade price- 
fixing pressures have been deceptive in the past and may be so today. It is the 
better part of wisdom for consumers to review the issue, in order to seek the 
reality beneath the propaganda. 

“This is not an issue limited to or even primarily applicable to the main prob- 
lems of the small retailer, as fair-trade proponents like to say. It is not an issue 
that is concerned with fairness in trade relations. It is a price-fixing issue. It 
vitally affects the general welfare; and the consumer has both a private and a 
public responsibility to speak up. A Federal price-fixing law would turn the 
economic clock backward a half century or more. In CU’s opinion, it would im- 
pair overall economic efficiency while reducing consumer standards of living.” 

The Sherman Act, the Federal Trade Commission Act, and all of our United 
States antitrust laws represent the affirmative faith Congress and our people 
have in a free enterprise competitive economy. S. 3850 appears to be the exact 
opposite, the very antithesis of price freedom; it legalizes private monopolistic 
price fixing on branded goods, in interstate commerce, if a manufacturer wishes 
to do so without any regard to cost or markup of such goods and without the 
slightest restraint of any public regulatory body of abuses of such price main- 
tenance. It contains no restriction whatever against selling above maintained 
prices, but does contain severe penalties for selling below fixed prices even after 
a maker has sold and parted with all title in such goods. Your opinion of this 
bill is determined by your information and it would seem that no one would have 
a right to substitute opinion for fact if we can get both the facts and disinter- 
ested professional opinion of competent individuals, in and out of Government 
service, who are dedicated to the public interest. To that end I should urge you 
perhaps to do this above all: (1) If it is not already in the record before you 
as a result of the previous day’s testimony, invite affected governmental agencies 
such as the Federal Trade Commission and the Antitrust Division of the United 
States Department of Justice to give you their opinion as to whether or not the 
bill before you is truly in the public interest. (2) Send copies of this bill to the 
top 100 law schools in the country and also to the top 100 schools of business or 
departments as to whether or not the bill before you is in the public interest 
and their reasons for their views. The tabulated results and expressed opinions 
of disinterested competent individuals who may be dedicated to the public in- 
terest might produce interesting and informative results. I suggest the foregoing 
merely as an offset to the very effective pressure and power of the lobbies who 
put through fair-trade laws in 45 States, who sponsored the Miller-Tydings Act, 
who put over the McGuire Act, and who are here now back again for another 
interesting, legislative gimmick, 8. 3850, in an effort to repeal the law of supply 
and demand, an effort to take a change of venue from free market places through- 
out the country to the legislative arena to secure unprecedented Federal price- 
fixing powers. 

We cannot say that what you do with the bill before you is of no consequence 
for definitely it is of consequence. The Miller-Tydings Act was passed in 1937 
and not until it was practically declared invalid by the United States Supreme 
Court on Monday, May 21, 1951, was any substantial degree of price freedom 
restored in the 45 States that had passed fair-trade bills. So for 14 years the 
public paid untold billions in higher retail prices on branded goods because 
of laws that were later held invalid. Within 6 months of the famous Schweg- 
mann Supreme Court decision the brand name manufacturers met at the Waldorf 
Hotel in New York, November 1951, in what they called “Operation restoration” 
to endeavor to reverse by law the restoration of price freedom and the destruc- 
tion of price fixing. The Keogh bill intended to prevent a mail-order discount 
house from selling in interstate commerce across statelines into fair-trade terri- 
tory at competitive prices was sponsored by this group, the American Fair 
Trade Council. The McGuire Act was sponsored by the National Association of 
Retail Druggists which later embodied some of the features of the Keogh bill. 
The McGuire Act passed in 1952 has given price fixers an umbrella that has lasted 
for just less than 6 years. Here again, the action of Congress was of consider- 
able significance for, like its ineffective predecesor, it cloaked price-fixing prac- 
tices with apparent legality until our courts have once more restored price 
freedom. Even if Federal legislation is only temporarily effective until they 
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are rendered harmless by economic forces or court action, they are of very great 
value to trade restrainers for the time being. 

Fair-trade laws and similar price maintenance devices have been likened or 
compared with prohibition laws. Ten thousand discount houses, four-fifths of 
which started after the McGuire Act, is but one indication of the utter unenforci- 
bility of price maintenance when inventories mount and people shop for bargains. 
The experience of the past 25 years and more would seem to prove conclusively 
that price fixing, whatever its form, is not in the public interest and price 
freedom is in the public interest. 

Lawrence E. Walsh, Deputy Attorney General, speaking for the Department of 
Justice, in a letter to Representative Oren Harris, indicating the opposition of 
the Justice Department to H. R. 10527, the Harris fair-trade bill, said: “Absent 
competition in price, the substance of true competition is lost. The bill would 
suppress competition at the manufacturing level and at all levels of distribution. 
Obviously, competition would be eliminated at the retail level since this is the 
apparent purpose of the bill.”’ In the New York Times, May 26, 1958, article set 
forth earlier in this statement, Senator Humphrey is qouted as saying: “The 
consumer knows that the fair-traded product may be purchased at a standard 
price wherever he goes to buy it. Fair trade eliminates the need for shopping 
around.” With all due respect to Senator Humphrey, I believe the foregoing 
statement could not possibly be more in error. As long as there are significant 
differences in the cost of doing business, in manufacturing, wholesaling, and in 
retailing, we will never eliminate the need, and indeed, the desirability in a free 
economy of shopping around. Industrial purchasing agents have little justifica- 
tion for their function unless they constantly, intelligently, and carefully “shop 
around.” Does not the public interest likewise require that housewives, pur- 
chasing agents for the family, and the public generally have every right to shop 
around for price, values, and bargains? You can no more eliminate the need and 
desirability of shopping around than you can by legislation or otherwise equalize 
all distribution and manufacturing costs. There will always be higher cost and 
lower cost distributors. Efficient and less efficient manufacturers and distributors 
as well as full service and limited service distributors will exist in an effort to 
meet the varying needs of consumers. This bill is an effort to make those with 
Third Avenue incomes pay Fifth Avenue prices. If inflation and the recession 
continue, it will be difficult to try to make even those with Fifth Avenue incomes 
to pay Fifth Avenue prices. In the last few sentences on page 9 of the statement 
by Senator Hubert H. Humphrey, of Minnesota, presented on the floor of the 
United States Senate on May 19, 1958, when S. 3850 was introduced by Senator 
Humphrey along with 8S. 3851 and S. 3852, the distinguished Senator from Minne- 
sota said the following in his closing remarks: “Largely as a result of the unique 
Federal exemptive status which Congress, has established for fair trade, the 
system has won wide acceptance in the market place of the Nation. Manu- 
facturers, wholesalers, retailers, and consumers, too, have come to recognize the 
advantages of fair-trade competition and now depend heavily upon its continued 
effective operation. Under such circumstances, it would seem that a moral 
relationship has sprung up between Congress which has fostered the development 
of fair-trade competition and the many citizens who have worked so energetically 
to translate the principles of fair trade into practice. In any event, Congress 
must carefully guard against breaking faith with those small-business men whose 
survival depends upon a strong and vigorous fair-trade system. Though this 
responsibility is indeed great. I am fully confident that Congress will discharge 
it as successfully as has always been done in the past.” I should like to comment 
very briefly on the foregoing: 

1. If the system of fair trade has won “wide acceptance in the market place of 
the Nation,” then why are the fair traders here again asking for drastic new 
legislation for a Federal fair-trade law because Miller-Tydings and McGuire 
have broken down? 2. If the market place has accepted fair-trade price fixing, 
then how can we account for the fivefold increase in discount houses in 6 years 
since McGuire, from 2,000 to 10,000? Incidentally, these discount houses are for 
the most part small-business men who have helped to destroy a false price level, 
namely, fair trade price fixing in branded goods? 3. Have the patrons of dis- 
count houses, the rational buyers and the retailers who have had to meet dis- 
count house prices, does all of this represent acceptance of fair trade in the 
market place? 4. Does the resort to law and the courts to enforce the McGuire 
Act and its rejection as invalid by 18 States followed by its complete breakdown 
throughout the country indicate acceptance of fair trade in the market place and 
by the public generally? 
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Senator Humphrey in introducing S. 3850, S. 3851, and S. 3852 says that 
“* * * it would seem that a moral relationship has sprung up between Congress 
whichhas fostered the development of fair-trade competition and the many 
citizens who have worked so energetically to translate the principles of fair trade 
into practice.” I should like to ask if there is not a far greater and transcendant 
moral:obligation to the consuming public generally which would seem to be far 
greater than any so-called moral obligation to any particular trade group. I 
should reject the implication that a small-business man is ipso facto a less 
efficient or a higher cost businessman. Doc Webb in St. Petersburg, Fla., started 
with some $5,000 in capital and has done a flourishing business so that in recent 
years his annual volume has been greater than $12 million and as much as $16 
million. Schweggman in New Orleans is another small-business man who has 
flourished by selling competitively. The 10,000 discount houses for the most part 
are also small-business men who have competed in price on branded merchandise 
and have forced a somewhat drastic scaling down of retail prices on branded 
goods by many of their competitors. Senator Humphrey suggests that “in any 
event Congress must carefully guard against breaking faith with those small- 
pusiness men whose survival depends upon a strong and vigorous fair-trade sys- 
tem.” My only answer to the foregoing is that if a businessman, small or 
otherwise, cannot survive without a strong and vigorous Federal or State fair- 
trade system, then such a businessman’s destiny lies in some other direction for 
he is a natural casualty of a free and competitive market place. 

It is important to distinguish between antiloss lead laws or as they are gener- 
ally called, Unfair Sales Acts, and fair-trade laws. Anti-loss-lead legislation 
prevents one from selling below invoice. Fair-trade laws have no relation what- 
ever to cost or invoice and prohibitions against selling below invoice. Fair- 
trade laws such as 8. 3850 allows a manufacturer to compel a retailer to sell the 
bramled item of the maker at any price whatever that the maker chooses. So, 
under 8S. 3850, an item in theory could cost 10 cents to make and the retail price 
may be fixed by the maker at 50 cents or $1. Fair traders answer this by saying 
that the item must be in open competition with similar items. Yet in the past 
they have rejected a proviso that a manufacturer who wishes to fair-trade an 
item must certify under oath that his item is in open competition with similar 
items in the market place. Fair traders talk no end about the so-called evils 
of loss leaders, but what they really want is retail-price fixing on branded goods. 
For example, witness the rejection by the NARD’s Mr. M. Mermy at the time 
of the McGuire Act of an anti-loss-lead item in lieu of the McGuire Act. Loss 
leaders are simply one type of sales-promotional devices which emphasize price 
as a sales-promotional gimmick. If we restrict the use of loss leads, sales em- 
phasis will shift, of course, to other items, services, guaranties, credit, and other 
promotional activities. 

President Franklin Roosevelt signed the Miller-Tydings Act only because it was 
a rider to a District of Columbia appropriation bill which he felt obligated to 
sign. At the time Roosevelt denounced the Miller-Tydings Act, expressed grave 
misgivings, and further expressed the wish that he had the “item veto” so that 
he could veto the Miller-Tydings Act and sign the appropriation bill. We ean 
only say that the doubts and misgivings that President Roosevelt expressed about 
the Miller-Tydings Act have been abundantly justified. President Truman, when 
he signed the McGuire Act, did so over the protest of the FTC, Department of 
Justice, Antitrust, Commerce, the Budget Bureau, and others in and out of Goy- 
ernment service. President Truman signed the bill, said there was great con- 
troversy as to its merits and asked for an exhaustive study to determine its real 
value, if any, in the public interest. To date this study has not been made or 
at least it has not been completed, neither have top experts from our leading 
universities, schools of law, or schools of business been canvassed or consulted 
relative to the merits of fair-trade price-fixing legislation. I should like to ex- 
press both a prediction and the hope that if S. 3850 and H. R. 10527 are passed 
by Congress that President Hisenhower will respect the views of the FTC, the 
Justice Department, and the Department of Commerce, and veto any effort to 
enact a Federal fair-trade-resale-price-maintenance law. 

In testifying against H. R. 5767, the McGuire Act, and also before the Senate 
Committee on Interstate and Foreign Commerce at the time the McGuire bill 
was enacted, I asked a question or two (pp. 385, 386) which were not answered. 
I should again like to ask several of these questions: (1) If a cash-and-carry 
superstore’ has lower costs, should not the public be permitted to benefit (in 
lower prices) from all such lower cost methods of doing business in all goods, 
branded and unbranded? (2) In the above situation, why should all be required 
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to sell a so-called fair-traded item at the same retail price, and be prevented 
from passing on to the public at least a part of the economies of such lower 
operating costs? (3) If competition among producers of an item is good for 
the public, why should competition among retail sellers of that item be denied? 
(4) Has any pressure group composed of manufacturers or distributors ever 
campaigned for price-fixing privileges except to make such prices higher than 
they are or would be under free competition? (5) What real and specific 
evidence is there that truly meritorious articles have ever been driven from 
the market by price competition? (6) If you pass this bill which will tend to 
restrict and outlaw price competition, what do you propose to do, if anything 
at all, relative to sharp competition in promotion or services or credit and 
other forms of competition other than price competition? (7) If a merchant 
wants to locate a store outside the city limits, operate at lower costs, price 
accordingly, and therefore sell at lower prices because of his lower costs, what 
good reason is there to deny him that right and to forbid the public that benefit 
and would not legislation directed toward this end be held invalid by the United 
States Supreme Court as an unconstitutional deprivation of property without 
due process of law? (8) If we grant makers of goods monopoly price privileges 
on branded items to those select few, what public agency or who is going to 
regulate those prices to make certain that the public is not greatly overcharged 
on those branded items? As they have in the recent past, I believe that they 
will again in the future find legislative attempts to interfere with free markets 
wholly ineffective. For I have always believed that lower cost dealers and 
manufacturers and rational buyers will find ways and means of circumventing 
artificial roadblocks to competition every time that they succeed in getting 
new restrictive legislation in their repeated efforts to repeal the law of supply 
and demand. I respectfully request that you reject this bill as contrary to 
public interest and especially harmful in these times of great inflation. 

Adam Smith in his Wealth of Nations, written more than 150 years ago and 
Prof. Frank Fetter, of Princeton, less than 30 years ago, accurately described 
the true purpose of trade groups who sponsor laws such as the bill before you. 
Adam Smith said: 

“People of the same trade seldom get together, even for purposes of merriment 
and diversion, but that the conversation turns in the direction of some contrivance 
to raise prices, or some conspiracy against the public interest. While the law 
cannot prevent people of the same trade from getting together, it should do 
nothing to encourage such meetings, much less make them compulsory.” 

Prof. Frank Fetter, of Princeton, in more recent times said, ‘‘Whenever you 
hear of a trade group sponsoring a so-called fair-trade law, it is time for all 
hands to be on deck, for the Republic is in danger.” 

Whatever the answer may be to absentee ownership, control, and finance, 4 
sort of absentee landordism, in both production and distribution, the abolition 
or restriction of a free market and price freedom definitely is not the correct 
answer. I do not know what the answer is, but I feel certain the substitution 
of price fixing or resale price maintenance, for price freedom, is not the answer, 
and our experience of the past 30 years proves this to be so. We are familiar 
with the enormous changes brought about by the industrial revolution, the 
factory system; in production we have moved from the handicraft stage, to 
the block assembly, to the line method of production. The changes in distribu- 
tion in the past 40 to 50 years appear to have been no less drastic, and are still 
going on, in both production and distribution. Fifty years ago no one heard 
of the rack jobber, the discount house, the giant superdrugstore, or superfood- 
store. We have eliminated many functionaries, but never the function. In the 
final analysis the basic problem in distribution is, who can perform the func- 
tion most efficiently, or at lowest cost, and thereby win acceptance in a free 
market. There is no one answer, for some prefer or must buy with little service 
and some can afford the fullest service. It is of great importance, however, not 
to retard or hamper the introduction of new, and possibly less costly, methods 
of doing anything, in distribution or in production. The door must be kept wide 
open for all new inventions in all fields of endeavor, if a free economic society 
is to survive and living standards continue to rise. That type of production and 
distribution will survive that wins the widest public acceptance, and therefore 
deserves to survive. A false price level, over a longer period, tends to defeat 
itself. This effort, to force all dealers, all retailers, to charge the same retail 
price for branded goods, and thus eliminate the need of the public to shop around 
is doomed to failure for, in my opinion, vast numbers of people, in purchases of 
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any. significance or size, are most often influenced by rational buying motives. 
They always have and always will compare quality, durability, value, and price. 
In brief, the purchasing agent for the family has every reason and right to be- 
have, when buying, in precisely the same fashion as does the industrial pur- 
chasing agent, when he buys. Any effort by law to eliminate or to restrict the 
opportunity of consumers and the public to shop around for values and bar- 
gains, and better prices, is legislating economic nonsense and is doomed to fail- 
ure; just as NRA, Miller-Tydings, McGuire, and 45 State fair-trade laws, never 
did work any too well and finally collapsed. Sponsors of fair trade pay scant 
attention to the economic reasons for the rapid growth of discount houses in just 
the past 6 years, from 2,000 to 10,000; the growth of rack jobbers; the legal 
basis for 18 State supreme courts declaring the McGuire Act; the reasons for 
the abandonment of resale price maintenance by practically all important man- 
facturers. 

The problem here, again, is not big business versus small business; but lower 
cost or more efficient, or both, versus the opposite, large or small. It also in- 
volves the effort by law to force the lower cost to charge consumers the same as 
higher cost competitors, regardless of the willingness of such lower cost dealers 
to accept a smaller profit margin, on goods he has bought, and that his customers 
are very eager to buy, at lower than prevailing, suggested, or maintained retail 
prices. 

The bill before you is completely antithetical to any concept of price freedom 
and a free market; it is at war with the basic philosophy of all of our antitrust 
laws and any idea of a free economy or real competition; it substitutes a rigged 
price structure on branded goods for the present free market. 

To me, this Federal fair-trade bill is an effort to modify or to repeal the 
economic law of supply and demand; it is idle to pretend that it is not class 
legislation, not in the public interest and intended only to help the trade groups 
who lobbied into law 45 State fair-trade laws, the Miller-Tydings and McGuire 
Act. If enacted into law, this bill may very well suffer the same economic and 
legal fate that all of its predecessors, Federal and State, have experienced here- 
tofore. Presently, we have a free market with complete price freedom at the 
retail level in all goods branded and unbranded. I do not believe the public 
interest is ever served when interested competitors police each other’s pricing 
policies. I respectfully urge you to reject the bill before you. 


Senator Humpnrey. Now would you be kind enough at this point, 
having made available to us two statements, to summarize these state- 
ments, the high points of them that you wish to stress? 

Mr. Kiamon. I should be very glad to. 

Senator Humpnrey. There is no need of reading each paragraph. 

Mr. Kramon. I will be very happy to try to answer any questions, 
Senator, that the committee may have. 

Senator Humenrey. Thank you. 

Mr. Kuamon. I have taught marketing for about 30 years, and I 
now am professor of marketing at Washington University at St. Louis. 
I oer et to say that I am opposed to Senate bills 3850, 3851, and 3852. 

I do believe that on some of these matters, Senator, you certainly 
have a very good point, and I appreciate the fact that the committee 
is doing ever rything that it can to protect small business in whatever 
legitimate r ights it may have. 

I am for the Robinson-Patman Act because the Robinson-Patman 
Act is procompetition. It is a sort of most-favored-Nation clause, 
preventing any difference in price to distributors that a manufacturer 
cannot justify on a cost basis. 

But I would like to suggest, Senator, that the bill before your major 
committee, and the bill before you, is entirely and emphatically con- 
trary to the whole spirit of our antitrust laws, the Sherman Act, 
the Clayton Act, the Robinson-Patman Act, the Federal Trade Com- 
mission Act and the rest of our antitrust laws. I believe, Senator, that 
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the people here realize that our efforts, or your efforts, sir, will be of 
not too great avail unless something can be done about the 10,000 
discount houses. 

As you said, and were quoted in the press this morning, the dis- 
count houses constitute a veritable revolution in distribution com- 
parable to the industrial revolution and comparable to the revolution 
in agriculture. 

In production we have moved from the handicraft stage to the block 
assembly, and then to the line assembly, and now to automation which 
is simply a refinement of the line assembly. And, perhaps not too 
far away, we may have the application of atomic energy to process 
the production and distribution. Industry and agriculture have been 
and are extremely deceptive, Senator, to any new technique. And 
the revolution in agriculture, the harvester, the reaper, the combines, 
the things you will see in Minnesota, Wisconsin, and Nebraska, have 
resulted in more production per acre, more production per employee 
engaged in agriculture. And, incidentally, there has been a con- 
siderable amount of displacement, as you know, but it has tended to 
raise our living standard. 

Senator Humrurey. Yes; at the expense of some people, doctor. 
This is the problem that bothers me. 

Mr. Kuamon. You are entirely correct. 

Senator Humpurey. I just came from Minnesota. I was up ina 
new community called Babbitt, where they are developing the taco- 
nite ores through iron ore pellets. The entire community is made up 
of people who were dispossessed in other parts of the State. Fortu- 
nately, the Reserve Mining Co. spent a tremendous amount of money 
in investment, along with our University of Minnesota, in the field 
of research, and has perfected and developed a new industry. The 
people who come there have done so because they have lost their farms. 

For example, I met one man up there who told me there were 16 farm 
families that had come from one community that I visited only a year 
before. I am one who believes you have to progress in industry and 
agriculture, and I will just mak this quick observation: The biggest 
problem some of these people have is that, while they have increased 
the production—and science and technology has made this possible— 
and have improved this product, they have not been able to improve 
their financing. And olen you improve the volume of goods and 
are unable to improve the volume of credit, you are in trouble. You 
are worse off than if you never produced anything. 

Mr. Kiamon. There is nothing that you have said to which I can 
takeexception. I agree. 

Senator, a comparable illustration occurred a number of years ago 
in Scotland. When they first introduced textile machinery and sup- 
planted the handicraft weavers, they were riots and there was blood- 
shed in Scotland. 

But I would suggest that something might well be done, I wish I 
knew what, about the problem of absent-the-ownership, absent-the- 
control, and absent-the-finance—what I call sort of absentee landlord- 
ism. But I may be wrong. However, I am convinced that the emas- 
culation of the antitrust law and the substitution of a control market 
of resale price maintenance or price-fixing for price freedom—call 
it what you will—I do not believe is the answer. 
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I believe your committee has to, and I think it will, make the small- 
business man more efficient, teach him how to operate at lower cost, 
perhaps make credit available to him. But, I do not believe that a 
change of venue from a free market to the legal arena of the court- 
room, or the political arena, is the answer. 

I do not believ e, Senator, that we are going to be able to sweep the 
10,000 or more discount houses under the rug. We might just as well 
abolish General Motors and C hrysler, or abolish the lar ger companies, 
like steel and so on. If access, Senator, to an industry is relatively 
easy, as it is in some fields of retailing, as it is in gasoline, it is diffi- 
cult to maintain price. If access to an ‘industry i is more difficult, and 
there is a greater degree of rigidity and price inflexibility as in the 
heavy- -goods industry, then perhaps you sometimes encounter collusive 
restraint of trade. May I just give you a quote or two, briefly : 

Senator Adam Smith in his classic inquiry into the sources and 
causes of the wealth of Nations had this to say about collusive re- 
straint of trade. It is often quoted: 

People of the same trade seldom get together, even for purposes of merriment 


and diversion but that the conversation turns in the direction of some contrivance 
to raise prices, or Some conspiracy against the public interest. 

Then Adam Smith said: 

While the law cannot prevent people of the same trade from getting together, 
it should do nothing to encourage such meetings, much less make them com- 
pulsory. 

That is an indictment of the NRA written 200 years before the NRA. 

In recent times, Senator, the late great Prof. Frank Fetter of 
Princeton said: 

Whenever you hear of a trade group sponsoring a so-called fair trade law, it is 
time for all hands to be on deck, for the Republic is in danger. 

I read the testimony, Senator, of Judge Arnold last March and, 
I must say, I agree with a great deal of it. 

And I do believe that some good may definitely come out of these 
hearings, sir. 

But I would like to suggest this, there are, and there always have 
been, Senator, important differences in costs, in manufacturing and 
wholesaling and agriculture. Like companies, full service and dis- 
tributors, differ because of relative efficiency. The costs of full-service 
distributor s, and, say, lower cost distributors, inherently lower cost, 
there you do not have a question of relative effici iency but an inherently 
lower cost operation. 

Senator, [ may be entirely mistaken, but I do not think we will ever 
equalize production costs, I do not think we will ever equalize distri- 
bution costs, and may I say with all respect that as long as we have 
significant differences in manufacturing and in distribution costs, 

it will be utterly impossible to maintain fixed or identical retail prices. 

We will never, I believe, succeed in abolishing the impulse, the 
need, if you like, to shop around. 

I would like to offer, Senator, just_as a brief exhibit, a two-page 
ad, which appeared in the St. Louis Post-Dispatch yesterday, Mon- 
day, June 23 (retained in committee files). It is an ad of General 
Electric, cooperating with all of the General Electric distributors. 
General Electric needs these people, these small-business men, and 
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I may say it needs every possible channel of distribution. This ad, 
which I offer sir, as an exhibit, which is a two-page ad in the St. Louis 
Post-Dispatch, says: 

“Special trainload sale—10,000 General Electric appliances and TV 
sets drastically below suggested or fixed prices”—an effort to move 
these products through the small-business men to make them, Senator, 
competitive with discount houses. It is a problem with every manu- 
facturer just as it is with every retailer. 

You know, Senator, we have had a great many mergers, and we 
have also had a great increase in plant capacity. And, in the last 
few years you have had a tremendous growth of television and radio. 
Many manufacturers carry the ball, they do the marketing and sell- 
ing job, and very often their product has to be available at every pos- 
sible retail point. I suggest that the General Electric and other dis- 
tributors need the small-business men. May I also suggest they need 
the specialty shops, the department stores, and discount houses—— 

Senator Humenrey. Then, they had better let them make a profit. 

Mr. Kiamon. Yes, sir. 

Senator Humpnrey. Because, I want to tell you something: The 
casualties among the appliance dealers is higher than the casualties on 
the Korea battlefields. 

Mr. Kiamon. I think the record will bear you out completely. 

Senator Humpurry. It is terrific, what happens to these people. 
They are just used. Here is a big national advertising company, & 
big producer of a name-brand commodity, and if you do not watch 
out, these little outlets become nothing, more or less, than what you 
might call probing patrols, they become the frontline fighters who 
are mowed down in the crossfire of ruthless competition. 

Mr. Kiamon. I cannot disagree with anything you have said. That 
is absolutely true. 

Senator Humrpnurey. So the large manufacturer gets bigger, and the 
cemeteries of economic casualties and fatalities is the largest 

Mr. Kuiamon. I think these casualties are very important, and I 
think your concern about them is highly commendable. 

Senator Humpnrey. I am concerned about them because these are 
the people I know. I do not know too many people who are large 
manufacturers, but I know an awful lot of people out on Central Ave- 
nue in Minneapolis, over on Rice Street in St. Paul. And I will tell 
you something: They do not do very well when they have to sell 
televisions at $124 and it costs them $107. You cannot run a store, 
pay taxes, hire help, maintain the place on that kind of profit. 

Of course, the manufacturer gets its profit; it sees that it gets it. 
Do not misunderstand me, it is the same thing that happens in the 
automobile business. They come along and give a dealer an extra 
$100—the poor fellow has himself extended on the limb a mile—and 
what happens to the automobile dealer? 

Mr. Kramon. Senator, may I suggest this, a long time ago Mr. 
Justice Brandeis said that our opinion can never be more than our 
information, and we have no right to substitute opinion for fact if we 
ean get the information. And, I am sure that is what you are doing. 

May I suggest, Senator, and this is simply a sort of offset to any 
pressure of any industry group. They have a case, they have a right 
to state their case 
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Senator Humrurey. Surely. 

Mr. Kiamon (continuing). But I want to suggest, Senator, that I 
remember when the McGuire Act was passed, I read the record of the 
Senate on July 2, 1952, and President Truman signed on July 14, but 
I want to suggest this to you, if I may: Six years have elapsed since 
that time, ae I ask something which I think is not too difficult, 
that your committee send a questionnaire, make it as long as you like, 
to the top 100 law schools, Harvard, Yale, Columbia, all the way to 
the west coast, and to the top 100 business schools. I wish, Senator, 
Prof. Malcolm P. McNair of the Harvard Graduate School, who is an 
outstanding authority on retailing, would be here today. I would 
suggest, Senator, that in attempting to correct what I think you point 
out is a very obvious unfortunate situation, that we may go too far. 
I wish to preserve, if I can suggest a preservation of, our antitrust 
laws. It is not just a matter of caprice or idle accident that the Anti- 
trust Division of the Department of Justice, that the Federal Trade 
Commission, that the Department of Labor, that the Department of 
Commerce, the Bureau of the Budget, all, as you know, Senator, op- 
pose the McGuire Act. 

I think briefly we ought to approach this—what does this mean 
io the small-business man and the retailer, the mushroom growth of 
discount houses, which you call, very well, a revolution in distribu- 
tion; what does this mean to the manufacturer; what does it mean to 
the consuming public? And I would suggest, because of the pressure 
of time, that you look, Senator, and I am sure you will, not only to 
interested individuals adversely affected, but that you get the disin- 
terested opinion of people such as I have suggested and find out how 
is it that the Miller-Tydings Act collapsed. What was back of the 
Schwegmann case; what was Albert Wentling doing in Pennsylvania 
that resulted in the attempt to pass the Keogh bill. 

I know the different kinds of discount houses, mail-order discount 
houses, like Albert Wentling, advertising in the New York Times. 

Recently, right after the Korean war, I saw a Chevrolet delivered 
normally for $1,400, and a fellow turned around and sold it for 
$2,000. 

In a sellers’ market you will not be able to prevent what you find in 
a gray or black market. And in a buyers’ market, you will find price 
cutting on branded and unbranded goods. 

I would suggest, Senator, if the time is not too short, you call some- 
one like Bernard Baruch. You may not agree with him, no one agrees 
with everyone, but Bernard Baruch suggested this: Every recession, 
every depression, is prefaced by sky-high inventories. And Bernard 
Baruch suggested the only way to call people back to work and get 
ourselves out of this recession is to clear the markets of consumer 
goods, attack these inventories, and Bernard Baruch, who has no 
ax to grind, suggested the only way you can do it is with serious 
price cuts. ' 

We have a company in St. Louis that manufactures cereal foods, 
the Ralston Co. It manufactures a very good line, and it also manu- 
factures 60 private brands. When a manufacturer, Senator, because 
of his prices, or high retail fixed prices, finds himself faced with 
unused plant capacity, he will introduce off brands, and what have 
you. Indeed, they have been criticized by some people who sponsor 
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fair trade—this is a fine way to cooperate with you, you get a fair. 
trade law, and then you introduce a multiple-brand policy. Briefly, 
a manufacturer labors under the interests and the desires, in attempt- 
ing to maximize his earnings—and when he is faced with idle plant 
capacity, he introduces multiple brands, off brands, et cetera. Manu- 
facturers will find ways and means of utilizing excess plant capacity 
over production, occasioned by mergers and occasioned by expansion 
of their facilities. And there are full service distributors. 

May I say that you cannot force the Third Avenue people to pay 
Fifth Avenue prices. Times being what they are, and the recession 
being what it is, I doubt seriously, Senator, whether you will be able 
to force people with Fifth Avenue income to pay Fifth Avenue prices, 

Now the problem on the standpoint of the manufacturer is to keep 
his channels happy. He needs the small-business man, he needs the 
specialty shop, he needs the full service department store. May I 
also suggest that he needs the discount house. 

May I say a word aboutGE? At the same time that they have many 
suits against Macy’s, they have dealers from discount houses on ex- 
pense-paid trips to Florida because they exceeded their quota. And 
it is idle to suggest that General Electric did not know that the dis- 
count houses sold below fixed prices. 

I am not criticizing GE, Senator, any more than you did, but they 
are faced, as they are in this ad, with the problem of moving their 
inventory. You will never call people back to work, Senator, until 
you do move that inventory. 

Now let’s take a look at it from the standpoint of the consumer. In 
brief, Senator, may I just say everyone, apparently, on the func- 
tional side, hates the discount houses, except the public. You and I, 
Senator, may profit from a discount house though we have never 
been inside of it. Just a few years ago, Senator, there was a barn, 
literally a farm barn, and I saw it every time I drove to the airport, 
and it sold these appliances at drastically less, smaller, prices. They 
sold, they advertised, I remember this, a Sunbeam Mixmaster which 
sold for 40 some odd dollars, $45 or $46, they advertised that Mix- 
master, for $32.50. One of our department stores cut the price to 
$31.50, and abolished, temporarily, employees discounts. 

Now the best discount houses, Senator, we have in St. Louis is all 
three of our department stores. They send out the comparative shop- 
pers, they meet them on price, they give you credit and services and 
deliveries, which means, faced with a need of a highly competitive 
market, they dump the normal market and sell at the market. Look- 
ing at it from the standpoint of a displaced small-business man—— 

Senator Humpurey. May I just interrupt there? I am not un- 
familiar with this. My father was a merchant. We used to believe 
that the drug business ought to be in drugstores. This was before 
everyone else got into it, before drugstore got into everything else. 
And I can remember a store called Newberry’s, a chain department, 
like a 10-cent store, that used to sell drug items like Vicks Vaporub 
and so on. My father used to send me out every Wednesday with a 
notebook, to every chainstore in town, and whatever drug they had, 
take down their prices, and whatever they sold it for, we would sell 
for less. If they sold Ponds cold cream for 49 cents, we sold it for 47 
cents; if they sold Vicks Vaporub for 23 cents, we sold it for 21 cents. 
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Of course it cost us 23 cents, without freight 

Mr. Kiamon. Of course it did. 

Senator Humpnrey. May I say how we were able to do it? I did 
not get paid any money, my brother did not get paid any money, my 
sister did not get paid any money, my father did not get paid any 
money. We worked 16 hours a day, and I slept in the store. I do not 
like that. But, in order to compete, that is what we had to do. 

Mr. Kuiamon. To stay alive. And you worked for nothing. _ 

Senator Humpurey. It is a nice way to get experience—period. 
And I did it for about 8 years, and I am not for it. 

Mr. Kriamon. Senator, may I just say these 10,000 or 12,000 dis- 
count houses are not big business like United States Steel, or General 
Motors; they operate, as you know, on practically as little a margin 
as they can, and no services. And the only reason people go in there 
and buy is because it has a manufacturer’s guaranty. Now, as a mat- 
ter of fact, with inflation being what it is, how can we sit here and 
criticize and denounce the public who is trying to maintain a living 
standard in the face of inflation ? 

Senator Humpurey. May I just say, and do not misunderstand me, 
I am not arguing the merits or demerits of the McGuire bill, or any 
bill. There is a legislative committee that will take up the hearing on 
those points. 

Mr. Kiamon. Asa reality. 

Senator Humenrey. But it just seems to me, if you take your argu- 
ment, Doctor, and take it far enough, what you are saying is, if you 
can, get a workman who is a plasterer to work for 50 cents an hour; 
you are saying that, with inflation, with high costs, people want to 
bargain, the whole idea is to get it as cheap as you can. In other 
words, if you can find a doctor who will treat your kid for $1, even 
though the profession fee for that same treatment is $10, take the doc- 
tor who will treat for $1. You carry this argument to a point, may I 
say, and most respectfully, where it adds up to utter chaos. Because 
you break down every standard you have. And once you break down 
the price standard, you soon break down the quality standard. You 
cannot expect to have doctors spend 8 years in training and 2 years as 
an intern and treat people for 25 cents a visit. And, if you can get 
some quack that will do that, and get enough of them, you will destroy 
the whole profession. 

That is what my feeling is, in a sense, about retailing and manufac- 
turing. There is a point where you have to draw the line; you have 
to have some rules. 

Mr. Kiamon. I think you have a very definite point. I often dis- 
cuss this and debate this with the dean of our school, associate work. 
Take the bill that you have against the—it seems sales promotion of 
the devices—which do just what you describe, sell something at 2 
percent and lower your invoice. Briefly, when Doc Webb started in 
St. Petersburg, Fla., and I read this in a national article, he started 
with $5,000. He bought out his partner—they each had $2,500— 
and in less than a dozen years Doc Webb moved from $5,000 in 
capital and $80 to $100 a week in gross business, to $12 million to 
$16 million. He would advertise a 3-cent breakfast and the depart- 
ment stores advertised a 2-cent breakfast. Of course, it was a loss 
lead. Of course he lost $18,000 a year on the breakfast, but it was 
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a sales promotional device. If I went in there and bought the break- 
fast and left, he lost money on me. But it was a sales promotional 
device. 

If you legislate, Senator, against promotional devices involving 
reduction in price, how about this aggressive promotion and adver- 
tising, how about credit and service and other types of promotion? 

My feeling is, Senator—and I would like to put it very briefly— 
that the best thing in the world we can do with a free and competitive 
market, though there are casualties, they are not very good, is to 
keep our hands off them. 

Senator Humenrey. But, Doctor, may I just say, and I do not 
want to bear down the point any more, I am intrigued by the ap- 
parent logic of your argument, but I am also a purchaser, I like to 
get good deals, but I do not find it a competitive market. I had to 
borrow some money quite a while ago, and I could not find anyone 
who wanted to compete at all. They had a fixed-interest rate. 

And, I have to go home on an airplane--I just came back—and it 
costs me $122.80 every time. There is not one bit of competition; they 
just charge the same price every single time. 

Mr. Kiamon. I came in for $40. I rode coach. 

Senator Humpnurey. Well, when I go home that is about the only 
time I get a chance to sleep, and I like to rest well, so I am willing 
to pay the extra price. But I would like to have a little competition, 
you see. 

Mr. Kiamon. Senator, when Professor MacLachlan of the Har- 
yard Law School testified on House bill 10527, sort of a companion 
bill to S. 3850, they asked him whether this would provide for price 
freedom in the District of Columbia, and he said that, frankly, he did 
not know. And Chairman Mack said, “If you are the author of the 
bill and you do not know this, in Heaven’s name who does.” 

Senator Humpnrry. I recall that bit of testimony. But, even a 
wise man has a right to be confused. 

Mr. Kziamon. I often am myself. May I say that in the Miller- 
Tydings bill, as you know, President Franklin Roosevelt, one of 
the greatest Presidents we ever had, denounced the Miller-Tydings 
bill. He signed it because it was a rider to a District of Columbia 
appropriation bill. Senator, 6 years ago when the McGuire Act was 
passed, there were 2,000 discount houses in the country, 400 in New 
York. Sixty percent of all the silver flatware at that time, 6 years 
ago, passed through discount houses. How can we account for the 
phenomenal mushroom growth in 6 years of discount houses from 
2,000 to 10,000, and in New York City alone, those 400 discount 
houses, according to retail sales tax reports, did a volume of a half 
billion. We do not know what billions they do, but there are 2,000 
of them, discount houses, for which I hold no brief, or for any other 
channel. I suggest you keep the door wide open to manufacturers, dis- 
tributors, and all. 

Discount houses have a tremendous appeal to the public, as evi- 
denced by their growth. 

Now, I do not believe I have serious questions about the economic 
wisdom, and equally serious questions about the legality, of attempt- 
ing to adversely affect the competitors policing the pricing policies 
of discount houses. What is better, Senator, if I mind your business, 
and you mind mine, and we each mind our own? I think that small 
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business and manufacturers are entitled to every possible protection 
except price protection. I believe in a free and competitive market, 
and I believe, Senator, with all due respect to members of this com- 
mittee, that whatever you do legislatively will have no more effect 
in the long run than your enactment of the McGuire Act, your enact- 
ment of the Miller- Tydings Act. Do not forget, Senator, and I think 
you remember better than anyone else, when the McGuire Act was 
on the floor of the Senate, they said this was simply a piece of per- 
missive legislation, it enacts nothing, it allows the State to control 
their own pricing policies. And then, since 18 States have knocked 
out the McGuire Act, we do not hear anything more about State 
rights. 

‘You quoted something from the famous Miles Laboratory case. 
You quoted Mr. Justice Holmes. May I quote Mr. Chief Justice 
Hughes in the majority opinion ? 

When General Elec tric, or anyone else—when a manufacturer sells 
a product and parts with the title, the public is entitled to all subse- 
quent traffic and competition with that. 

If any manufacturer wants to maintain price, let him take the risk 
of retailing and let him sell on consignment. That is the way to 
do it. 

I am sorry I did not—— 

Senator Humpnurey. I want to say that I think you make a very 
strong point when you emphasize the laws that have been passed. 
These practices, such as discount housing, have increased and magni- 
fied, intensified. May I say to you, Pr -ofessor, that I would not be 
sitting here listening to testimony if I thought we had all the answers. 

Mr. Kiamon. I do not have ali the answers. 

Senator Humrenney. No, and we welcome your advice and counsel. 
You are a very brilliant man, and you have a great deal to contribute. 
I say this most respectfully and sincerely. 

Mr. Kramon. Thank you, sir. 

Senator Humrnrey. If I really felt we had everything we needed 
to know about this, we could walk into the Senate with a bill and 
quickly report it out of the Interstate and Foreign Commerce Com- 
mittee; but we are probing around in an area that is filled with many 
uncertainties, and we want to find the right answers. 

Mr. Kiamon. May I say I have watched you on Meet the Press 
and at the last Democratic convention—I have attended every one 
since I was given tickets in 1924—and may I say, Senator, not only 
on a great many issues, but on almost all issues, I have been an ardent 
admirer and supporter of your position. 

I make no claims to infallibility; I may very well be wrong, but 
I do not think so, and I have studied this for 30 years. 

Thirty years ago no one ever expected you would have the super- 
stores, A. & P. moving from 17,000 stores to 5,500. The Giant super 
foods and drugs are here to stay. 

You made a point that I wanted to comment on, Senator, the drug- 
store, the department store, and the gas station. They stole tobacco 
from the cigarstore Indian, the specialty tobacco shop. The drug- 
store, let’s say, stole candy from the confectionery shop. The depart- 
ment store stole from all of them. 
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What does the department store offer you? Thirty thousand, forty 
thousand items, with central shopping under one roof, credit, deliv- 
ery, andsoon. Who will define what a drugstore shall handle; what 
a department store shall handle? 

Here is a bookstore between Macy’s and Gimbel’s—this was at the 
time of the Miller-Tydings Act—and they were selling Gone With the 
Wind. The publisher had a maintained price on Gone With the 
a at the time, of $3.50. Macy’s and Gimbel’s were selling it for 

1.65. 

In Chicago, when Conrad Hilton bought the Palmer House, there 
was a bookstore in the lobby that was losing money because of the 
department store competition on books. He pulled out the book- 
store, and put in a bar, and I regret to say he has been flourishing 
ever since. 

But, I think you ought to have the greatest freedom to enter a 
business and not to enter it. I do not think we can guarantee anyone 
freedom from the bankruptcy courts or freedom from sharp compe- 
tition. Competition, as you very well pointed out, is exceedingly 
rugged, but that is what we need in a free market. 

Professor Sumner at Yale said we can do things in two ways, the 
medieval just market, or the free competitive market. And he said, 
“Gentlemen, I believe in—(and so do 1)—private ownership and con- 
trol of productive enterprise.” Whenever you have legislation, or 
whenever you have the principle of authority in the Army, you have 
government by committee. And someone said, if we ever have gov- 
ernment by committee—he said socialism is simply collective owner- 
ship instead of private ownership, and a Communist is a Socialist in 
a great hurry. He said, “If we ever have socialism and a committee, 
get on the committee.” But I think we ought to have a free market, 

enator. We have it. 

Do you remember when the Miller-Tydings Act was knocked out? 
The stores from New York to ’Frisco competed, and, as you said on 
the floor of the Senate, before General Electric abandoned fair trade, 
there were 300 or 400 large manufacturers practicing fair trade. 
Now, Senator, you cannot find a dozen. 

I like a free and competitive market. The best thing we can do 
with the free market is to keep our hands off of it. I believe this 
legislation will do no good. 

Now, Senator, just one word 

Senator Humenrey. I am going to have to bring this to an end. 

Mr. Kiamon. Yes, sir. On the loss-leader item, I do not think you 
will get anywhere with the loss-leader. It is a sale promotional de- 
vice. Although, Senator Morse is for it, and so are you, and I may 
_ wrong. On S. 3850, it will have no more effect than the McGuire 

ct. 

On that other bill, I believe injury to a competitor is not necessarily 
injury to competition. And, if a man reduces his price in good faith, 
I think he ought to be allowed to do it. Injury to a competitor is 
injury to competition if there are only 2, 3, or 1 other competitor. 
But I do not believe injury to a competitior is always ipso facto 
injury to competition. 

am opposed, Senator, I regret to say, to all three of the bills. 
And I certainly want to thank you. 
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Senator Humpurey. Thank you very much. We appreciate your 
advice and counsel. 

I want you to know we are getting statements from some of the 
other people you have mentioned, the economists and great legal minds 
of our country, so that we will have a much more rounded-out record 
here. 

Mr. Kxamon. I think the opinions of the Commissions, the De- 
partment of Justice, the Federal Trade Commission, the Department 
of Commerce, Labor Department, and all of the people who want 
to buy values—I think we ought to look behind and beyond the inter- 
ests of people who are here, to the 170 million consumers who cannot 
vote here, but who vote when they patronize the discount houses and 
other places and buy bargains. 

Thank you, Senator. 

Senator Humrnrey. Thank you, sir. 

Our next witness will be Mr. Scholl. 

Mr. Scholl, we are very happy to see you again. We would like to 
have you proceed according to your own plan or your own desire. 
Go right ahead, Mr. Scholl. 


STATEMENT OF ROBERT H. SCHOLL, VICE PRESIDENT OF ESSO 
STANDARD OIL CO., NEW YORK CITY 


Mr. Scuoiu. For the record, my name is Robert H. Scholl. Iama 
vice president of Esso Standard Oil Co., and my office is in New York 
City. 

Senator, if I understand correctly, you are interested in getting 
from me some story of our experience with fair trade in New Jersey. 

Senator Humpurey. That is correct, Mr. Scholl. 

Mr. Scuoutt. I know you have a crowded calendar, so my plan is 
to be brief, and then if there are any additional questions I can answer, 
I will certainly try to do so. 

Perhaps the first thing to cover is the situation in April of 1956 
when we decided to go on fair trade in New Jersey in the sale of gaso- 
line. Our dealers in New Jersey had been subjected to price-war 
conditions for a number of years. The price wars were extremely 
severe. They imposed very serious hardship on our dealers. 

The situation did not seem to improve. We had gotten to the point 
where we felt that the hardship which our dealers were undergoing 
was such that we ought to try almost anything which seemed to offer 
any possibility of straightening the market out. 

Unfortunately, there were some Esso dealers who were active in 
price cutting, and we felt that this condition of subnormal prices 
which had existed, for a long period of time, was not only affecting 
our goodwill in our trademark products, but also was actually 
threatening our whole distribution system in the State. We were 
not sure that fair trade was the answer, but we did think that it was 
worth trying. 

So, in April of 1956, we adopted a fair-trade contract governing 
the sale of gasoline at retail, and we have continued to be on fair 
trade in the State since that time. 

Now the next question might well be: What effect did this have 
on prices in the State? 
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Senator Humenrey. On the price of gasoline in the State. 

Mr. Scuoty. On the price of gasoline. I know you are interested 
in the effect it might have on the consumer, as well as the effect. it 
had on the retailer. 

Senator Humpurey. Very much so, Mr. Scholl. 

Mr. Scuouu. We, of course, sell at what we call the tank-wagon 
price, which is our wholesale price to the dealer, and then, of course, 
our fair-trade retail price fixes a floor below which the dealer may not 
sell, although he can, and some dealers do, sell above that price. 

I have a little tabulation here which shows that from the time we 
went on. fair trade there have been eight changes in price. It may 
be convenient, sir, if I hand you this tabulation. (See below.) 
You will see from this, Senator, that the price during this 2-year 
period has gone up, and it has also gone down. 

Looking first at the tank-wagon price, the price to the dealer, you 
will see that we started out at a price of 14.9. All of these prices, 
incidentally, being ex 7 cents, that is, without the tax. The price 
moved up to 16.1 in June of 1957, and, with some variation, it has 
been coming down ever since. The last change in price was just last 
week, on Friday, the 20th, when we reduced our tank-wagon price 
to 13.2 cents. So you will see that fair trade has not proved a 
bonanza for us by any manner or means. 

We regard our tank-wagon price as being distinctly subnormal 
at the present time. 

Senator Humpnrey. It also indicates that there is a flexibility in 
the price structure even under a fair-trade operation. 

Mr. Scuoutu. That is correct, Senator. Certainly competition has 
still been at work in New Jersey and has brought prices down, as it 
happens, over the last period of a year or so. 

The service-station price has similarly varied, and if you will com- 
pare the two columns, you will see that the margin of profit which 
the dealer had varied from 5 cents down to, at one time, a low of 4% 
cents, and at the present time is at 4.7 cents a gallon, which is a rather 
modest markup. ‘ 

Now as to this question of how the dealer fared, it seemed to me 
that perhaps you would like to compare our experience in New Jersey 
with some other broader price indices. 

Senator Humpurey. We will make these records that you are now 
bringing to our attention a part of our total transcript record with- 
out any further comment about them. 

Mr. Scuoutu. Thank you, I would be very glad to have you do that. 

(The document previously referred to is as follows: ) 


New Jersey price changes during fair trade (ex 7-cent tav) 


{In cents] 


| | 
Tank- | Service- | Tank- Service- 
| 


After fair trade |wagon price| station After fair trade |wagon price} station 
| todealer | price | | to dealer price 


1 i 
Apr. 30, 1956 14.9 | | Dee. 6, 1957.-.-.--.- eabke 
Jan. 10, 1957... .-........ 15.9 "9 || Mar. 1, 1958........... 
June 26, 1957-....--......-| 16.1 21.1 || May 8, 1958. _.- 
July 30, 1957.............- 15.9 | June 20, 1958 
Oct. 2, 1957 14.9 


1 Less 4% cent voluntary. 
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Mr. Scuotu. The only general price index which we have of retail 
prices is a 55-city price index which is now published by the National 
+ | Petroleum News and which gives the going tank-wagon and retail 
service-station prices in 55 cities scattered across the country, as well 
as giving a 55-city average. This price is published once a month. 
I have here a tabulation (see p. 148) on which we have listed the 


out 


dealer tank-wagon price and the service-station price at Newark, 
t N. J., which is a characteristic area in a part of New Jersey, and 
have compared it with what we feel are similar markets in adjoining 
) States, one being Philadelphia, the next being Wilmington, Del., and 
7 finally Baltimore, Md. 
) And then we have also indicated the 55-city aaverage. 
r Now, I have shown this for the period 1953 down to June 1 of this 
year, which is the last publication that we have, and this I think will 
1 enable you to compare the results in New Jersey with the price be- 
’ havior at these other comparable points. ; 
5 Now the prices, of course, are not Esso-dealer prices, but rather 
s are average prices obtained by this price-reporting medium. But 
| you will see here in Newark, where fair-trade prices did obtain, that 
9 the price beginning with June 1—the first price shown here, June 1 
. of 1956, which is the first reported price after we went on fair trade— 
starts at the dealer tank-wagon price of 14.9, and the last reported 
] price, average price, is 14.2. Now actually, if we added this last price 
change, it would show that on June 20, our price to the dealer became 
" 13.2. But, just glancing down this list, you will observe that the 
behavior of the average prices was pretty much what I indicated 
3 with respect to our own Esso dealers. sz 
t And then, looking across the page, at the behavior of prices in 
Philadelphia, Wilmington, and Baltimore, you wil see that generally 
3 the dealer’s margin of profit in New Jersey compares quite favorably 
h with the margin of profit available in these other cities. 
h If you will look at Newark, for example, you will see that the 
r dealer’s margin of profit is substantially lower than the dealers in 
{ Baltimore have been able to get. If you look at Philadelphia it is 
8 not very far off. And comparing what the consumer pays, you will 
y observe that the price in New Jersey is generally lower than it has 
been in some of these other cities. 
" It is pretty much on a line with Philadelphia, but it generally is 
\- lower than Wilmington and lower than Baltimore and in all cases, 
you will note the average consumer price in Newark is lower than the 
t, average for the 55 cities reported by this medium. 


It is equally true that the dealer’s margin of profit is lower in 
Newark than it is for the 55-city average. 
(The document referred to is as follows :) 
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Mr. Scuouu. I think this is interesting background for your pur- 
poses, Senator, in showing that, at least as far as our experience in 
New Jersey is concerned, this has not resulted in a very high dealer 
margin in New Jersey, although certainly it has resulted in a better 

rofit margin than the dealers there were able to enjoy from the pe- 
riod 1953 to 1956, prior to fair trade. 

You will observe that their profit margins got down as low as 1.9 
cents at one time 

Senator Humenrey. You are speaking of the markup now; not net 
profit? 

Mr. Scuotu. That is correct, sir. I am talking about profit margin. 
This is the gross margin which the dealer has between the price he has 
to pay and the average price that was charged by dealers in the city of 
Newark. Now when you get down to a price of 1.9 or 2.25, that is too 
low a margin for a dealer to get by on, really. And, therefore, their 
experience under fair trade has been better than that. 

I think that is the background that I wanted to give you, sir; and if 
there are any questions, I would be glad to try to answer them. 

Senator Humpnrey. Let’s see, you have been on fair trade in New 
Jersey since the middle of 1956? 

Mr. Scuotu. Since April of 1956. 

Senator Humpurey. April 1956. Has this had a tendency to sta- 
bilize the situation in the distribution through retailing outlets in New 
Jersey ¢ 

Mr. Scuouit. Well, if by “stabilizing” you mean that the dealer has 
been able to get a gross margin of profit which does not vary greatly, 
I would say “yes.” 

Senator Humeurey. What about the erratic picture that we saw in 
New Jersey some time ago in terms of the price wars? Has this been 
modified in any degree ? 

Mr. Schott. Oh, yes. I would say that there have been no price war 
conditions that were comparable to the conditions that were expe- 
rienced there prior to going on fair trade. 

Now, at the same time there has been a substantial growth of what 
18 sometimes referred to as private brand sellers, who sell on a price 
basis. 

Senator Humpnurey. Yes. 

Mr. Scuouu. So, there has been competition at that level. And, 
therefore, the market is not what you would call stabilized in any 
sense. 

Senator Humpnrey. Well, of course, I would always hope that a 
fair trade law would be interpreted so as to include within the com- 
petitive picture many outlets that are not fair trade. I mean, after 
all, we are talking about name-brand goods. For example, Esso, your 
company, has a splendid product, it has a national reputation, nation- 
ally advertised, and what you are attempting to do under fair trade 
is to give that commodity and those who handle it, a reasonable de- 
gree of stability, or, at least, not an erratic picture in the price and 
distribution profile of your commodity. 

Mr. Scuotu. Yes, sir. 

_ Senator Humpnrey. Now that does not mean, of course, that, once 
having established a fair trade policy there won’t be other brands not 
nationally advertised that are private brands, or that are just some 
regional type of operation will not continue to compete very actively 
on price ? 
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Mr. Scuotu. That is correct. 

Senator Humpurey. In fact, I would not want to see a condition 
where there was not competition. 

Mr. Scuoin. One of the reasons why we have some reservations 
about the application of fair trade to gasoline marketing is the fact 
that there has been a substantial growth of these lesser known 
brands who have the price appeal and who compete in a vacate of 
ways, one of them being the idea of a special weekend sale, of a low 
er price for a short period of a couple of days, over a weekend, which 
is something that a dealer who is limited by a fair-trade contract 
is not in a position to meet. Now, that kind of competition can 
grow to the point where it will make it impossible to remain on a fair- 
trade contract. So far, that has not developed to the point where 
we felt we were forced to go off fair trade. 

But what I am saying is that there are a lot of influences peculiar 
to gasoline marketing which certainly indicate to us that fair trade 
is not a panacea for all of the difficulties that we find in marketing 
gasoline at retail. 

Senator Humenrey. Your reports indicate that the price in New 
Jersey is still lower, even with fair-trade practices, than in the sur- 
rounding, immediate surrounding, area ? 

Mr. Scnotu. That seems to be the case ; yes, sir. 

Senator Humpnrey. Your reports also indicate the dealer profit 
margin is reasonable and may be slightly less than others; is that 
correct ? 

Mr. Scuoru. Yes, sir. Certainly, looking at this tabulation, just 


taking the last line, which is as of June 1 of this year, you will 
observe that the gross © aga margin is lower in New Jersey, ex- 


cept for Wilmington, Del., which, as of that date, was unusually 
low and is somewhat below the margin obtained in New Jersey. 
The New Jersey growth margin is substantially below the 55-city 
average, which is 5.36 cents. 

Senator Humpnurey. Thank you very much, Mr. Scholl. You 
were very considerate to come down here and share with us again 
the experience your company has had with fair trade. I want to 
commend you for the manner in which you and your company have 
conducted yourselves in the New Jersey situation in an effort to 
bring about a little rhyme and reason, a little order in that hectic 
market. 

Mr. Scuotn. Thank you, Senator; it was a pleasure to be here. 

Senator Humpnurey. Mr. Stephen Masters. Mr. Masters, we will 
welcome your testimony. 

Identify yourself for the record, please. 


STATEMENT OF STEPHEN MASTERS, PRESIDENT, MASTERS, INC., 
NEW YORK, N. Y., ACCOMPANIED BY NORMAN KEMPER AND 
JOSEPH F. RUGGIERI, ATTORNEYS FOR MASTERS, INC., NEW 
YORK, N. Y. 


Mr. Masters. My name is Stephen Masters, 66 West 48th Street, 
New York City. 

I am president of Masters, Inc., and its various affiliate and sub- 
sidiary corporations. 
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Masters is one of the largest, best known discount department 
stores in the United States. Masters has championed the cause of 
the purchasing public in opposition to so-called fair-trade bills and 
misnamed fair-trade practices for over 20 years. Masters’ name 
appears in some of the leading cases which have made case law on 
interpretations of various fair-trade laws. As a result of the de- 
cisions by the Federal courts in the case of General Electric v. Masters 
Mail Order Company of Washington, Masters is widely credited with 
having given fair-trade laws their death blow. As a result of these 
decisions, it has been said that General Electric, Sunbeam, and 
other leading proponents of fair trade abandoned their so-called fair- 
trade policies. I would rather believe their reasons are overstocked 
warehouses. 

I have been asked to make a statement to this committee on the 
effect of discount operations on small businesses and retail stores. 
I’m happy to have the privilege to do so. This statement will present 
the Masters viewpoint, based on the hard, practical considerations of 
the totally indefensible, harsh, and inequitable economic results of 
so-called fair-trade acts upon the American consuming public and 
the small, retail business in general. 

By way of preface to any discussion of the effect of discounting on 
small retail businesses, I think it would be pertinent to give you here 
and now the history of another small business, one which began in 
1937 in a tiny upstairs office in mid-Manhattan. I refer, of course, 
to Masters’ own hanalile beginnings. In the course of slightly more 
than 20 years, Masters has grown from that small operation to one 
which operates at $50 million annually. 

Catering to the great desire of the American public to buy the 
most for the least amount of money and at the greatest possible sav- 
ings, Masters has been rewarded by a grateful consuming public, which 
brought about this growth pattern. Nor is this Masters story unique. 
Throughout the country, hundreds of retail businesses have experi- 
enced similar growth in dollar volume, customer acceptance, and 
chainstore development. In addition, thousands of business people 
who have entered into the retailing scene following the Masters pat- 
tern of bringing more to the public for less are successfully conduct- 
ing their businesses throughout the country. 

Gentlemen, there is a revolution in retailing, spreading like wildfire 
throughout this country. It will not and cannot be stopped by so- 
called fair-trade laws, fair-trade lobbyists, and legislators whose eyes 
are being blinded to what is happening in the open market place. 

There are, perhaps, many who say that the Masters growth pattern 
is an independent phenomenon of its own, that the opportunities 
which Masters encountered years ago no longer exist today, and that 
Masters’ enormous present-day retail operation cannot be duplicated 
by other present-day small retailers. 

In 1955, to test our thinking, we deliberately selected an area which 
was foreign to the Masters operation. In a small community typical 
of thousands of cities in this country, we opened a retail store having 
only 3,000 feet of selling space and employing a manager and three 
clerks. The Masters parent organization kept its hands completely 
off the operation. The store did its own buying, its own advertising, 
its own merchandising. The manager was merely instructed to follow 
the general Masters policy that every item in the store must be sold 
at a discount and to offer to the public every article of merchandise at 
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the lowest possible price. The store I refer to is Masters, of York, 
Pa. In its first full year of operation, it did a gross volume of more 
than $800,000. It is presently going at the annual rate of $1,500,000. 
This store has already expanded once. Its operating overhead costs 
are only slightly more than 10 percent, which includes rent, salary 
and wages, advertising and promotion, and other overhead expenses, 

Mind you, this story of the success of Masters, of York, was done 
in spite of the refusal of many first-line manufacturers and distribu- 
tors to trade or deal directly with the store. Secondary distributors 
were, in many instances, the sole suppliers of merchandise. 

Gentlemen, there is no secret formula which contributed to the 
success of Masters. Service, efficiency, and offering the public the 
most for the dollar are responsible for the success of our business 
and every other going American enterprise. If there be a magic 
formula at all, it can be summed up in just two words: hard work. 
One of my main objections to so-called fair-trade bills is the fact 
that they provide an umbrella for the lazy and inefficient retailer, 
Protected by the blanket of a universal fair-trade price, the inefficient 
and lazy retailer has no incentive to sell in the true sense of the word. 
It was this incentive which created every large department store in 
this country—indeed, it was this incentive which created our free- 
enterprise system. 

The fair-trade blanket leaves the small retailer unaware of the eco- 
nomic forces at play in the market place. The history of our great 
food chains, supermarkets, 5-and-10-cent stores, mail-order chains is 
the history of small companies with revolutionary price policies for 
their times. Masters has merely carried this history of the low-price 
technique one step further. 

It is, I think, pertinent at this point to give a definition of what 
I consider a discount department store to be: It is not a store where 
loss leaders are used to entice the public to buy other merchandise at 
high prices. It is not a store where some products are sold at dis- 
count and others at list price. It is not a store where “switch” tactics 
and substitution are employed in selling. A true discount store is one 
where every product is sold at discount. This does not mean that 
merchandise is arbitrarily marked down from list or fair-traded price, 
but rather that all merchandise is marked up a fixed percentage above 
its actual cost. Masters does not believe in loss leaders or loss-leader 
techniques. Much of the confusion in arguments against discounting 
operations is the result of a mistaken belief that discount selling is a 
form of the loss-leader technique. The loss leader is the product not 
of the discount houses but rather of some giant high-margin depart- 
ment stores who are presently complaining most bitterly about the 
Masters competition. 

The discount house has been variously denounced as “illegitimate,” 
“unorthodox,” and “unreliable.” Let me tell you what Masters’ 
standard store policies are: 

1. Masters sells only factory-fresh, first-quality, topbrand mer- 
chandise. 

2. Masters allows a refund on all merchandise at any time up to 
30 days after date of purchase. 

3. Masters furnishes its own guaranty on all appliances—in addi- 
tion to the one the manufacturer provides. 
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4. Masters maintains on its own premises a large, dependable, serv- 
ice repair department. 

5. Masters offers home delivery but we don’t penalize the cash-and- 
carry customer by asking him to pay a hidden cost for someone else’s 
home delivery. 

6. Masters provides a time-playment plan for its customers, also 
without penalizing the customer who does not participate in the plan. 

Examined in the light of Masters—and every other reputable dis- 
count house—it becomes easy to see that most of the charges leveled 
by the so-called fair-trade advocates are meaningless. What store do 
you know that offers more? Dealing fairly with the consumer is still 
the best means of building up a solid, long-range manufacturing or 
retailing business. 

All this leads me inevitably to a discussion of my reasons for oppos- 
ing fair-trade laws of any type. Trying to stop the consumer from 
purchasing at the lowest — is like telling the waves to stop rolling 
m. The late and little-lamented Prohibition Act was unworkable 
and unenforceable because it countered the wishes of the great Ameri- 
can consuming public. You cannot legislate prices. Prices are made 
by older economic laws than any State or Federal Legislature can 
determine. Supply and demand, overproductivity, general business 
conditions, all work together to determine the economic price of an 
article. Before coming here today, I was asked to look at S. 3852, a 
bill which purports it shall be unlawful for any person engaged in 
commerce, in the course of such commerce, to sell or contract to sell 
goods at unreasonably low prices if the effect of any such sale at any 
such price may be to destroy competition or eliminate a competitor. 

Gentlemen, [ am not a lawyer nor have I had any formal legal train- 
ing. But one glaring point sticks out in this statement. Just who is 
to determine an unreasonably low price? The Department of Jus- 
tice, the judge or jury which tries a particular action of a violator, 
or the competitor who has made the original complaint? What is 
unreasonably low to the department store which has a gross operating 
overhead of more than 34 percent might be very profitable for stores 
operating with a gross overhead percentage of 11.9 percent, such as we 
at Masters enjoy. 

Senate bill 3851 attempts to make unlawful and actionable any 
loss-leader practice which affects commerce. While this bill attempts 
to define loss-leader practice as selling a commodity below the deliv- 
ered cost to the seller, less the value of discounts received by the seller 
in money or equivalent, plus the cost of transportation and plus ex- 
cise or sales tax, I cannot for the life of me see how this bill, if it does 
become law, could possibly be enforced. 

The bill semmeinlte pending before the House, H. R. 10527, suffers 
from the same disabilities as every other fair-trade law I have ever 
seen. These delegate to the manufacturer or distributor the right to 
make illegal today what may have been legal yesterday and vice versa, 
to remove from fair trade on any particular day what has been previ- 
ously fair-traded up to that day. The enforcement is left to the indi- 
vidual whim and will of the fair-trade manufacturer or distributor. 

Secondly, it is claimed that resale price maintenance, or fair trade 
as it is commonly known, “stabilizes” prices, and I use the word 
“stabilizes” in quotes. In over 25 years of fair-trade history in this 
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Poe 
country, I have yet to see prices “stabilized” so the price of any | 


article of merchandise which is fair-traded has been brought down 
or reduced. On the contrary, and the practice is universal, fair-trade 
laws have been used to increase the retail prices of the various arti- 
cles of merchandise. 

Proponents of fair trade, while proposing the necessity of a fair- 
trade law for certain products, at the same time have no hesitancy in 
manufacturing and distributing other products free from fair-trade 
control. So we have had some of our giant manufacturers “fair. 
trading” small appliances like radios, toasters, electric blankets, and 
the like, while at the same time selling such white goods appliances as 
refrigerators, freezers, et cetera, without any fair-trade pricing. Now, 
if the harmful effects of a non-fair-trade policy have any application 
to small appliances, the same harmful effects should be apparent in 
these larger items. We hear, however, no argument made by any 
manufacturer that TV sets, refrigerators, dryers, washing machines, 
and the like should be fair-traded. Is a Federal law to be made a 
matter of option for any manufacturer or distributor who claims he 
has a fair-trade policy! Is it to be left to the manufacturer or dis- 
tributor to determine whether he shall enforce his fair-trade policy 
against Masters but leave Jones & Co., the store on the next block, 
alone? Neither this committee nor Congress, with all due respect to 
each of them, can legislate laws not acceptable to the general public. 

Let me give you a graphic example of what I am talking about. I 
have here a bottle of vitamins put out by a very large well-known 


drug firm. These vitamins are fair-traded at $9.45. The formula | 





for these vitamins, you will note, is indicated clearly on the label ac- | 
cording to law. Next to it is a bottle of vitamins from a giant de- | 


partment store in New York City. The formula is exactly the same. 
These sell for $2.89. You will note that they are $6.50 lower. And 
here is a bottle of vitamins, same exact formulation, sold at any 
Masters store for $2.29. Now I know that Masters does not sell these 
at aloss. We make a very good profit on our vitamins. How can any- 
one explain away the great price differential ? 

The same thing is true of these three bottles of buffered aspirin. 
All are of the same formula and of the same quality. This one is 
fair-traded and sold at $1.23 per 100. This one is sold by a major 
department store at $0.89 per 100. And this one is sold at Masters 
for $0.19 per 100. 

Senator Humpnurey. That is what? 

Mr. Masters. Nineteen cents a hundred. That is our own, 
Masters’. 

Senator Humpurey. Then you are making a good profit. 

Mr. Masters. Yes, we are. 

Now these are articles that are used in every household in America 
every day. How can anyone justify the price stabilization caused b 
so-called fair trade? I could repeat these examples endlessly, but 
hope I’ve made my point—fair trade puts its hand in every consum- 
er’s pocket to rob it of much-needed earnings. 

Senator Humeurey. There is nothing much cheaper than aluminum 
hydroxide, glycine, and magnesium carbonate? 

Mr. Masters. You lost me; I do not know these terms. 

Senator Humpurey. You call yours buffered aspirin ? 
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Mr. Masters. Buffered aspirin. 

Senator Humpurey. That is Macy’s; what is yours? Do you have 
the same deal? Who makes these for you ? 

Mr. Masters. A company in Baltimore called Burroughs Pharma- 
ceutical Co. 

Senator Humpurey. They make up a private brand, private label? 

Mr. Masters. For many people, but they also produce their own 
label as well. 

Senator Humpnrey. Very good. 

Mr. Masters. How can anyone justify the price stabilization caused 
by so-called fair trade? I could repeat these examples endlessly, but 
I hope I’ve made my point—fair trade puts its hand in every con- 
sumer’s pocket to rob it of much-needed earnings. 

Senator Humpnrey. Are you saying Squibbs is fair traded? 

Mr. Masters. Yes. 

Senator Humpnrey. All over? 

Mr. Masters. Well, in New York. 

Mr. Kemper. Those States that have fair-trade laws, Senator. It 
is a fair-trade item, and it is policed in those States which have fair 
trade in effect at this time. 

Senator Humrurey. The main reason this Squibb item is expensive, 
it is prescribed 

Mr. Masters. Vitamins are not prescription. 

Senator Humpurey. Yes; they are. It depends on what they are 
made of. I mean, a doctor prescribes vitamins. This one here has a 
very heavy vitamin B. 

Mr. Masters. It can be bought without prescription. 

Senator Humpnrey. Yes; it can be bought over the counter. Not 


everyplace. 

Mr. Masters. In New York State it can. 

Senator Humpnrey. New York is 1 of 48 States. It is not that way 
all over. All I am saying is that this is an item which is frequently 
prescribed by a doctor, and when that happens you pay an extra price. 
And may I say also, it is not an item that ought to be taken promiscu- 
ously, even though some department stores think so. 

Mr. Masters. That is right. 

Senator, we have doctors who recommend that the consumer come to 
us and buy our label. 

Senator Humpnrey. I am not arguing about the quality of your 
vitamins. These are all USP formula, That means they are stand- 
ardized ? 

Mr. Masters. That is right. 

Senator Humrnrey. But I do say that promiscuous use, even of a 
vitamin, is not necessarily desirable. When you get beyond vitamin 
A and B—you just do not go around gobbling up vitamin C’s and 
By and B,9, any more than you go around just chewing up anything 
else that is of a medicinal nature. 

Mr. Masters. You are right. The argument is constantly raised 
that fair-trade price regulation is necessary to protect the we»k or 
small retailer. Statistics demonstrate that the percentage of failures 
or insolvencies among small retailers in such non-fair-trade areas as 
Vermont, Missouri, Texas, or the District of Columbia, are not any 
greater, but, in fact, less than the percentage of failures and bank- 
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ruptcies in those States which have the so-called benefits of fair-trade 
laws. 

Senator Humpurey. Mr. Masters, I think at this point we ought to 
note that you have given an argument on behalf of fair trade, too, 
Here you have a product that is a fair-trade product, Squibb. You 
have an identical argument as to your therapeutic formula. The 
Squibb is, marginal, $9.45. W hether or not that is the standard 
price throughout the country, I do not know. 

Mr. Masrers. That is the listed fair-trade price. 

Senator Humpurey. The listed fair-trade price. We will accept 
your testimony on that. 

Now what is your price on the therapeutic formula capsule? 

Mr. Masters. $2.29. 

Senator Humpurey. $2.29. And you say this one is as good as the 
other ? 

Mr. Masters. Exactly the same. 

Senator Humpurey. So the customer gets his choice. Now what 
has Squibb done? 

Mr. Masrers. Pardon ? 

Senator Humpnurey. First of all, if you are any kind of a sales- 
man—if someone comes into your shop and wants to buy some vita- 
mins, and they see one for $9.45 and one for $2.29, and you assume 
most customers read, and they can take a look here and see what is 
going on, see in terms of the formula the difference of $7, and would 
indic ate to them that they are to take a second look. What I am say- 
ing to you is that, according to your testimony, fair trade does not. pre- 
vent you from selling an identical product for $7 less than the other. 
It does not destroy competition. In fact, it enhances it. 

Mr. Masters. I think I come to that in a few minutes. 

Senator Humpurey. I will tell you what Squibb has done. Squibb 
has pioneered pharmaceuticals. This Baltimore company did not 
pioneer these. There would not have been, maybe, any of these 
capsules 

Mr. Masters. Senator, they were in business a long time—— 

Senator Humenrey. I am talking about the research that goes into 
it. 

Mr. Masters. Maybe they, too, have; I have not checked that. But 
they might have. 

Senator Humpurey. Iam also saying that, when you buy a product, 
Squibb, you can be very sure it isa good product. 

Mr. Masters. If you buy a Masters product you can be sure it is a 
good 

Senator Humpnrey. I am not arguing about that; I am sure Mas- 
ters puts out good products. But, whi it I am saying is that there has 
been 50 years or 75 years of advertising, of what we call customer con- 
fidence, building on the part of Squibb. Now, it is entirely probable 
that their product, to your way of thinking, may be overpriced. 

Mr. Masrers. It is overpriced. 

Senator Humpnrey. Well, may I add that no one is compelled to 
buy it. It is not. as if there is only one line. There are as many 
vitamins as there are ideas. : 

Mr. Masters. That is abi 

Senator Humpnurey. And many of them about as good. But these 
are good. Now, the same thing is true of the Bufferin compound. 
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Mr. Masrers. But these products should be able to stand on their 
own feet without fair trade. 

Senator Humeurey. What fair trade does is that if you want a Buf- 
ferin, that Bufferin spends millions and millions of dollars to adver- 
tise Buflerin—you do not spend millions of dollars to advertise your 
buffered aspirin, you put it in the store—— 

Mr. Masters. The consumer pays that—— 

Senator Humpurey. I realize that. All that Bufferin says is that 
if you want to buy Bufferin, we make it, we package it, we box it, we 
advertise it, we have convinced you that it is good. ‘And a lot of med- 
icines need a little convincing that they are good, too. We convince 
you it is good, and if you want to buy it you will ‘buy at the price we 
put on it. But if you want to buy buffered aspirin, you ought to be 
able to get it for less than 19 cents. As a matter of fi act, if I had some 
business competing against you, I would sell it for 13 cents. 

Mr. Masters. That may be true; but at the same time, they are 
looking for an umbrella so they can enjoy a much greater profit. Be- 

cause if these items were not fair traded, they would be selling at half 
the price. 

Senator Humeurry. Why are you worried about that? You have 
a product that you are selling for half the price / 

Mr. Masters. We do not particularly believe in private labels. We 
are only forced to do this in the drug industry, and that is the only 
place you w ill find it in Masters. 

Senator Humrurey. I don’t agree with you there. If you sell, for 
example, in the packinghouses today, almost all of the meats today 
are private |: abels. 

Mr. Masrers. I am talking about Masters, Senator, I do not know 
about that. The only thing we have private label on is drug items. 

Senator Humpnurey. That is the only item that you have ¢ a private 
label on ? 

Mr. Masters. The only item we have. 

Senator Humrnurey. That of course is not characteristic. For ex- 
ope, if you go to Sears, Roebuck and you get a Kenmore—that is 
made by a big electric company, isn’t it? 

Mr. Masters. I know they specialize in private brand. 

Senator Humpnrey. Of course. 

Mr. Masters. But why they do it, that is their business. I do not 
know why they elect to do so. 

Senator Husrenrey. I do not want to argue with you about it. I 
just want to point out for you, that no one is compelled to buy Buf- 
ferin. There is another product which you say is identical, and 1 
would gather from the label—and the label act is very strict— 
that it is an identical product that you can buy for half the price. 
Right ? 

Mr. Masters. Right. 

Senator Humrurey. In other words, the fair-trade law has not 
thwarted competition. It may very well have augmented com- 
petition. 

Mr. Masrers. But the Federal fair trade law would enable you to 
make 10 times the money. 

Senator Humpnrey. And that is if they can sell it—anyone who 
comes into a place and sees one vitamin priced at $9.45, and another 
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at $2.29, and the labels are identical, the pills are identical—that is 
what you say 

Mr. Masters. That is right. 

Senator Humpnrey. Now he would have to be pretty stupid to 
take the $9 one. If he is going into a discount house in the first 
place, he is going in after a bargain. 

Mr. Masters. That is right. 

Senator Humpnrey. So, how does this hurt competition? As a 
matter of fact, it helps competition. 

Mr. Masters. You are giving the consumer more for their money, 
you are making the American dollar worth a great deal more. 

Senator Humenrey. Of course. And one of the reasons that has 
been done is because the fair-trade prices, you say, are too high so 
thet you come along and give them a lower price? 

Mr. Masters, I sav there should not be fair trade because you 
increase the value of the American dollar. 

Senator Humpurey. Maybe I am not explicit. I am saying that 
if you have a $9 commodity and a $2.25 commodity, which you 
say are identical, it seems to me you have lots of competition in the 
consumer. The consumer dollar is well protected, and he can get the 
$2.25 one. 

Very good, Mr. Masters. I am not trying to argue the merits or 
demerits of fair-trade legislation with you, because that is not before 
this committee; it is before the Interstate and Foreign Commerce 
Committee. We are just listening to the testimony of the opera- 
tions of retail businesses, and one of those operations happens to be 
in the discount house field. I think your explanation of discount 
houses has been very informative, the points, and how you have de- 
fined them. You brought up the fair-trade matter and attacked the 
fair-trade principle. All that I am saying, without trying to draw any 
value judgment on it, is that, if you have a fair-trade product, you 
can have fair trade under law only when it is in competition with 
other similar commodities. That is the law. Now, that is why you 
have a $2.29 vitamin. If there was just one vitamin, just one product, 
you would not have any competition. So here you have a Squibb 
product which you say is overpriced—that is your statement; I do not 
say that it is—and you have your own product which you say is 
consumer priced, designed for the consumer. There is competition 
galore. This is why you have made money. Fair trade did not 

revent you from making money. Fair trade did not prevent your 

usiness from going to $50 million a year. 

What you want, though, is not only the right to sell this one for 
$2.29, which is a commodity not nationally advertised, but the $9 
one as well. And, had the vitamin business been dependent. upon 
the knowledge people had of vitamins from this private label com- 
modity, there would not have been many vitamins sold. I am not 
taking sides, but, when you go into vitamins, it has been Squibb, 
Parke, Davis & Co., Eli Lilly, and others, who have advertised the 
vitamins and made the public conscious of them, have worked with 
the doctors, have done the research, and have put in the millions of 
dollars that were required. 

Would you agree to that, sir? How much money have you put 
into research on vitamins? 
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Mr. Masters. Senator, I did not come here to argue Squibb versus 
Burroughs Drug Co. I do not care about both of them, frankly. 

Senator Humpnrey. You charged the law with being bad. You 
said those of us who sponsored them are to blame. 

Mr. Masrers. I think we have the right to bring to the con- 
sumer 

Senator Humpnrey. Of course you have. 

Mr. Masrers. Any article at the lowest possible price, including 
Squibb, or Burroughs, or any other item made. 

Senator Humpurey. Now that brings up another question. That 
violates, may I say, many people’s idea of what is right and what is 
wrong. You are saying, in other words, that craftsman, for example, 
belongs to a union, and what you are declaring for is a kind of open 
shop on all goods, regardless of standards? 

Mr. Masrers. The United States has built to its proportions with- 
out fair trade. We have become the greatest country in the world 
without it. Fair trade has only been born since, I think it was, 1934, 
out in California, and in New York it was 1937. And we have gone 
along way without it. 

Technically speaking, the first and original discount operation was 
Sears, Roebuck, which has grown to almost $5 billion worth of busi- 
ness each year. Now I say that everyone should have that opportunity 
to do what they did. I think we have. I think fair trade will destroy 
this opportunity. Fair trade will destroy the American system of 
retailing and free enterprise. 

Senator Humrpnrey. It did not destroy you ? 

Mr. Masters. No; it did not. 

Senator Humpnrey. Of all people, the one who comes in to tell 
how fair trade destroyed someone, it is someone who has been as suc- 
cessful as you. If this is the evidence of destruction, hallelujah, give 
us more. 

Mr. Masters. Of all the articles we handle, less than 10 percent of 
them are fair-traded. 

Senator Humrnrey. May I say, of all of the items marketed, much 
less than 10 percent are fair-traded. 

Mr. Masters. However, if a Federal bill goes through, maybe it 
will become 50 percent, and then we are in trouble. 

Senator Humpnrey. As a matter of fact, you can sell this bottle 
of vitamins at $12 a barrel if you want to. You are in charge of it, 
itis your label. But you are not going to; are you? 

Mr. Masters. No, 1 am not that kind of business 

Senator Humpnrey. If you were, you would not sell it for that 
price ? 

Mr. Masters. That is right. 

Senator Humpurey. And there are some things that are called just 
plain commonsense. 

Mr. Masters. Well, Senator, they would not sell it either without 
a fair-trade law for $9.45. That isthe point, precisely. 

Senator Humpnurey. No one has to uy it. You say that you havea 
product that is just as good. All I am saying is that this company 
says, “This is a Squibb product”; and Mr. Squibb, if there is a Mr. 
Squibb, says, “When I produce a product this is what you will pa 
for it.” This exactly as if it were a great artist who said, “When 
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paint a picture, it is $2,500. Now you can go out here and get some 
other person to paint one for $2.50, but if you want my picture, it is 
$2,500.” That is all they are saying under fair trade. 

Mr. Kemper. Senator, when you buy a painting for $2,500, theo- 
retically you are free the next morning to sell it to counsel for $1,500, 
and he can in turn sell it back the next oar for $100. The point is 
there are products in this country 
who have fought us bitterly and whom we have fought bitterly, the 
Sunbeam people, who make excellent products of their kind. If the 
public wants the Sunbeam toastmaster, or heater, or razor, those 
people have a right to come in under our economy, free economy, and 
pay as little as they can for it. 

That has been the American dream. This has been the American 
method of development in every department store that we have in 
this country, every supermarket chain in this country. 

Senator Humrurry. But, I am not arguing about that. You also 
have a right to get as ‘cheap a ride on the Pennsylvania Railroad as 
you can, but they have a price on the ticket. 

Mr. Kemrer. There has been a little commotion about the right of 
the Government to regulate those, too, as I recall now from reading 
the papers. 

Senator Humpnrey. Let me say, when the big get really big, they 
want to eat up the little fish. And I think what you are really getting 
down to is, when people get so powerful that they can say, “I can 
operate cheaper than someone else,” then they say “Well, we ought to 
take off all the regulations.” 

Mr. Kemper. Senator, we have come here to explain the effect of 
discounting on local retail operations. 

Senator Humenrey. Right. 

Mr. Kemper. We have demonstrated what this operation, which 
started with a borrowed $500, has developed into in the course of 20 
years. We showed you how we started a store in a town like York, 
Pa., went in there without any supervision by the parent organiza- 
tion who allowed them to grow on their own, have grown. This is 
the American dream of every small retailer in this country. 

Senator Humruery. I am not arguing; I am simply saying that 
you have condemned the very kind of a system in which you have 
developed. You are complaining about the fact you have a fair- 
traded product. I would like to ask you: What is your vitamin sales 
volume, Mr. Masters? 

Mr. Masters. I do not know it. 

Senator Humpurey. You have a breakdown of your figures? 

Mr. Masters. No; I do not. 

Senator Humrnrey. Do you sell more vitamins now than you sold 
5 years ago? 

Mr. Masters. We did not sell vitamins 5 years ago. 

Senator Humpnrey. Three years ago? 

Mr. Masters. Yes; we do. 

Senator Humpenrey. In other words, fair-trading on Squibbs has 
not killed you off on vitamins, has it ? 

Mr. Masters. We could sell a great deal more. 

Senator Humrnrey. You think so? 

Mr. Masters. Yes. 
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Senator Humenrey. Even though it is the same sort of thing? 

Mr. Masrers. Yes. 

Mr. Ruaererr. May I call something to the Chair’s attention? I 
am general counsel for Masters. 

I want to make one remark relative to your discussion, Senator, 
with Mr. Masters about Squibbs. You are talking about research 
and the cost of research and everything else to the : organization. 

Senator Humenrey. Advertising 

Mr. Rucererr. Fine. Of course, we all understand that it is part 
and parcel of the manufacture of the product, and they are paid for 
that. I think this committee should bear in mind one important fact, 
that that bottle of Squibbs before you, sir, if I am not wrong, and I 
do not think so, is paid for to Squibbs before it leaves the factory at 
the same price, no matter where it is sold. They get 7 cents for that 
bottle, let’s assume, if a discounter sells it or anyone else. 

Now where is the harp of Squibbs if they get the same money for 
that bottle, no matter who sells it, as contrary, or weighed against, 
the good it does the people, the consuming people, and the reduction 
it gets, and the more power it gets, in the purchase of his dollar? 
I hear a lot of cries here about manufacturers, these poor manufac- 
turers and poor distributors, but no one talks about the consuming 
public who benefits by all this. Now there is no loss to Squibbs, as 
I told you, because of the fact they are paid the same amount of 
money for that article. So, how can they be hurt with it? Will 
you answer that, please ? 

Senator Humrurey. I will be very happy to. I do not want to get 
in an argument about this because you are here to give your case. 

Mr. Rucaiert. That is right. 

Senator Humenrey. All I am simply saying is that Squibbs has a 
desire to have their products, according to their system, according to 
their standards, distributed by thousands and thousands of retail out- 
lets throughout the country. Some little store out in North Minneap- 
olis, on the corner of 34th and Knox, where most of the time is spent 
taking care of other people’s children, over the soda fountain, at the 
magazine rack, the candy counter, but they have to have some Squibbs, 
beca ause, when the doctor prescribes, he does not prescribe your prod- 
uct, he prescribes Squibbs. 

Mr. Rucemrr. That is right. 

Senator Humpnrey. And if you substitute as a pharmacist in that 
place, you go to jail. 

Mr. Rucererr. That is right. 

Senator Humrurey. So he has to carry Squibbs whether he sells it 
or not. And that poor retailer may have himself $50 invested in 

uibbs that he never sells. 

Most of the vitamins that are sold are off-brand vitamins by far— 
Walgreen, Rexall products, and all these many vitamin products. 
Out of all the vitamins that are sold, 60 to 75 percent of them are what 
you and I would call private-name brands—not n: itionally advertised, 
but off-brand goods. Now, the reason they ask for a fair-traded price 
on this one, Squibbs, and not on Walgreen, is because the Squibb Co. 
says, “We have advertised, we have put our money into it, this is 
our product, this is our reputation, we think we have a superior 
product”—whether they have or not, I do not know, I do not know 
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whether a Chevy is better than a Ford, but they surely try to make 
me believe so—therefore, Mr. Squibb says, “We will put a fair-trade 
price on ours.” 

It does not deny you the right to buy other kinds of vitamins. Not 
at all. Now, you can say, “Well, the consumer ought to be able to get 
this one for 35 and $6, whatever the price is.” That may be true, 
However, may I say that the Squibb bo, argues—I ain not arguing 
it, but the Squibb Co. will argue—that the reason they have to get a 
higher price for this is because they do have so many places throughout 
the country that are not what they call productive outlets. They have 
to pick up a lot of merchandise. There is more than one side to this, 

They are not all in New York, and they do not all have mass pro- 
duction and mass consumption. Some of them are out in Timbuktu; 
and the people in Timbuktu, where there is a family doctor, a commu- 
nity doctor, and where there is a little outlet, a little retail shop, have 
as much right to merchandise as they have in Manhattan or Balti- 
more. hor they do not have mass consumption. So, they get a little 
higher price. 

r. Rueerri. All I can say in answer to the Senator is I am sorry 
I did not put my point across. Evidently, you did not understand 
what I tried to put across. And we discuss this thing all day, and 
all week, but not at this conference. 

Mr. Masters. May I continue, Senator? 

Senator Humpnrey. Please go right ahead, sir. 

Mr. Masters. To show you how ridiculous this matter of protection 
of the small retailer can become, let us suppose for the moment that 
every store carried the same article at the same price. Let us suppose 
further two stores on the same street are selling the same merchandise 
at the same time and price. Soon the more enterprising of the two 
starts to advertise and promote his goods while his competitor is 
content to rest on his fair-trade price protection. 

Traffic, naturally, will flow to the more enterprising of the two. The 
weak, inefficient, and inadequate retailer might then be tempted to 
ask Congress for an overall limit on advertising. Where is the limit 
to this ridiculous process ? 

Senator Humpurey. May I respectfully say, Mr. Masters, while 
you say we are not up here to argue, the statements that you make, 
when you call this process ridiculous—these are not necessarily state- 
ee of fact, these are statements of opinion. I disagree with that 
a bit. 

Mr. Kemper. Senator, there was presented here yesterday, by one 
of the economic professors, an analysis of figures given by the De- 
partment of Commerce on what fair-trading meant, and he estimated, 
according to my recollection of the testimony yesterday, this costs the 
American public between $1 billion and $6 billion, using figures sup- 

lied by the United States Government. Now, he put a minimum 
imit of a billion dollars on it and a maximum limit of $6 billion. 
This is more than 

Senator Humrpurey. Anyone who has that much of a variable in 
his statistics does not have much of a case. 

Mr. Kemper. It all depends upon the amount and percentage, Sen- 
ator. 

Senator Humpurey. Of course, volume of goods 
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Mr. Kemper. No, of the amount of fair-traded products generally 
sold by each store. And using the smallest possible limit that they 
could on the percentage of fair-traded items, it was estimated that 
that was a billion dollars. Now that had to come out of someone’s 
pocket, and it came out of the consumer’s pocket. 

Senator Humpurey. There is no doubt about it at all. 

May I say most  Roneeeraiy to you, sir, I have a suit on this morn- 
ing that I paid $39.95 for, a pretty nice suit. I bought one that 
looked identical to it for $70), I have two of them, and they look 
identical. 

Mr. Kemerr. That is the most graphic illustration I know of, Sen- 
ator. 

Senator Humrpnrey. Wait a minute, let me tell you the difference. 
I went to a particular store. I enjoy going to that store, and it is 
supposed to be a quality store. I have a right, if I want to—— 

Mr. Kemrer. There is no question about it. 

Senator Humpurey. I can buy all kinds of merchandise on the same 
basis but I wasn’t denied the opportunity to get the cheap suit. Fair 
trade did not deny me that right. 

The name did not deny me that right. I went down to the Ameri- 

can Meat Institute here last year and I found out, for example, that 
Swift & Company, many other big companies, some of our finest 
processors—I cannot recall whether it was Swift but one of our large 
concerns—makes vast amounts of packaged meats for chainstores, the 
same meat off of the same pigs and steers and puts it into a chainstore 
alongside of their own. The one that it has for the store is a little 
cheaper than the one it has for its own. 

Now, there is a reason for it. This particular packinghouse de- 
cides that when it advertises nationally in the Saturday Evening 
Post, Life, Look, these big publications, radio, television, it advertises 
its name and it has its reputation behind its product. You pay a little 
something for it. I can tell you if you really want to cut down con- 
sumer costs, if you want to look at it in the abstract—I do not think it 
would be true in its totality—you just stop advertising cigarettes. I 
see you are smoking cigarettes. There are two items in that that 
really cost, taxes and advert ising. There are two waystodoit. You 
could quit smoking. That would save some. But you like to smoke 
and that is fine. People love tosmoke. I smoked for 25 years and it 
was wonderful. Some people tell you one way a company can cut 
down on costs is to quit advertising, but I do not think so, 

I think one of the reasons that costs have come down in many in- 
stances is because manufacturers have advertised. Advertising can 
reduce costs. 

Mr. Kemper. But Senator, I have the choice of buying this pack of 
cigarettes and I and everybody else in this country should have the 
choice of buying a Sunbeam when I want it, or a GE product when 
I want it or any other product. 

Senator Humenrry. Youcan. You just have to pay for it. 

Mr. Kemper. Not with Federal subsidy or Federal enabling acts. 
This is not the way to do it. 

Senator Humpnrey. There is no subsidy, may I say, in fair trade. 
We know that. It is true that there can be price maintenance, but 
there is no subsidy. 
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Now let’s not becloud the record. 

Mr. Kemper. I am not attempting to. 

Senator Humrurey. You did say subsidy ? 

Mr. Kemper. Maybe the use of the word 

Senator Humrurey. There is no subsidy in fair trade; is there? 

Mr. Kemper. No; not that I know of. 

Senator Humpurey. There is price maintenance; isn’t there? 

Mr. Kemper. Yes; price resale maintenance. 

Senator Humpnrey. There is price maintenance when commodities 
are in substantial competition with like commodities. Is that right! 

Mr. Kemper. That has been a very argumentative point. When I 
want a Sunbeam 

Senator Humpurey. What does the law say? Do you call these 
like products [indicating] ¢ 

Mr. Kemper. Yes, those are like competitive commodities. But, 
when I want a particular product manufactured by a particular manu- 
facturer, really after he has put his brand and work in it, there in 
many cases are no parallels to it. There isno competitive item with it. 

Senator Humpnrey. So, what you are really saying is that it is a 
better product ? 

Mr. Kemper. Now, wait a minute. Nominally you may have an 
article which seems to be in competition, but, as far as the public is 
concerned, that particular item is an item in and of itself. 

Senator Humpnrey. Right. 

Mr. Kemper. But that does not mean that the manufacturer is 
going to get less money. 

Senator Humeurey. That is why the price is a little bit different. 

Mr. Kemprer. He is getting no less money when it is sold under 
resale price maintenance. 

Mr. Masters. Fourthly, there are many people who state that the 
real purpose of fair trade is to protect the manufacturer or dis- 
tributor rather than the small retailer. 

It needs but little examination to see how specious this argument 
is. No matter what price the local retail store sells a product for— 
whether at fair-trade price, list price or discount price—the manu- 
facturer still gets the same wholesale price for his product. 

In fact, the manufacturer or distributor absent of fair trade or the 
cost of truly enforcing or policing fair trade should be in a position 
to make more money because of the enormous savings in legal fees, 
comparison shopping, and fair-trade policing. 

When the fair-trader is thus rebutted, he generally resorts to the 
cry that “discounting breaks up his distribution pattern.” In point 
of fact, the very opposite results. The fact is that the discount store 
affords more people the opportunity to buy a brand-name article with- 
out the necessity of paying a price which he cannot afford. 

The retailer does not need to switch the consumer to an unknown 
brand or inferior merchandise, and the consumer is enabled to be- 
come acquainted with the branded article which might otherwise be 
beyond his reach. 

Discount selling widens the distribution of the article and makes it 
readily available to groups who otherwise would be in no position to 
purchase it. 
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At the peak of its fair-trade program, when it claimed to have more 
retailers covered by fair-trade contracts than at any other time in its 
history, the Sunbeam Corp.’s dollar sales dropped some $12 million 
in 9 months. 

Was their fair-traded price too high for the American consumer ? 
Or was the consumer switching to comparable and less expensive mer- 
chandise items which were not being fair traded ? 

Senator Humpurey. May I ask, Mr. Masters, what that proves? 

Mr. Masters. It is our conception that they have lost this volume 
because of their fair-traded prices. 

Senator Humrnrey. You believe in the right of a man to go broke 
if he insists on it; don’t you? 

Mr. Masters. Positively, as long as he does not bring me down with 
him. 

Senator Humpnrey. What you are really saying is they priced 
their merchandise so high that their volume went down; is that what 
you are saying? 

" Mr. Masters. Pardon? 

Senator Humpurey. You are saying that by their fair-trade pric- 
ing they priced their merchandise so high that their volume went 
down. 

Mr. Masrers. I say that may be the reason; yes. I do not know 
the exact reason. 

Senator Humrnrey. Then if you do not know it, why do you put 
in this analogy ? 

Mr. Masrers. I just asked the question was their fair-trade price 
too high for the American consumer. 

Senator Humpnurey. Then the next line says, “The answer is 
obvious.” Will you tell me what the obvious answer is? 

Mr. Masters. That is what I think. 

Senator Humrnrey. What do you think? 

Mr. Masters. That the price is too high. 

Senator Humrnrey. So, Sunbeam priced merchandise too high. 

Mr. Masters. That is right; that is my belief. 

Senator Humpnrey. Have vou acquainted yourself—is this official ? 

Mr. Masters. No. 

Senator Humrnrey. What is the point? 

Mr. Kemper. The point is on distribution. 

Senator Humpnnrey. I am asking this of Mr. Masters. 

Mr. Masters. This is merely my opinion, Senator, that their prices 
were pegged at too high a level. 

Senator Humpnurey. I think maybe you have a point. Now, what 
does that. prove to you? 

Mr. Masrers. And I think that caused their loss of $12 million 
in volume. 

Senator Humrurey. So, we are all unhappy that Sunbeam lost $12 
million. Now, what does this prove in line with your case? 

Mr. Masters. If the prices were pegged at the right competitive 
level IT assume that they would not lose the $12 million. 

Senator Humpnrey. Do you own Sunbeam ? 

Mr. Masters. No, Senator; I do not. 

Senator Humernrey. Do you have any stock in Sunbeam ? 

Mr. Masters. No, Senator; I do not. 
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Senator Humpurey. Then why do you worry about whether or not 
Sunbeam sold their commodities at a correct price? 

Mr. Masters. This is an opinion and an observation. 

Senator Humpnrey. Isn’t it true that Sunbeam has a right to sell 
their commodity at a price they would like to? 

Mr. Masters. As long as I have the right to do what I want 
with my commodities, then they, too, have the right. If I do not 
have the right, then they should not have the right. 

Senator Humpnrey. For example, I talked to a man the other 
day who was an automobile dealer, and he said the make he sells is 
too high priced. I do not know whether they are or not. 

Mr. Masters. I do not know, either. 

Senator Humrurey. He just told me that yesterday afternoon, as 
a matter of fact, and it is a good car. He thought they were a 
little high priced in line with the competitive situation in the auto- 
mobile business. Now, do you think that the automobile manufac- 
turer has a right to price its product a little higher than what you 
might think a good price would be? 

Mr. Masters. Senator, I said a moment ago they should have the 
right and I should have the right. 

‘We both should have the right, but I do not think they should have 
the right and the right should be removed from me. A man has the 
right to go out of business if he chooses as long as he does not drag 
me down with him. 

Senator Humpurey. You are not being dragged down. You do 
not have to sell-— 

Mr. Masrers. I see the dangers here that I could be dragged down 
with him. 

Senator Humpnurey. I think the point is, and I think there is a 
point that can be made, but I say most respectfully I do not think 

ou have made it, the point that you are making here is that Sunbeam 
1as a good product, that if it sold it for less, it would make a profit, 
and it would have wider distribution, and then you too would be able 
to have Sunbeam in your store and that would help a lot because, you 
see, the Sunbeam is a nationally advertised commodity and you could 
share and bask in the glory of their advertising. That is what you 
are saying. 

Mr. Masters. We have Sunbeam in our stores now. 

Senator Humpnurey. Yes, and why do you have Sunbeam in your 
stores ? 

Mr. Masters. Because the public wants it. 

Senator Humpurey. And why does the public want it? 

Mr. Masters. Naturally, because they created a demand. There is 
no question about that. 

Senator Humenrey. That is right. What Sunbeam used to say 

Mr. Masters. But they did not create this demand by themselves, 
Senator. They have gotten a lot of help. 

Senator Humrpurey. Asa matter of fact, one of the reasons they got 
the demand was because people had never heard of some of the 2 
outfits, people who live out in Hecla, S. Dak., or Milbank, S. Dak., 





who heard of Sunbeam because the local hardware store had it. 
Mr. Masters. Not necessarily. 
Senator Humpnrey. That helps a lot. 
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Mr. Masters. Everything helps. I just said everything helps. 
Senator Humpurey. The biggest thing that helps is the advertising. 
Mr. Masters. Well, they obviously saw fit to go off fair trade, so 

maybe they wanted some more volume. I do not know. 

Senator Humpnrey. I only want to point out that you say the 
answer is obvious, and when I ask you what the answer is, you aren’t 
go sure. 

Mr. Rucerert. That is his opinion. I think that is what this hear- 
ing is for, and I say if one did not know you, know your ability and 
your long term of good service to this Government, that it might 
strike me as if you are trying to reprimand Mr. Masters for giving 
you his opinion. 

* Senator Humrnrey. Oh, my good friend—— 

Mr. Rucgerert. I say it might. 

Senator Humrurey. May I most respectfully say- 

Mr. Rueerert. It might very well. 

Senator Humpnrey. May I most respectfully say to you that when 
a witness draws a conclusion, it is the desire of the committee to find 
out on What basis he draws the conclusion. I asked whether or not 
he thought price was the obvious answer, that is, the main reason. He 
said first “No,” only part of it. 

I said, how is the answer obvious? He came around to tell us he 
thought it was price. That ends the question. 

Mr. Ruecrert. He told you 10 times, and the record will show, that 
it is his opinion. 

Senator Humpnrey. I want to know on what basis he draws his 
opinion. 

Mr. Ruearerr. He gives you an opinion and that is what the com- 
mittee is here for. 

Senator Humpurey. He is doing a fine job and, without your help, 
he will do better. 

Mr. Rucorert. I think so, and I told him that 30 years ago. 

Senator Humrnrey. Go right ahead, Mr. Masters. You are the 
witness. You were scheduled as the witness. We did not bring in 
all the law firms. Proceed. 

Mr. Masrers. We at Masters believe in giving the consuming pub- 
lic what it wants at the best possible price. The sale of branded mer- 
chandise at realistic prices the public can afford actually enhances the 
label or the brand. ' 

Discount selling widens the distribution of an article and makes it 
available to more and more people. 

One of the major fallacies constantly urged by proponents of fair 
trade is that the manufacturer of a trade-name or branded article can 
control the price of such an article even after, and long after, the trade- 
name article has been paid for and sold to a retailer. There is no 
such inherent right. 

I am advised by counsel that the right to control price never was 
and is not an incident of trade-name ownership. The very concept 
that one who manufactures and distributes an article shall still have 
the right to control it pricewise long after the article itself has been 


sold and resold is illogical, ill-conceived and un-American. 
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It violates every doctrine of ownership of personal property. As 
the Michigan Supreme Court has said : 


Cutrate sales breach no trade-mark rights of the manufacturer or distributor, 
The manufacturer's trade-mark rights do not enable it to sell its cake and have 


it too. 

The manufacturer only suffers damage or injury to his trade-mark 
or brand name if the product is shoddy, ineflicient, or unworthy and 
cannot match the claims which have been advertised for it. 

The economic benefits of price cutting are easy to state: (a) it helps 
more of the public to get more products to enjoy; (4) it helps people 
get more for their hard-earned dollar; (c) it helps defeat inflation by 
giving more buying power to the dollar; (@) it enables the consuming 
public to make substantial money savings. 

To summarize, I believe that fair-trade pricing is un-American in 
its concept and definitely deterrent to a free and open economy, the 
natural laws of supply and demand, and the economic competition of 
the market place. 

Fair trade is unpopular, unrealistic, socially unjust and repulsive to 
the housewife, the wage earner and the public generally. 

Competition is the sparkplug of America. It is the enemy of 
monopoly, cartels, dictatorship. It is the enemy of low wages, limited 
production of the good things of life, and low living standards. 

It is impossible to legislate against the best interests of the Ameri- 
can public. Everybody loves a good buy. The right of the public 
to buy at the lowest possible competitive price cannot be interfered 
with. No one can continue indefinitely to put his hand in the public’s 
pocket under the guise of an un-American theory. 

It is strange to note that those manufacturers and distributors 
who generally complain the loudest against governmental interfer- 
ence in their business, are the very ones seeking this Federal fair- 
trade law to fix monopolistic prices and exorbitant margins of profits 
as a buttress for their own distributing systems. 

“Fair-trade” isa misnomer. It is unfair trade. 

Thank you. 

Senator Humpurey. Mr. Masters, I would like to see you debate 
sometime with Mr. Waller. Do you know Mr. Waller? 

Mr. Masters. No; I do not. 

Senator Humpenrey. I think that would be a really good contest. 

Mr. Masters, I want to thank you for your coming here and your 
statement. My exception to some of your statement is not what 
you have outlined as the practices of your business or even the claims 
that you make for your business. I take exception, for example, 
as one who has voted for fair-trade, when you say that fair-trade is 
un-American. I think that is rhetorical and not factual. I think 
you could say that fair-trade may increase prices, fair-trade may inter- 
fere with distribution, fair-trade may regulate a market. Even 
those are debatable, but to debate what I consider to be a highly loaded 
commentary, I do not believe that adds strength to your statement. 

You have got a fine business. You developed it yourself. You 
have proved that you know how to compete and to develop a market. 

Mr. Masters. We also have in York, Pa., only to prove that any 
small dealer in the United States can do the same thing; that they 
do not need any laws. They do not need any laws to protect them, 
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because these laws will not protect them. They think it does. It 
will make them lazier and more inefficient than they already are. 

Senator Humrurey. How do you feel about price support in agri- 
culture ¢ 

Mr. Masters. I’m sorry, Senator, I do not know anything about 

rice protection in agriculture. 

Senator Humrenrey. What do you think about the Federal Reserve 
Board ? 

Mr. Masters. I spend every minutes of the day in my own business. 

Senator Humrnrey. What do you think about the Federal Reserve 
Board’s right to regulate interest rates 

Mr. Masrers. To do what, sir? 

Senator Humrnrey. To regulate interest rates, discount rates. 

Mr. Masvers. As long as they regulate them downward, maybe I 
will be for it, but it seems to me every time there is a regulation that 
the price goes up. 

Senator Humpurey. You and I agree on one good point here, but 
I would like to know what your feeling i is about their right to regu- 
late. There are a lot of banks in the country that are privately 
owned. Do you think that the Federal Reserve Board ought to have 
the right to regulate discount rates ? 

Mr. Masvers. Well, I do not know. I do not think the Govern- 
ment should get into regulating everything. Pretty soon the Gov- 
ernment will take over every little angle of every little business and 
we will be lost. I think the free-enterprise system is what brought 
us where we are today, and I think we ought to protect that. 

Senator Humenrey. What would be your views, for example, 
now—let’s take Sunbeam, for example—f it has its own retail outlets, 
which, I think, is most likely in the picture. You will have your big 
manufacturers coming on down and establishing their own retail out- 
lets, a vertical oper ration all the w ay down. 

Mr. Masrers. It has been tried before, and they lose their shirts. 
I think it will happen again. 

Senator Humpurey. What if they do not lose their shirts? Kodak 
didn’t lose its shirt for a long time. 

Mr. Masrers. (¢ ‘omparatively speaking, they had a handful of 
stores against a zillion-dollar business. But you take the General 
Electric Co. They lost their shirt when they first came out distribut- 
ing major appliances with a vertical setup. 

Senator Hlumpurey. Regardless of whether they lose their shirts, 
you say they will lose their shirts—I mean what is your point of 
view ¢ 

Mr. Masters. I do not think it is workable. 

Senator Humrpnrey. Are you for it or against it ? 

Mr. Masters. In principle? 

Senator Humrpurey. Yes. 

Mr. Masters. I never thought about it. I just thought, as a busi- 
nessman, that it would be the wrong move. I am going on past 
experience. 

enator Humpurey. Are you speaking of that on the basis that 
they would not make money, or are you speaking of it on the basis 
that it is contrary to sound principle ? 
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Mr. Masters. No, they would not make money. They are in busi- 
ness to make money. 

Senator Humrnurey. Not only. 

Mr. Masters. I think so. 

Senator Humeurey. Well, that explains a lot. Thank you very 
much. 

The products that were sent up here will be returned to the witness. 

Is Mr. Machlup here? 

Mr. Machlup, we are very happy to have you here. 


STATEMENT OF FRITZ MACHLUP, PROFESSOR OF POLITICAL 
ECONOMY, JOHNS HOPKINS UNIVERSITY, BALTIMORE, MD. 


Mr. Macuuvup. Senator, I do not come to speak for any special in- 
terests, but because your counsel invited me. My name is Fritz 
Machlup, professor of political economy at the Johns Hopkins Uni- 
versity. I happen to be the author of several books, and some of 
them deal with problems of competition and monopoly in the United 
States and elsewhere. 

Senator Humpnrey. Won't you be seated, Mr. Machlup? 

Mr. Macuuvur. Thank you. I have prepared a ste oma which I 
shall read. 

If one wants a strong defense of so-called fair-trade protection— 

resale-price maintenance—on economic grounds, one must not turn 
to an honest economist. If such an economist is asked whether price 
fixing in retail trade is in the national interest, not just in the interest 
of special groups in the economy, he has only one answer: “No; it is 
not in the national interest.” If he has to explain why so many legis- 
latures in almost all countries have seen fit to pass legislation “for re- 
tailers’ protection from price competition, he will have to point to 
two political factors—that retailers are an organized pressure group 
commanding many votes, and that the argume ent for fair-trade legis- 
lation can easily ‘be put so that someone untrained in economics is 
persuaded, or at least able, to acquiesce. 


SPECIAL-INTEREST GROUPS 


In this respect, protection from retailers’ competition through re- 
strictions on price reductions is much alike to protection from foreign 
competition through import restrictions. Save in a few exceptional 
circumstances, protection of domestic producers against imports can- 
not be honestly defended as being in the interest of the national econ- 
omy, but, since such protection is demanded by politically strong and 
vocal groups pressing their special interests, and since those untrained 
in economics can easily be persuaded by arguments which are falla- 
cious but sound plausible, the legislatures of almost all countries in 
the world have passed tariff laws and other trade restrictions to pro- 
tect domestic producers from competition by foreign producers. 

If you poll all economists, or those whose special field is interna- 
tional trade, you will find them overwhelmingly opposed to higher 
tariff and quota protection. A poll of economists on retailers’ pro- 
tection through fair-trade laws would, likewise, show an overwhelm- 
ing majority in opposition to any such program. 
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This committee could easily make such a poll by sending a short 

uestionnaire to all members of the American Economic Association, 
whose field is industrial organization and market structure. I would 
expect the result to be at least 9 out of 10 in favor of repealing our 
fair-trade legislation and restoring price competition to all sectors of 
the market. 

The special interest group for which this kind of legislation is 
urged is much smaller than it is widely believed to be. For by no 
means all the retail trade, let alone all trade, is affected by fair- 
trade protection. According to a report of this committee, made 
in July 1956, 71 percent of a significant sample of retailers have 10 
yercent or less of their business in fair-traded goods. Almost a 
third of all retailers carry no such goods at all. Only 10 percent 
of all retailers have more than one-half of their business in fair- 
traded goods. In short, what we have here is a small special in- 
terest group getting a favor at the expense of 175 million con- 
sumers. 

New if this merely meant that you take some money from the 
consumers and give it to the retailers as an extra profit, if it were 
only a transfer of income from the American people to the group 
of retailers which you love better than the rest of the population 
of this country, I could say nothing as an economist. 

As a citizen I could complain about such favoritism; I could 
squawk about your scheme of taking money out of my pocket and 
out of the pockets of all the workers, Government employees, school- 
teachers, and all the rest, in order to give a bonus to a small group 
of favored retailers. But as an economist I have to be neutral— 
as long as your scheme does not reduce the total efficiency of the 
economy, does not hold down real national income, and retard the 
economic growth of the Nation. Price fixing does exactly that. And 
it thus costs the American people a lot more than it benefits the few 
sellers of branded goods protected from competition under the price- 
fixing umbrella. 


COMPETITION AMONG RETAILERS AND AMONG MANUFACTURERS 


do not have to point out here what every Member of Congress 
has been saying hundreds of times, that restriction of competition 
reduces economic efficiency, and that we are dedicated to the mainte- 
nance of a competitive free-enterprise economy. 

Some people say that competition among retailers is not so im- 
portant, provided there is vigorous ¢ ‘ompetition among manufacturers. 
This is wrong on two counts. First, price competition in retail dis- 
tribution can be very important as a spur to efliciency and a check 
to inefficiency within the field of distribution, quite apart from the 
presence or abse nce of « compet ition among the produe ers. 

Secondly, the reduction of price competition among retailers re- 
sults in a reduction of price competition among the producers of 
the goods concerned. This is probably the chief reason why some 
manufacturers are so anxious to help the retailers to maintain a fair- 
trade program. 

You will want me to present supporting arguments for these two 
statements. The first can best be understood by imagining for a 
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moment—what fortunately is contrary to fact—that all consumers 
goods were “fair traded.” How could retailers compete, if their 
freedom of charging lower prices is taken away? The only ways 
in which they could try to get bigger shares of the business would 
be through luxury service, fancy store decoration, air conditioning, 
more green stamps, better looking sales girls, free delivery, charge 
accounts with longer credit. In other words, instead of giving the 
consumer lower prices and thus enabling him to buy more goods, 
productive resources are being used to give the consumer luxuries 
which he does not really want and would gladly exchange for what 
they cost. 

Moreover, since the fixed retail prices allow a comfortable margin 
for the least efficient of the retailers, the most important function 
of competition—to eliminate inefliciency—is cut out of the system. 

The second statement, concerning the effect of resale price main- 
tenance upon competition among producers, shows why fair-trade 
legislation is the most absurd inconsistency in our whole antitrust 
program. 

If retailers were to fix prices among themselves—that would be un- 
lawful restraint of trade. If manufacturers were to fix prices among 
themselves, that, too, would be unlawful restraint of trade. But if 
both manufacturers’ and retailers’ prices are fixed at the same time 
through fair-trade price lists—this is perfectly lawful under the fair- 
trade laws. 

Naive laymen sometimes believe that price fixing is done by a group 
of people actually meeting and debating and agreeing on the prices 
they will charge. 

In actual fact it is much simpler: All that is necessary is that a 
manufacturer publishes a list and makes people understand that he 
will not soon reduce his prices below the list. Then all the other man- 
manufacturer publishes a list and makes people understand that he 
price competition with each other, the manufacturers’ lists cannot be 
maintained very long: Some of the manufacturers will find it expedi- 
ent to lower their prices. Others will follow suit, and the consumers 
will get more goods for their money. 

However, if the retailers are compelled by law to stick to the list 
prices, then the manufacturers can maintain their lists. The result 
is a more effectively cartelized economy, where high prices all around 
protect the least efficient and least industrious. 

The antitrust laws forbidding restraint of trade are made a shambles 
because the Government undertakes to restrain trade by helping the 
cartelists to police the fixed prices. The irony of it all is that the 
supporters of this scheme pose as high-minded believers in a com- 
petitive free-enterprise economy, although no one dealing with fair- 
traded goods is to be left free to be enterprising and to compete for 
business by passing on to consumers the economies of his greater 
efficiency. 

FREEDOM TO CHANGE PRICES 


Perhaps I may add at this point that my opposition to fair-trade 
price policing is based not only on economic principles—efficiency 
and economy—but also on the moral principle of individual freedom. 

I consider it an outrage that—in peacetime, in an otherwise com- 
petitive field—a seller should be prohibited from deciding and asking 
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the price at which he is willing to sell. In the case of public utilities— 
natural monopolies—we have accepted systems of price regulation in 
order to prevent monopolists from char ‘ging exorbitant prices. In 
wartime, we have accepted systems of price control chiefly in order 
to prevent producers of civilian goods from bidding up the prices 
of productive resources needed for the production of military goods. 
But when neither natural monopolies nor wartime emergencies are in- 
volved, the abrogation of the freedom of pricing, without collusion, 
in free competition with others, should be intolerable to all defenders 
of freedom, and especially to the defenders of a free-enterprise 
economy. 

That this aberration of a depression period—the first fair-trade 
law with enforcement of list prices was introduced in 1933—should 
have been allowed to continue for as long as 25 years in this country 
with its tradition of freedom is hard to understand, even when one 
realizes that the price-fixing interests have maintained a bureau of 
education on fair trade to reeducate the public to accept coercive 
pricing. 

THE THREE ARGUMENTS 


Three arguments have been used in support of the fair-trade system 
of fixing and policing the retail prices of branded or trademarked 
goods. 

Argument 1: The practice of using loss-leaders is an unfair method 
of competition, which should be prohibited. 

Argument 2: The practice of selling branded or trademarked 
goods below the list prices suggested by the manufacturer or whole- 
saler reduces the property value of his trade name or trademark, 
which should be prevented. 

Argument 3: The practice of selling at prices which do not in- 
clude a fair profit margin for the retailer is predatory competition, 
leading to the extermination of small business. 

Do these three arguments have a firm basis of both factual evi- 
dence and economic reason ? 


THE LOSS-LEADER PRACTICE 


The loss-leader practice must be examined for its effects upon (a) 
the consumer, (4) the small retailer, and (c) the owner of the trade 
name or mark. 

(a) The assertion that consumers are injured by this practice be- 
cause they are “lured” by it to purchase from the same store over- 
priced or inferior goods lacks any evidence. Of course, the store 
which offers a bargain does so in the hope that people will buy other 
things besides; but no one has proved (i) that the loss leader really 
costs the store more than what it is sold for, (ii) that most stores 
offering such bargains really try to palm off ‘overpriced or inferior 
goods on their customers, and (iii) that many customers are so careless 
or dumb as to be switched to inferior goods or to be talked into pay- 
ing excessive prices. 

It is not our custom to send a policeman with each customer to make 
sure that he is not cheated and, moreover, there is no reason for be- 
lieving that customers will more ‘likely be cheated by a store that offers 
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bargains than by one that spends large sums on advertising or by one 
that does neither and handles only a small volume of business. 

In most instances in which complaints about loss-leader selling 
have been checked, it was found that the stores in question had not 
lost at all on the articles offered at low prices, but merely were satis- 
fied with smaller margins. It is deceptive language to speak of loss 
leaders in such cases. (A British Royal Commission stated a few 
years ago that the term “loss leader” was applied so vaguely as to 
make it impossible to find any basis “for reconciling the frequently 
divergent features attributed to loss-leader selling.” An even stronger 
statement on the loose use of the term by business is found in the 
Canadian inquiry into loss-leader selling.) But, in any case, the as- 
sertion that the consumer is put at a disadvantage through bargain 
or loss-leader selling rests on the assumption that, as a rule, he is 
stupid. 

This assumption is untenable and has always been rejected by those 
who were responsible for framing our legal and economic institutions. 

Few people are unable to learn a lesson; American consumers are 
quite cagey and not easily fooled. As Professor Adelman once said: 
The supposed evils of loss-leader selling rest fundamentally on the idea that the 
consumer is so dumb that, if he is lured into the store with a few low prices, 
and prices have been raised on other things, he will never know the difference. 

(b) There is more to the point of view of the small retailers who 
complain that they lose business to the large store that attracts cus- 
tomers through loss-leader sales, and they may even find it expedient 
to discontinue carrying the article sold elsewhere at a bargain price. 

No doubt it must be aggravating to retailers to lose business to a 
chiseler. But is this a good reason for the Government to rush to 
their aid ? 

The careful inquiry by the Canadian Restrictive Trade Practices 
Commission, published in 1955, came to the conclusion that “in the 
course of this lengthy inquiry” no “serious shortcomings from the 
public viewpoint” had been shown, and that instances of real loss- 
leader selling had been extremely rare and without “any significant 
effect.” 

I am satisfied that this conclusion applies equally to the situation 
in the United States. But, just for the sake of the argument, let us 
ask whether legislative remedies would be indicated in the public 
interest if real loss-leader selling—not merely competitive price cut- 
ting—were frequent and effective in diverting business to those who 
practice it. Granted that small retailers may not be able to afford 
the cost of selling anything below the price at which they buy it; 
but similarly they cannot afford the expensive advertising that is done 
regularly by chainstores and department stores, nor the free cus- 
tomer parking and all the rest. But this does not mean that they 
cannot continue in business. They enjoy offsetting advantages, both 
on the cost side and on the side of customer attitudes. No one has 
ever shown that loss-leader practices of large stores would make the 
difference between death and survival of small retailers. 

(c) If, when some stores have sold a branded or trademarked 
article at a bargain price, many retailers discontinue stocking this 
article or at least stop pushing its sale, the producer has a real griev- 
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ance. How serious a grievance is it? The Canadian Commission 
answered this as follows: 

If a manufacturer loses some dealers who are unable to adapt their handling 
of his product to a competitive market, it does not follow that his overall sales 
volume will suffer. The interest of large-volume sellers to maintain and in- 
crease Sales volume and the widening of the market through lower prices will 
be potent factors in sustaining trade in the manufacturer’s product. There is 
also the factor that dealers who wish to maintain patronage will find it unde- 
sirable to discontinue a line which is in strong demand by consumers, even if 
the margin which they can obtain is not as large as they previously enjoyed. 
No proof satisfactory to the Commission was offered that overall sales volume 
had in fact suffered in any instance in Canadian business. 

Some manufacturers may complain about the loss of orders from 
retailers irked by cut-rate sales of the article, and may fail to note 
at the same time that orders from other distributors, namely from 
those who are satisfied to work with smaller margins, have increased 
enough to overcompensate for the loss. 

Other manufacturers, however, have been smart enough to discover 
the connection, have realized that lower distributor’s markups are 
favorable to larger sales, and, in consequence, they have become cool 
toward fair-trade price policing. 


THE LOSS OF GOODWILL 


The second argument—the need for protection of the property 
value of trade names and trademarks against the loss of goodwill as 
a result of price cutting below official list prices—appears so strong 
and plausible to many that they consider anchoring the entire fair- 
trade program onto the trademark law. 

On the other hand, one of the foremost trademark lawyers, Mr. 
Derenberg, has been moving in the opposite direction, sté ting that 
“the argument for fair trade as a means of protection ‘of the manu- 
facturer’s goodwill has lost some of its force” with him and that he 
is “beginning to come to the conclusion” that the goodwill argument 
is not quite so important to the manufacturers as it has been alleged 
by the defenders of fair trade. 

There are two separate steps in the argument: (a) That the good- 
will of a trade name or mark suffers when the article which they 
identify is sold below the price announced by the manufacturer, and 
(b) that the public interest requires prevention of such loss of good- 
will. The first is a question of fact, the second a question of political 
philosophy. 

It would be difficult to understand why a consumer should lose 
confidence in the quality of a product when he finds that one or 
more retailers in their competition with other retailers sell it at a 
lower price. 

But if for me the retailer’s profit margin is no reflection on the 
quality of the product, perhaps it is for other people; and perhaps 
somebody has not contented himself with introspective reasonin 
and has made inquiries. —The Canadian Commission has done so, an 
this is what their report says in the summary chapter : 

It was frequently represented to the Commission during the hearings by 
some representatives of both manufacturers and dealers that price competition 


in the sale of a particular branded article had the effect of lessening consumer 
preference for the article and reducing purchases. In other words, it was 
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suggested that the affording to the consumer of an opportunity to purchase 
a branded article on a competitive price basis as between dealers would 
lessen the consumer’s goodwill toward the manufacturer’s brands. The com- 
mission considers that the weight of the evidence in the inquiry does not 
support these representations. No positive evidence was submitted which 
would indicate that a consumer’s attitude toward a branded article became 
less favorable if he found that he could purchase it at a lower price, and in 
fact the evidence which was given as to the quantities of certain branded 
articles, which were bought in brief periods when a substantial price reduc- 
tion was advertised, points in the opposite direction. 

Since the question of fact is answered in the negative, the question 
of policy becomes a moot one. But I should like to stick my neck 
out by making the provocative statement that even a serious loss of 
value of “trademark property” as a result of price competition should 
be of no public concern and would not call for preventive or reme- 
dial measures in the public interest. 

The trademark law has one ultimate objective; to protect the con- 
sumer against deception; the protection afforded to the owner of the 
trademark is only instrumental to the ultimate objective, in that the 
owner can be expected to look out for his own interest and to sue 
those who by unauthorized use of identifying devices deceive con- 
sumers. But where no consumer interests are jeopardized, the public 
interest does not call for action in support of the value of the indus- 
trial property in question. 

Thus, resale price maintenance for the purpose of maintaining the 
value of trademark property would be objectionable in any case. It 
is doubly so, since, according to all available evidence, no real danger 
to the value of industrial property arises from price competition 
among retailers. 

PREDATORY COMPETITION 


Before we can examine the assertion concerning the dangers of 
predatory competition, we must know what it is; we must know when 
competition is “»redatory” and when it is not. This can be known 
best after we call to mind what functions the socially useful type of 
competition is supposed to perform. In order to work well in a way 
that benefits society, competition should— 

(1) keep producers and distributors under constant pressure, 
giving them no chance to relax in their efforts to serve the public 
as well as possible ; 

(2) force them thereby to be ingenious and to think of ever 
more efficient ways of producing and distributing: 

(3) force them to be satisfied with the margin of receipts over 
= that is just compatible with the survival of that number of 
firms which the best service to the public requires ; 

(4) force those who relax, who are not const: intly improving 
their methods, and who try to charge more than is needed for 
an economically operated enterprise to survive, to go out of busi- 
ness and do something more useful instead. 

Thus, that it eliminates the least efficient or the least satisfied is 
one of the socially desirable functions of competition. In some indus- 
tries it is possible, however, for a less efficient but financially powerful 
firm to drive a more efficient but financ ially weak firm out of business 
by selling for a considerable time at substantial out-of- pocket: losses. 

All the firms will lose money in the process, but the richest ones 
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will survive. After the poor rivals are killed off, the survivors are 
left in monopolistic control of the market and can recoup their losses 
by gouging the consumers. This is “predatory competition”; it can 
exist only in industries where it is very difficult and very expensive 

to start a business, or to reenter once you are out. 

For, surely, no sane person would ever dream of throwing away 
money for years in order to kill rivals if they can come back into 
business, or others in their places, as soon as prices are raised. 

Retailing is typically the kind of business where entry and reentry 
is easy and cheap and, therefore, predatory competition cannot exist. 

If some people in the retail trade use that term, they do so either 
because they do not know what it means or because they hope that 
it will make a big impression on others who are ignorant of its true 
meaning. 

Even when the term “predatory” is used in a loose sense to refer to 
all discriminatory practices of a large firm that are seriously injuring 
their smaller competitors, there is little or no evidence that such com- 
petition has actually killed off many small retailers. Thus one econ- 
omist, apparently annoyed by the horror stories circulated by fair- 
trade advocates, exclaimed : 

Oceans of ink have been spilled on the supposed evils of loss-leader selling, 
local discriminatory selling, and so on. But what I am still looking for is one 
authentic example of somebody’s being put out of business by the discriminat- 
ing sharpshooting of a chainstore. I have yet to find the the one example—to 
be able to offer it to my students as a museum piece. 

This does not mean that this expert wants to deny the high mor- 
tality rate in retail trade. It has been general knowledge that retail- 
ing has a very high mortality rate. But it has also a very high birth 
rate. This is why we do not have to worry about the emergence ce of one 
retail-monopolist controlling a market for any length of time. 

If the claim that, because of the prevalence of predatory competi - 
tion, small retailers cannot survive without fair-trade laws is taken 
seriously, we can easily look whether there is any evidence for it. 

Three States, Missouri, Texas, and Vermont, and the District of 
Columbia, have never had fair-trade laws. Surely there cannot be any 
small retail businesses left if that claim is right; they must all have 
died off in the last 25 years. Have they? And since during the last 
years, the fair-trade laws have been invalidated or have become in- 
operative in some 15 other States, we should see in these States an 
enormous jump in the bankruptcy rates for retail businesses. We 
should see it—if the fair-trade advocates were right. 


EQUALIZE RIGHTS IN DISTRIBUTION 


One additional argument ought to be examined, partly because it 
has been advanced by the one reputable economist of my acquaintance 
who defends fair-trade legislation, partly because it has been incorpo- 

rated into the title and preamble of H. R. 10527, a bill introduced this 

year in the House of Representatives. This bill intends “to amend the 
Federal Trade Commission Act—so as to equalize rights in the 
distribution of identified merchandise.” 

The point is that very big manufacturing concerns can become 
wholly integrated and own their retail outlets; since the *y sell direc tly 
to the consumer they need not dictate their prices to anybody else. 
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Likewise, large and powerful firms can sell through their own agents 
or through their consignees. Small manufacturers and wholesalers 
may not be able to afford such schemes; if they want to control the 
retail prices of their products, they need fair-trade laws which pre- 
vent retailers from engaging in price competition. 

In other words, since we cannot prevent every manufacturer from 
controlling the retail prices of their products, we are told that we 
should prevent none. 

The ae of this argument can be easily shown by an analogy, also 
in the antitrust laws. Congress has not found a good way of pre- 
venting very large firms from achieving a measure of control of their 
zaarket. But our laws have been prohibiting firms from combining 
to achieve collective control of the market. 

This prohibition of contracts in restraint of trade obviously de- 
prives small firms of an opportunity which the very big one may have, 
Hence, if we set out to equalize the opportunities of the small and the 
big, we must hurry and repeal the Sherman Act and allow all firms 
to get together and form cartels and other combinations to restrain 
trade to their hearts’ content. Then the rights will be equalized. I 
trust that this argument will not convince many Members of the Con- 
gress. 

Senator Humeurey. I would like to have you highlight for us, 
Doctor, what you consider to be the points to be emphasized in this 
statement. 

May I just repeat for you that we do not have before this committee 
the specific bills. 

However, this committee is interested in the whole concept of fair 
trade, the Robinson-Patman Act enforcement, the pros and the cons 
of the discount-house operation. We are not a legislative committee. 
We are an advisory committee, you understand. 

Mr. Macnuvp. I understand, sir. 

Now Senator, the first question I would like to discuss is why 
wouldn’t you find many economists ever being on the side of fair- 
trade legislation. 

Senator Humrnrey. I know one. 

Mr. Macuuvr. I know one among my friends who is, and I have 
discussed in my statement his peculiar arguments. He probably 
would admit that they are peculiar in some respects. Well, Senator, 
this is a very similar case to protection in international trade. You 
do not find many economists in favor of protection in international 
trade, and yet you find people from industry coming here who whine 
and squawk and seek protection. It is the case of special interests 
being very vocal, having strong pressure groups behind them, and 
they are able to present arguments that sound plausible. 

Indeed, the arguments of the fair-trade advocates sound very plausi- 
ble, and it takes a good deal of economic training, Senator, to go 
behind them. 

But I assure you they are fallacious, and, if you poll all the members 
of the American Economic Association that specialize in that field, 
I would guess that 9 out of 10 would be flatly opposed to fair-trade 
legislation, and they are so on the basis of their studies and their 
research, because neither factual evidence nor economic reason can 
be mustered in defense of the fair-trade legislation. 
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Senator Humrnrey. Would you say, Doctor, that the strongest 
defense for fair-trade legislation would be from the social, institu- 
tional point of view ? 

Mr. Macuuuvp. Yes, sir; this is true for almost all things where spe- 
cial interests are involved. 

Senator Humpurey. Yes. 

Mr. Macuuup. You can always support a group, whether they are 
100,000 or a million people. You can always find very good reasons 
to defend them and to aid them in earning their living and protect 
them from the hardships of competition. That can alw ays be done. 

The question is whether such protection is in the national interest ; 
why this is the favored group; and whether it is merely a trans- 
fer of purchasing power from one pocket into the other. 

Then, I would not say anything, because if Congress—you men- 
tioned before farm-price supports. 

Senator Humpnrey. Yes. 

Mr. Macuuvur. If Congress feels that here is a group worthy of 

rotection, well, perhaps one can take money from some and give 
it to that group. No economist can quarrel with such mere transfer 
of funds. The question is whether it costs the American people 
more than the beneficiaries benefit. 

Senator Humrpurey. When you say “cost”—I am just discussing 
this with you most informally 

Mr. Macuuvp. Yes. 

Senator Humpurey. When you say “cost,” do you evaluate that 
strictly in terms of economics, dollars / 

Mr. Macutup. No. You are quite right. To see that some peo- 
ple suffer is also a cost. We do not like people to suffer, and we 
are sometimes willing to pay a good deal in order to help them. 

The question, however, is for the economist to determine whether 
the help that you give them costs not very, very much more than 
the amount that they receive. And this, I am afraid, happens to 
be true with this protection of retailers from price competition, even 
if it is only for fair-traded goods. 

Senator Humpnrey. To get off into another area on this matter 
of price maintenance or price protection, of course, the farm-price- 
support program is a price-protection program. 

Mr. Macuuup. Right. 

Senator Humpnrey. And it is a price-protection program in terms 
of the commodity itself. It also involves substantial outlay of tax- 
payers’ money. 

Mr. Macuuupr. Yes. 

Senator Humenrery. Which a fair-trade law does not do. A fair- 
trade law permits a manufacturer to establish a price for his goods. 
It does not compel anyone to buy the goods, nor does it require the 
Government to purchase the goods in order to maintain their prices. 

I just want to draw that difference between the two. Now, getting 
back to the farm thing: I have supported, as you know, the price- 
support program for agriculture, and I do it in the full’ know ledge 
that there is a cost involved in it. But I do it essentially because 
I believe in small farms. 

Mr. Macuuvp. Yes. 

Senator Humpurey. I mean I just think that small farms are im- 
portant to the country. 
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Mr. Macuiur. Then Senator, I think your support for that pro- 
gram was not quite thought out, or not sufficiently so, because it helps 
the large farmers much more than the small ones. 

Senator Humrurey. Not my program, the one I want. 

Mr. Macuuvr. Oh, pardon me; I do not know your program. 

Senator Humpurey. I will have to excuse myself. Senator Bible 
is taking over for me for a moment. I have to go to the Committee 
on Agriculture. I thought I would shift my thinking. 

Mr. Macuivre. I will miss you, sir, because you are an excellent 
debater. 

Senator Humpurey. I am sorry to miss this, too. I have a great 
respect and admiration for you. I want you to know that. 

Mr. Macuiur. Thank you. 

Senator Humpnrery. I shall review your statement with care, and 
find it very helpful. 

Mr. Macuuvup. Thank you, sir. 

Senator Brste (presiding). I assume you have just had a prelim- 
inary debate and are now ready to move into the main subject; is 
that correct ? 

Mr. Macuuvr. That is right. 

Senator Biste. Fine; you may proceed. 

Mr. Macuive. The main point of the argument is: How much 
does fair-trade protection cost the American people? I have heard 
someone quote an expert who testified yesterday saying it cost at least 
a billion dollars a year and it may cost up to $6 billion. 

Senator Brats. Did he say 6 or 10? 

Mr. Macuuvp. I was not here yesterday. 

Senator Brste. I think he said $10 billion. 

Mr. Macuuvp. I wasn’t here, and I do not even know who it was 
who testified, sir. 

Mr. Struurs. That was Professor Lee, from Geneva College. 

Mr. Macuuvp. I see. Well, Senator Humphrey was very suspi- 
cious of any figures that leave such a large leeway. But how can 
such a thing be exact? No such estimate can ever be exact. The 
point is that it really reflects the order of magnitude; we can never 
know exactly how much it costs, because it is not merely that the 
consumer pays something here which the retailer receives. What we 
do by fair-trade legislation is, indirectly, to support monopoly posi- 
tions of manufacturers, and it is impossible to measure the degree of 
waste of productive resources that is taking place as a result. You 
may want me to explain why that would be the case. How would the 
protection of retail prices support monopolistic positions of manu- 
facturers ? 

Well, the situation is this: We have, under the Sherman Act, the 

rohibition of price fixing, of so-called horizontal price fixing. Now 
if retailers were getting together and fixing their prices, that would 
be a violation of the law. Likewise, if the manufacturers were get- 
ting together and were fixing their prices, that would be a violation 
of the law. Yet if the same thing is done through the fair-trade 
laws, that is supposed to be prefectly legal. Now, why is it the same 
thing 

Mr. Sruurs. Professor, right there if the alternative, though—if 





General Electric, let’s say, decided to sell all of its appliances at a 
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retail source owned by General Electric, that would not be illegal; 
would it? 

Mr. Macuuvup. No; it would not. 

Senator Bisxe. So that, certainly, the Sherman Act does not pro- 
hibit that. 

Mr. Macuvivup. No; the Sherman Act does not prohibit all the the 
things, and no law that we ever can devise can be perfect and pro- 
hibit only the things which we do not like and yet permit the things 
we like. 

Unfortunately, our minds are not that perfect to devise legislation 
that can ever work perfectly. 

Mr. Sruurs. Nor do any fair-trade laws that have yet been enacted 
or proposed authorize horizontal price fixing, which is what you are 
talking about. 

Mr. Macuuvp. No; but let me now say in what sense they achieve 
exactly that. You see—assume, for a moment, a manufacturer were 
announcing a pricelist, and there were no fair-trade laws. If he an- 
nounces his pricelist, if then another manufacturer also announces his 
pricelist, and there are no fair-trade laws, then competition on the re- 
tail level can become so heavy that pressures will be exerted from the 
retailers on the manufacturer, “Please, you have to get off this price- 
list; we cannot make a living. This other product, your competitor’s 
product, is selling much better than yours. You have to make ex- 
ceptions.” 

In other words, the pricelists announced by the manufacturers 
would not stay in force very long and the manufacturer would say, 
“All right, we will have to get off the list.” However, if you have fair- 
trade legislation and pre vent, therefore, the retailers from engaging 
in price competition among themselves, these pressures on the manu- 
facturer are relieved and the manufacturers can stay with their price- 
lists. In other words—— 

Mr. Srurrs. The two witnesses, Doctor, who today just immediately 
preceded you, both showed very clear evidence of how competition 
did work, I think. 

Mr. Macnuuvr. That is right. 

Mr. Sruvrs. And certainly in gasoline, which is one of the most 
homogeneous of all products. Nonetheless, the competition of the 
olf brands and the competition among the majors made Esso Stand- 
ard Oil Co., one of our larger concerns, bring its price down substan- 
tially over a period of 2 years on fair trade. 

Mr. Macuiue. Absolutely right. In other words, where you have 
a large number of inde pendent manufacturers and a good deal of re- 
tail distribution of their products, there competition can work suffi- 
ciently to undermine in the course of years—that means after the 
American public has paid a good deal for it—the monopolistic or ad- 
ministered price situations which some of the manufacturers have 
been able to build up. 

These things work, unfortunately, quite slowly. And, if you do not 
have a large number of competing products, the fair-tr ade legislation 
may be effective for years and years until a new product is able to 
break into the market; indeed, it may never happen. 

The man who preceded me here, Mr. Masters, said it is “impossible” 
to pass legislation which is so bad for the people of this country. 
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Well, unfortunately, it is very possible. We have hundreds of laws 
that have very bad economic effects. 

It is quite possible and very often it takes years—10 years, 20 
years—until they are sufficiently undermined. 

Mr. Sruurs. Thank you very much. 

Mr. Macuuupr. I would be very happy to answer any questions that 
you may have, Senator. But if you do not have any at the moment, 
I would perhaps like to come back to the argument advanced by the 
one economist friend that I mentioned before and to whom Senator 
Humphrey, in a very few words with me, referred. This one eco- 
nomist actually feels fair-trade legislation is not so bad; and that is 
his argument. This argument, incidentally, has also crept into one of 
the bills that is now before the House and before the Senate in a dif- 
ferent form. This is the argument that the fair-trade legislation can 
equalize rights in the distribution of identified merchandise. 

Now what does it mean, “equalize rights”? The point is that very 
big manufacturing concerns can become wholly integrated, as you, sir, 
mentioned before. They can sell through their own outlets and, 
therefore, maintain their prices. 

Moreover, very large firms can do other things. They can have their 
own agents, as you will remember in the famous General Electric 
ease. Or, if they have enough capital, as large manufacturers have, 
they can use the consignment method and can sell through their con- 
signees. So, the point is, if the big shots can do that, shouldn’t we 
make it possible for the small manufacturers to do a similar thing and 
control their prices down to the retail level? That is the argument, 
and, of course, in order to do that you would need fair-trade laws to 
prevent the retailers from engaging in price competition. 

Now what is this argument? This argument says: “Since we can- 
not prevent every manufacturer from controlling the retail prices of 
their products, we should prevent none.” The logic of this argument 
can easily be shown by an analogy also from the antitrust laws. 

Congress has not yet found a good way of preventing very large 
firms from achieving a measure of control in their market. But, our 
laws have been prohibiting firms from combining to achieve collective 
control of the market. 

This prohibition of contracts in restraint of trade obviously deprives 
small firms of an opportunity which, through other methods, the very 
big firm may have. Hence, if we were to set out to equalize all op- 
portunities of the small and the big, we would have to hurry and repeal 
the Sherman Act and allow all firms to get together and form cartels 
and other combinations to restrain trade. Then the rights would be 
equalized. Now, I do hope and trust and expect that the Congress 
would not fall for such arguments. If we cannot stop all those who 
fix and maintain prices, let’s stop as many as we can. The argument 
of equalizing rights may be a very dangerous one, and TI hope Congress 
will not accept it. 

Are there any questions, Senator, that you or your counsel may 
have? 

Senator Brstz. Ihave none. I do not know if counsel does. 

Mr. Macuuvp. If you want me to discuss the question of the trade- 
mark angle or if you want me to discuss the question of the so-called 
pernicious competition or ruinous competition, I will be delighted. 
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Mr. Srutts. I wonder, Mr. Chairman, if Professor Machlup has had 
an opportunity to study the impact of discount houses on the retailers, 
that is, has he found mortality rates, studied mortality rates where 
price wars have gone on, or that sort of thing. 

Mr. Macuuvp. Yes; T have to:some extent, not that I have the fig- 
ures in my head. 

But one thing you can say. The phenomenal rise of the discount 
house over the last 20 years or so has been partly the consequence of 
fair-trade laws, so, in a sense, the discounters ought to be quite happy 
that there was such fair trade legislation. 

This is, of course, usually so, that if there is a bad law trying to pre- 
vent what is good for the people, the time comes when some people 
find a way out. And the discount house was a splendid way out, and 
I think the American people owe a great deal to those who pioneered 
it. Indeed, there are things of which discount houses sell as much as 
80 or 90 percent of the total volume in certain branded goods. 

Now, whether this has had an effect on the bankruptcy rate is diffi- 
cult to say. Probably not. We do not see any big ups and downs or 
jumps of the bankruptcy rate in one State and in the other, indicative 
of effects of discount house practices or fair-trade-law enforcements. 

Indeed, if you talk about the bankruptcy — it is very interesting 
to note that the fair-trade advocates always say, “If you do not have 
fair-trade legislation, our retailers will go broke. They cannot con- 
tinue. You will see them all in the bankruptcy court.” 

Well, we have had in this country three States that have never 
had any fair-trade legislation and the District of Columbia has not 
had any either. If the gloomy forecasts of the fair-trade advocates 
were correct and justified—since it is now 25 years that they have been 
saying it—then we ought to have no ret tailerh left in the District of 
Columbia and no retailers in any of the three States that have no 
fair-trade legislation. But, if you look into it, not even the bankrupt- 
cy rate is different. They have all survived, and survived pretty 
well. 

In the last few years a few high courts of several other States 
have either thrown out the fair-trade laws or at least the nonsigners’ 
clause in them, or have made them completely inoperative. “Well, 
if the idea that the retailers are driven into bankruptcy is correct, 
you would have to see a big jump of the bankruptcy rate among re- 
tailers in these States. 

I invite this committee to have someone look into these figures, 
and I am glad to forecast that you will not find such an increase in 
the bankrupte y rates. 

Mr. Srutrs. Turning that right about, if we may—this also proves 
that under fair-trade laws there is no umbrella for the inefficient. 
Professor, isn’t that true, because what you are saying is that where 
there are fair-trade laws, retailers drop dead no less than they do 
in the District, in Vermont, and elsewhere ? 

Mr. Mac HLU rp. Right. 

Mr. Sruurs. So that the “umbrella for the inefficient” expression 
isnot completely correct either. 

Mr. Macuxup. No, sir; it is quite correct. 

The point is that competition does not always work by driving 


the ineflicient into bankruptcy. Fortunately, it works also by fore- 
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ing him to be efficient. And, indeed, that is the most beneficial ef- 
fect of competition, and the Ameri iean people have learned this and 
have stressed this for hundreds of years, that competition forces you 
to be efficient and to be industrious, where under an umbrella you 
might relax in your efforts, might become inefficient and might be- 
come lazy. 

This is just the point, that the fair-trade laws permit inefficiency 
and lack of industry to flourish. Only if you remove the laws or 
if they become inoperative, you force the retailers to be a bit more 
efiicient. 

Mr. Struurs. Unfortunately, we have left the field of statistical 
certainty and gotten into something just a bit more subjective, let 
us say, when we talk about whether the men work harder in the 
District of Columbia retailing than they do in New Jersey or Penn- 
sylvania. That is harder to figure ; isn’t it? 

Mr. Macuiupr. One may find methods of research to find out. 
do not think anyone has tried it. 

Mr. Jenue. Professor, under the antitrust laws, there are certain 
limitations upon price competition at the retail level. Yesterday 
afternoon one of the witnesses who supported fair trade pointed out 
that the basic competitive evil or pricing practice at which fair- 
trade competition or legislation is directed is the loss-leader prac- 
tice. 

Now the loss-leader practice is limited by the antitrust laws where 
there is predatory intent on the part of the seller, the Sherman 
Act would prohibit it where there is an attempt to monopolize where 
the purpose 1s to drive out competitors or destroy competition. 

Now it is not always possible to demonstrate that it is used for 
predatory purposes. However, the economic effects would seem to be 
the same in either case, whether or not it is used for a predatory 
purpose. Do you think that intent must be shown before you can 
show that loss-leader practice is competitively bad ? 

Mr. Macutvr. May I answer that question this way / 

First of all, the words “loss leader” have been terribly misused in 
recent years, and the Canadian commission which has made a very 
careful study of the loss-leader practice has shown that real loss 
leaders in the sense that there is someone who loses, that the seller sells 
at a price below his purchase price, hardly exists. In other words, 
it was really a bad word thrown at people who were willing to be 

satisfied with lower profit margins. 

In other words, what most people call loss leaders are not loss lead- 
ers at all but are merely cases where a distributor was satisfied with 
a slightly lower profit margin. 

Now, the question is: Can that be predatory competition? The 
answer is “No,” not in the retail trade. Predatory competition can 
exist only in an industry or trade where the killing of rivals may 
leave you in a kind of monopolistic position. That is impossible in 
retail trade, because if you kill a rival and he is out of business, and 
then you try to catch up and make up your loss by raising prices, 
they will all come back, or others in their place. Hence. the whole 
idea of predatory competition works only in cases like the old Rocke- 
feller oil business of 70 years ago, or so. 
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It does not work in any trade or industry where entry is easy and 
inexpensive. And in retailing, as we all have found out, entry is 
very easy. We have high mortality rates but we have equally high 
birthrates in retailing. And, hence, there is absolutely no possibility 
of predatory competition in ret tailing. 

Mr. Jenve. Should there be any “limitations on price competition ? 

Mr. Macuuup. No; it is completely unnecessary. 

Mr. Jeute. You are probably familiar with the pricing practices 
of Safeway down in Texas and New Mexico during 1955 and 1956. 
As a matter of fact, the Government instituted criminal proceedings 
against the Safeway Co. 

Mr. Macuxur. That was local discrimination. 

Mr. Jente. Yes; it was a price war set off by Safeway for the 
purpose of destroying their competition. As I recall some of the 
statements that were made, Safeway decided they would have about 
50 percent of the grocery business in the New Mexico and Texas area, 
and, to achieve that objective, Safeway instituted price wars in its 
marketing areas down there, and I guess was fairly successful in 
destroying the independent grocers “doing business in those two 
States. 

Now, the company did plead nolle contendere to the criminal 
charges and signed a consent judgment in the civil action filed by 
the Justice Department. That seems to be price competition that 
is prohibited at least in the view of the Justice Department by the 
Sherman Act. 

Mr. Macuuvpe. Yes. 

Mr. Jenie. You would not justify that type of price competition; 
would you? 

Mr. Macuuup. No, and we are fully protected against local dis- 
crimination, as it is called, by the antitrust laws on the books, and 
no one tries to get them off the books. And, indeed, we all want the 
antitrust laws to be enforced. But this has nothing to do with the 
fair-trade legislation which prevents retailers from passing on the 
economies of their operations to the consumer. 

Mr. Jeuce. Then, you do believe that there should be certain limi- 
tations upon price competition among retailers 

Mr. Macnuup. You see, one of the witnesses mentioned that before. 
We must distinguish between destroying a competitor and destroying 
competition. ‘To destroy a competitor, if he is less efficient, is what 
we Americans want competition to do for us. This is how we have 
developed, that the inefficient was destroyed, so to speak. 

But that did not mean that competition was destroyed, because 
there could be any number of efficient people come in and take their 
place, and this has always happened. 

Now, there are cases in which it is possible for a very wealthy or 
big firm to destroy smaller firms even if they are more efficient but 
cannot stand losses for years and years. 

Mr. Jens. Sort of domination by the long purse. 

Mr. Macuuvp. That is right. 

Now that kind of thing is prohibited. And fortunately, I say 
again, it does not happen in fields where entry is easy. 

Mr. Jente. It did happen in New Mexico and Texas. 
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Mr. Macuuvp. Well, it seems strange to me; I do not understand 
why it should be so difficult to make a good retail store in any of these 
cities, and I wonder whether this was actually tried out. I do not 
know the situation, and I do not think I should talk about a case that 
I do not know. 

Senator Brete. Thank you very much. 

Mr. Macuuvup. Thank you. I do hope, Senator, that this commit- 
tee will not be persuaded by the pressures of the special interests, 
but will finally come to the conclusion that, in the national interest, 
fair-trade legislation should be rejected. 

Senator Bretze. I can assure you that your statement will receive 
very careful consideration. 

Is Mr. Nellis here at the present time ? 

Mr. Neuuts. Yes, sir. 

Senator Brere. Mr. Nellis, I understand that you have been wait- 
ing very oe to appear as a witness. 

am sorry I have a prior commitment and conflicting committee 
work which forces me to leave. You will be the first witness at 2 
o’clock this afternoon. Will that be satisfactory ? 

Mr. Netuts. Yes, sir; thank you very much. 

(Whereupon, at 12:05 p. m., the committee was recessed to recon- 
vene at 2 p. m., the same day.) 


AFTERNOON SESSION 


Senator Morse (presiding). The committee will come to order. 
The first witness is Mr. Nellis, counsel for the National Association 
of Consumer Organizations, Inc. 


I want to express to you our apologies for keeping you waiting 
so long. You may proceed in your own way. I will be very happy 
to take the record. 


STATEMENT OF JOSEPH L. NELLIS, COUNSEL, NATIONAL ASSOCIA- 
TION OF CONSUMER ORGANIZATIONS, INC., WASHINGTON, D. C. 


Mr. Newuts. This morning and again yesterday, Senator Morse, 
Senator Humphrey expressed that one of the major purposes of this 
subcommittee was to determine the nature and extent of new methods 
of retailing in the United States, especially what he described as dis- 
count operations. I believe that I ought to take the time for the 
purpose of the record—it will not be prolonged, I assure you 

Senator Morse. All right. 

Mr. Ne.uis (continuing). To tell you about a very, very interest- 
ing new type of retailing that developed out in your part of the 
United States. 

My name is Joseph L. Nellis. I am an attorney with offices in the 
Colorado Building, Washington, D. C. I appear as counsel for the 
National Association of Consumer Organizations, Inc., a nonprofit, 
voluntary trade association of low-cost, closed-door department store 
retailers doing business in various States and in the Territory of 
Hawaii. 

We greatly appreciate the opportunity of presenting our views on 
the pending measures. As a former counsel to the House Small 
Business Committee and, some years ago, to the Special Committee 
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of the Senate To Investigate Organized Crime in Interstate Com- 
merce, I believe I am somewhat familiar with the legitimate concern 
of a of Congress and Senators that small business be pro- 
tected from predatory practices and enabled to survive. However, 
for reasons which I will present for your consideration, the bills, 
which are not really pending before this subcommittee but with 
which this subcommittee is concerned, will compound rather than 
solve the problems of small business and add unmeasurable burdens 
to our business-recovery efforts. 

Before I state the views of NACO on the pending bills I should 
like to take a moment to tell you something of our organization, 
which I feel is a free enterprise in action, and one which has had its 
origin recently. 

Our association is a nonprofit corporation organized in California 
in 1957 and at the moment has as its members 19 separate stores located 
in Colorado, Missouri, California, Texas, Washington, Florida, and 
Hawail. 

Our retail stores are generally large, single-purpose structures sur- 
rounded by ample parking space. Our customers, who are mainly 
consumers With fixed incomes such as Federal, State, county, and city 
employees, schoolteachers, and veterans, pay a nominal membership 
fee for the privilege of purchasing at the establishments of our 
member stores. 

The) thus become members and coparticipants in the benefits de- 
rived from low prices. The annual gross retail volume of our com- 
bined NACO membership exceeds S100 million. The combined in- 
vestment of our members in real and personal property within the 
States mentioned and the Territory of Hawaii exceeds $30 million. 

NACO retailing is not to be confused with that of the so-called 
discount houses, because the discounter arrives at a selling price which 
is related to a list or “suggested retail” price, whereas the NACO 
retailer relates his selling price to his actual cost. 

Kither selling price can be compared to list price, but the so-called 
discounter seeks to sell by undercutting the standard list, while the 
low-cost operator sells at low prices because his required margin is so 
low that when margin is added to cost the resulting selling price 
represents economies for the consumer. 

The main office of NACO is located at 9424 Dayton Way, Beverly 
Hills, Calif., and there is a Washington office at 908 Colorado Build- 
ing, Washington, D. C. 

Consumer members of NACO stores are able to procure standard 
brands of merchandise at our member stores at substantial reductions 
from established or fixed retail prices in competitors’ retail stores. 

The outstanding values available to NACO members’ customers are 
made possible in part by use of highly efficient merchandising methods 
and also through carefully pli anned pure hasing by the individuals who 
operate the stores. The size of NACO member stores ranges from 
25,000 to 80,000 square feet. One is being built in St. Louis with over 
100,000 square feet of floor space. There are numerous departments 
within the store. A large part of the sales are made on a self-service 
basis. These stores utilize from 4 to 10 acres of ground, provide park- 
ing for as many as 1,500 automobiles, and offer for sale more than 
50,000 individual items. 
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The keystones of each NACO operation, therefore, are planned vol- 
ume purchasing resulting in economic savings in cost of merchandise 
and frugal administration resulting in lower costs of doing business, 
and maintained low rental by av oidance of high-rental store locations, 

These factors combine to produce a low overhead which, when ap- 
plied as required margin for resultful operation, causes a far lower 
selling price than the one needed by high-overhead retailers. The 
savings so secured are for the most part passed on to the consumer in 
the form of lower prices. There is a further participation by the 
member in a wide range of residuary benefits such as scholarships for 
children, and other cooperative gains. 

The merchandising objectives of NACO members are to procure 
and maintain recognized merchandise of impeccable quality for sale 
at extremely favorable prices. Thus, as a rule, members of NACO 
do not purchase job lots or distress merchandise or employ loss-leader 
selling techniques. The continuity with which NACO members offer 
outstanding merchandise at excellent values is the core of the mer- 
chandising idea back of what describe as “closed-door, low-cost mem- 
bership department stores.” At any time of the year our patrons will 
find in our stores ample supplies ‘of both branded and unbranded, 
new merchandise available at prices substantially below comparable 
prices in other stores. 

NACO and its consumer-members are opposed to so-called fair- 
trade legislation, whether at the State or Federal level. The term 
“fair trade,” in my opinion, is an absolute misnomer. What passes 
for fair trade is, in truth, a price-fixing device by which private per- 
sons (manufacturers) are unlawfully, 1 in my judgment, delegated leg- 
islative powers to establish prices to consumers. 

The intent of this price-fixing devise is to guarantee a retailer a 
profit, regardless of his efficiency, by eliminating price competition 
for the favor of consumers. Retailers who can economically sell at a 
lower price than the one fixed would be subjected by laws such as 
S. 3850 (and the Harris bill pending in the House) to heavy penal- 
ties, in the way of private suits as well as complaints in the Federal 
Trade Commisison, for passing on to consumers the results of keener 
buying and more efficient selling. 

It is entirely reasonable and expected that the two agencies of Gov- 
ernment most concerned with enforcement of our antitrust policies— 
the Federal Trade Commisison and the Department of Justice— 
should vigorously oppose the type of legislation represented by H. R. 
10527, in the House, and §. 3830, which is before the Senate C ommit- 
tee on Interstate Commerce. The Justice Department in its opposi- 
tion to the Harris bill pointed out that vertical price fixing such as 
would be provided under S. 3850 is just as destructive to our ‘antitrust 
policies as would be horizontal price fixing, because most of the so- 
called fair-trade bills permit “cooperation” between sellers at the 
same level of distribution and because they encourage distributors of 
the same products to cooperate with the manufacturer in maintain- 
ing stipulated prices. 

The Department of Justice also properly raised the constitutional 
question as to whether or not a bill such as S. 3850 would not encroach 
upon the sovereignty of the States, now numbering 16, whose pa 
courts have acted to hold State fair-trade laws unconstitutional, 
otherwise invalid. 
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The Federal Trade Commission described resale price maintenance 
as “contrary to the public policy expressed by Congress in the anti- 
trust laws since 1890 and contrary to the public policy expressed by 
Congress in the Federal Trade Commission Act.” 

But not only do the executive agencies of the Government most 
closely concerned with antitrust enforcement oppose legislation such 
as this, many important segments of the American economy oppose 
such legislation on a variety of grounds. Labor, in the person of 
AFL-CIO, is opposed to this legislation on the eround that it would 
unduly and unnecessarily increase the cost of living. 

The American Farm Bureau is opposed on the ground that “com- 
petition compels the passing on to consumers of any sav ing made by 
increased efficiency. The American Farm Bureau spokesman on 
April 29, 1958, sti ated to the House ( cua on Interstate and For- 
eign Commerce: 

We do not believe that so-called fair-trade legislation is helpful to small, in- 
dependent retailers. We submit to the contrary that fair-trade programs will be 
harmful to many small retailers. * * * A consumer who is willing to shop in 
less exclusive stores or who is willing to accept less service than is available 
elsewhere should have the opportunity of sharing in the savings thus made. 

Because much of the unspoken and inarticulate opposition to fair 
trade stems from consumers and those who believe in free competition, 
this subcommittee will, undoubtedly, have before it a record heavily 
weighted in favor of the proponents, who have a good deal to gain 
from guaranteed prices. 

We urge the subcommittee to ask itself whether at a time when the 
cost of living shows a steady and nagging incline, when the value of 
the dollar continues to depreciate because of inflation, when the prices 
of many commodities are wholly out of line with their true values, 
our free competitive enterprise system needs or desires the misnomer 
called “fair trade.” 

It is generally recognized that an increase in consumption of all 
consumer goods is one of the keys to economic recovery. How would 
S. 3850 promote such an increase? The answer is obvious—fair-trade 
prices tend to protect the most. marginal seller; thus prices on many 
commodities will go still higher and consumption will drop even 
further. 

Even more disturbing is that the passage of S. 8850 will encourage 
manufacturers to expand their use of so-called fair-trade pricing with 
the Federal Government standing behind them to enforce their edicts. 
This would almost automatically, in my opinion, increase the cost of 
living in all 48 States. 

There are two major legal reasons—which I will explain very 
briefiy—why S. 3850 would not withstand an attack in our courts. In 
the first pl: vce, the bill purports to delegate the legislative power in- 
volved in price fixing to private m: inufact turers. Under this bill a@ pri- 

vate person could, by the simple act of giving notice, invoke severe 
civil penalties against a seller who sells at a lower price. 

Secondly, the bill would constitute an unwarranted interference 
with the property rights of a seller who has taken title to goods but 
is not free to sell them at a price of his own choosing. 

The proponents of this type of legislation always argue that the 
fair-trade price has to be competitive; otherwise, they say, people will 
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not buy the product. This argument is so self-defeating that it makes 
no sense whatever when applied to closely held industries, of which 
there are probably more than there should be. 

Supposing the three major automobile manufacturers decided to 
fair trade Plymouths, Fords, and Chevrolets at or about the same 
price. Who will protect the buyer against such an eventuality? The 
same criticism could be directed against fair trading in any industry 
where there are a few giant manufacturers. 

As the extensive litigation in the States has proved, the misnamed 
fair-trade system merely provides a field day for the lawyers and over- 
whelming volumes of cases for the courts. Perh: aps I am speaking 
against my professional interests when I say that the very real possi- 
bility of litigation over every sale at retail is merely to repeat the 
unhappy experience of our Nation under the prohibition laws. 

For, make no mistake about it, no sooner than the first Federal 
fair-trade act becomes law, there will be widespread and terrible eva- 
sion and each instance of such evasion will be the subject of absolutely 
countless lawsuits and complaints to the Federal Trade Commission. 
I predict that Congress will be asked to appropriate millions upon 
millions of dollars for the enforcement of 8. 3850 alone. 

S. 3851 is designed to destroy loss-leader selling. We do not em- 
ploy these methods, and perhaps the comments that follow are not of 
real concern to NACO, but I thought the committee might be in- 
terested in them. 

The bill purports to define “delivered cost” as the invoice cost, less 
discounts and including all transportation costs and applicable taxes. 
Any businessman—I have asked them—will tell you that this definition 
of “delivered cost” is wholly inadequate. In fact, it is doubtful that 
any definition of so complex a subject with its variety of meanings in 
different industries and businesses could be drafted which would 
satisfy a given court on a given day. 

Under the decision of the Supreme Court in the famous Schechter 

case, wherein the Court invalidated the national recovery program, it 
is quite clear that a bill which purports to make it unlawful to sell 
at below cost must contain sufficiently precise standards and defini- 
tions by which a seller may easily determine when he is in violation or 
in compliance. I submit to the committee that no language has yet 
been devised which would sufficiently define the words ’ 


“ 


cost” or “de- 
livered cost” : pass the standards of definiteness required of a puni- 
tive statute. I do not believe that Congress can constitutionally legis- 
late a particular selling price in the absence of a great n: ition: 1] emer- 
gency. I am referring, of course, to the Eme rgency Price Control 
Act of 1942, with which, happily, I had some experience. I am able 
to say that in that case Congress legitimately exercised a function 
which it constitutionally may exercise. 

I believe that a man who buys and pays for merchandise is entitled 
to sell that merchandise at any price, including his entitlement to 
give it away if he wants to. There is no question that loss-leader sell- 
ing is injurious to retailers who carry the same brand of merchandise 
at a regular price. Such injury « cannot be avoided by standardizing 
every retailer’s price. A consumer is entitled to whi atever benefit he 

can receive from clever shopping and low retail selling. I have com- 
mented on the point that NACO did not employ these loss-leader 
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methods so that we feel that this bill would be an unconstitutional 
attempt to dictate administered prices instead of prices arrived at by 
open competition. 

NACO does not employ loss-leader selling methods but it wants to 
go on record as opposing what we consider to be an unconstitutional 
attempt to dictate administered prices instead of prices arrived at 
in the market place. 

We think 8, 3852 is superfluous and will not be a useful tool in the 
hands of injured competitors because it is almost impossible to prove 
an effect described as the “destruction or elimination” of competitors. 

The report of the Attorney General’s National Committee to study 
the Antitrust Laws (March 31, 1955). after careful and scholarly 
consideration, stated that the so-called fair-trade system of retail 
price-fixing was 
an unwarranted compromise of the basic tenets of national antitrust policies 
* * * without commensurate gains— 
and strongly recommended action to repeal the Miller-Tydings and 
McGuire Acts. This respectable group of antitrust experts “would 
not have arrived at this conclusion without a thorough review of 
all the factors (and undoubtedly some others) that will be brought 
to the attention of this subcommittee, We respectfully urge the sub- 
committee to review again the section of this able report dealing with 
this subject matter. 

This committee has issued a number of able and exhaustive reports 
on trade regulation and small business. In each of these annual re- 
ports to the Senate a continuous, running-fire commentary has been 
produced which recounts the progr ess or ‘slippage of fair-trade laws 
in the States. In keeping with its impartial objectives of finding out 
what is best for small business, this committee has probably accumu- 
lated more information on the history and effect of fair-trade laws 
than any other body, congressional or otherwise. 

It would, therefore, be surplusage for any witness here to emphasize 
the basic weakness of the proponents’ arguments. 

You are familiar with, for example, the argument that at one time 
45 out of 48 State jurisdictions had fair-trade laws on their books 
until some 18 State supreme courts ruled their laws unconstiutional 
or otherwise invalid. 

The proponents argue this must be a good law; otherwise so many 
State legislatures would not have adopted it. Nothing could be more 
specious. These State laws were passed after one of the greatest na- 
tional pressure campaigns in history. Of the first 32 States which 
passed the fair-trade laws only 3 State legislative committees held 
any hearings whatsoever 2 the bills (hearings on H. R. 4365, 82d 
Cong. .. 2d sess, (1952), p. 436). I might add that in reading some of 
these State laws I found the same cler ical errors in some of the laws 
passed that were repeated time and again as they progressed through 
the legislatures of other States. 

When the American purchasing public, struggling with increasing 
“unfair traded” prices and with a declining dollar in the midst of a 
serious economic fall, come to understand what is being proposed by 
resale- pr ice-maintenance advocates, they will be heard from. 

NACO members have achieved merchandising success by adopting 

modern buying and selling methods and by sharing their abilities 





192 DISCOUNT-HOUSE OPERATIONS 


in these respects with consumers. I want to add that the first store 
in our association has only been open for some 5 years, so that all of 
this progress starting from an investment of, I believe, $10,000 to the 
figures that I read a little while ago, Mr. Chairman, prove that free 
enterprise is still alive in the country. 

Our members have added a new dimension to retailing. They are 
pleased to note that a distinguished Federal court in ly Lilly & Co. v. 
Schwegmann Bros. (109 F. ‘Supp. 269, 270, affirmed by U.S. Supreme 
Court) has thus captured in simple language the essence of their 
business philosophy : 

The evidence is uncontradicted that defendants (those being sued because 
they undersold the fair-trade price) made a fair profit in all sales of plaintiff's 
products below the fair-trade price. The evidence is also uncontradicted that 
defendants sell the products of most, if not all, of plaintiff’s (Lilly’s) com- 
petitors below the fair-trade price. The defendants simply are efficient re- 
tailers who pass on the fruits of that efficiency to the buying public in the form 
of lower prices. 

We also think the language of the Court in the Dr. Miles Co. case 
is especially interesting. The manufacturer, it was said there, having 
transferred legal title to his product to wholesalers, has no right to 
deprive the public “of whatever advantage may be derived from com- 
petition in the subsequent traffic” (220 U. S. 372, at pp. 208, 209). 

In conclusion, Mr. Chairman, eflicient distributors and worried 
consumers want ‘to know if Congress is going to legislate price fixing 

and then appropriate the additional millions that will be needed to 
make an effort at enforcement. 

Turning for an additional concluding moment to 8. 3851 and S. 3852, 
as to loss-leader selling, there is no real reason to suppose that a 
fair-trade act would in any way eliminate this practice, which I think 
experience shows is not as prevalent as the proponents of this legisla- 
tion would have you believe. 

Since fair-trade laws maintain resale price on only a minority of 
goods sold, there can always be loss-leader selling of non-fair-traded 
goods. It appears that the loss-leader cry is but another part. of the 
grandstrategy. S. 3852 would make it unlawful— 
to sell goods at unreasonably low prices if the effect of any such sale at any 
such price may be to destroy competition or eliminate a a 

Even though the language “unreasonably low prices” appears in the 
Federal antitrust acts, what are “unreasonably low prices”? Who is 
to determine that they are or are not, at the peril of being in violation 
and having oneself involved in litigation all of the time? Who is to 
decide if the effect of “any such sale” may be to destroy or eliminate 
competitors? May a seller keep selling at “unreasonably low prices” 
until his competitor approaches insolvenc y? Or must he stop when 
his competitor approaches insolvency ? Or must he stop when his 
competitor says he is about to go out of business, whether it is a fact 
or not? S. 3852 is a potential business disrupter of monumental 
proportions. 

We urge you to vote against reporting out these bills. There are 
a number of valuable aids to small business that could be legislated. 
These bills are not in that category. 

I want to conclude by saying that I believe there are many, many 
valuable aids to small business that Congress could legislate, but I 
doubt very seriously whether these bills are among that category. 
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Thank you so much, Mr. Chairman. 

Senator Morsr. I take it from your testimony that it has certainly 
had an effect, and I will analyze with great sympathy the statements 
made by you. I certainly appreciate your statement. 

Are there any questions 4 

Senator Gotpwarrr. I have some questions here that particularly 
pertain to the subject. 

Mr. Nellis, on page 2 you say that— 

Our customers, who are mainly consumers with fixed incomes, such as Federal, 
State, county, and city employees— 


and so forth— 


pay a nominal membership fee for the privilege of purchasing at the establish- 
ments of our member stores. 

I have in mind this question: Are there some requirements for 
obtaining membership ? 

Mr. Netuis. Yes, Senator. The requirements vary from store to 
store, but, generally speaking, in order to avail oneself of the opportu- 
nity to purchase at the type of establishment I am deser ibing, you must 
be a Federal employee, a State employee, a county employee, a munici- 
pal employee, or a schoolteacher, and, in some instances, a discharged 
veteran of the armed services. The design, of course, is to enable such 
people with fixed incomes to have the advantage of buying first-rate 
branded merchandise at very substantially reduced prices. 

Senator Gorpwater. So you do not present the saving to any cus- 
tomers who might want to avail themselves of it ? 

Mr. NELLIs. “No, Senator Goldwater. In order to purchase at our 
stores, the customer must identify himself before he is permitted to 
enter. 

Senator Gotpwater. The possession of this membership; does it 
entitle the holder to share in the profits 

Mr. Netuts. No, sir. It is not a cooperative. 

Senator Gotpwater. Is it a tax-free organization ? 

Mr. Neus. No, sir. It is not. It is a profitmaking organization, 
which pays taxes as any other enterprise does. However, I might say 
this: In many of the instances members have created nonprofit cor- 
porations which receive money from the profitmaking enterprise and 
then invest them in scholarships, prizes, for essays, and things of that 
type. 

Senator GotpwaterR. Don’t you describe your organization as a non- 
profit, voluntary association ? 

Mr. Neuuis. I think you have misunderstood me. The trade asso- 
ciation is a voluntary, nonprofit, trade association. But the members, 
the member stores which we have been discussing, are profitmaking 
enterprises. Most trade associations, as you know, are voluntary, 
nonprofit associations. 

Senator Gotpwaer. Does the trade association, as such, participate 
in buying these products? 

Mr. Newuis. No, sir. The trade association does not buy or sell any 
commodity. 

Senator Gotpwatsr. Each individual store does its own mer- 
chandising ? 
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Mr. Neus. Yes, although some of these stores—rather, some of the 
proprietors—have more than 1 enterprise located in 1 place—in more 
than 1 place, I should say. 

Senator Gotpwater. Do you know what the average size of the stores 
is, percentagewise ? 

Mr. Neus. That would be a very difficult figure for me to give you, 
offhand. Our stores vary in size; that is, our member stores do. 

Senator Gotpwater. You mention the fact that you do not locate in 
this so-called higher rent district—that they are not located there? 

Mr. Nexus. That is correct. 

Senator Gorpwarer. I would like to know what your average 
rent is. 

Mr. Neus. The average rent for the entire building or for a given 
department @ 

Senator Gotpwater. The rent that you pay for the store—take 
store A, wherever it might be; is it around 5 percent in percentage? 

Mr. Neus. I should not be surprised to find that it is around that 
figure, but I would rather say this to you: I will be very happy to 
supply you with the actual figures when I get back to the office. 

Senator Gotpwarer. I think it is very important that you do that, 
because you are making the statement that you are able to sell mer- 
chandise at a lower price because you do not occupy high-rent space. 

Mr. Neturs. That is a correct statement. 

Senator Gotpwater. And the average department store rental is 
2.8 percent. That is, 3 percent is a generally accepted figure. So, if 
you are not substantially under that, there must be some other source 
of reduction. 

Mr. Netuis. There are some other sources. 

Senator Morse. Submit it to the staff of the committee, and it will 
be inserted in the record at this point; that is, the figures that Senator 
Goldwater desired on the rent ratio. 

Mr. Nevius. May I make this additional observation? I will be 
glad to supply that for the committee very soon, but I want to call to 
your attention that the low-rent aspect is only one of the many aspects 
which I have included under the term “frugal administration.” 

Senator GOLDWATER. I appreciate that. ‘Do you know what per- 
centage you pay in taxes 

Mr. Netxis. No, sir. 1 do not have any of those figures with me. 
I will be very happy to supply them. 

age Morse. That permission will be granted. 

Mr. Neus. It would depend on the income of each individual 
member store. 

Senator Gotpwater. Because you are a lawyer, Mr. Chairman, I 
would like to have this organization supply for the record the figures 
in the following categories, percentage-wise: Payroll, advertising, 
display cost, taxes except those on real estate, computed interest, 
except those on real estate, supplies, service to persons, traveling, 
communications, insurance except on real estate, depreciation except 
on real estate, professional services, donations, lawsuits from losses 
from bad debts, equipment record. And I am sure that the clerk will 
mail that list to you tomorrow to save you the trouble of writing it 
down. 


1 (See July 1, 1958, letter from Mr. Nellis, p. 195.) 
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Senator Morse. The Chair so rules. You will please furnish the 
committee with this information in the categories the Senator has 
requested. 

(The information referred to was subsequently received and is as 
follows:) 

WASHINGTON, D.C., July 21, 1958. 
Hon. Husert H. HUMPHREY, 
Select Committee on Small Business, 
Washington, D.C. 

DeAaR SENATOR HumMpnReEY: The following letter, containing the statistics re- 
quested from National Association of Consumer Organizations for the hearing 
record, has been received from Mr. Mike Kronheim, executive vice president of 
the organization: 

“Herewith are the statistics requested by the Senate subcommittee: 

“For the year ended December 31, 1957: 


Percent range 


| 
High Low 


0 0.7 


(1) Percentage of rental to dollar volume 2 

(2) Percentage of all dollar volume paid in taxes...............-.....-.-....... 2.230 | -6 

(3) Percentage of dollar volume as follows | 
(a) Payroll < ibe | 6.3181 2.34 
b) Advertising ‘ neaanieie cata 1.5 . 78556 
(c) Display cost ; Tikes | 0165 | . 0132 
(d) Taxes except those on real estate .___- jrithibimdgschedecdadnenadn tae -17 
(e) Computed interest except those on re al estate__....--.--- 30s o------| 10 | . 007 
(f) Supplies . i iielucedatee iviatodtuaecel . 3202 | .10 
(g) Service to persons : web ‘ chamiméapediguye — . 1240 | . 08 
(h) Traveling ; a aarti aiiagy hive 48 | - 09 
(i) Communications cthiaw pbeiee ase aicnne ahi ---| . 1866 | <8 
(j) Insurance except on re al estate eee skies iaion andl 2437 | 07 
(k) Depreciation except on real estate ____- : iotecuntnes ; 5839 | . 08 
(1) Professional services. .........- sachs acid eaten eae oto Samal a x | 27 05 
(m) Donations ‘ 2803 | 02 
(n) Lawsuits from losses from bad debts. - ings ; di ‘ aceite sbukndadde io 
(0) Equipment_.-- ae : as . Saree 1, 26 . 30 

(4) Average gross margin-_-. i ee aa tana Z Seba : 25. 00 15. 00 









“Mr. John M. Lishan, our controllers’ council economist, states that this 
statistical data is based on replies received from 11 stores of NACO members. 
He mentions that should the committee insist on an average, it would be realistic 
to use the midpoint of each range shown.” 

Yours very truly, 


JosepH LL. NELLIS. 

Senator Gotpwater. Thank you. 

Do you happen to know what the average gross margin is for your 
stores ¢ 

Mr. Nevius. No, sir; I do not think that has ever been computed. 
The association, as you know, is careful not to conduct. activities 
which might be in violation of law. I have carefully counseled them 
to avoid that. 

However, you a also, remember, if you will, Senator Gold- 
water, we have been in business only a few months. ‘Therefore, we 
have not had a chance to do the overall tri ade association job that 
the NAM might, perhaps, have done by now; but we will be glad to 
supply anything that we have that rel: ates to your inquiry. 

Senator Morse. I think that should be supplied for the record, if 
you will, please. You say you have been in business only 3 months? 

Mr. Nevius. Yes. I mean the organization that I am representing 
was organized in California in September of 1957. 

Senator Gotpwater. Will you let me know what your average op- 
erating profit was for last year—do you happen to know that? 
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Mr. Netuis. No, sir; I do not, but I will be glad to supply it.’ 

Senator Gorpwarer. If your stores do not care to give it, I will 
understand why. The reason I am asking these questions, is that I 
happen to be a merchant myself. 

Mr. Netuis. I know you are. 

Senator Gotpwarer. And while your particular type of operation 
is not competitive with mine, nevertheless, we in merchandising are 
interested in knowing why some classifications of business can sell at 
greatly reduced prices. These figures I have requested are in the 
expense field. While I know none of us likes to give away secrets, 
nevertheless, the figures are available annually from the Harvard 
Business School on dep: irtment stores and shoppers and so forth, and, 
undoubtedly, in time they will be available from your organization, 
too. If there is some magic that can save the small merchant from 
governmental price-fixing, -T think it would be very well to share it. 

I have heard the arguments of lower rent and I have heard the argu- 
ments of self-service. The average small merchant spends most of 
his working hours trying to figure out ways to sell merchandise 
cheaper. 

Mr. Newuis. Yes, sir. 

Senator Gotpwater. And some of us who stay in business are suc- 
cessful in doing this. The average merchant’s profits are around 2 
percent. We are getting down to where the hair is kind of short. 
There is not much cutting left to be done. So I am anxious to know 
where in your operation you have been able to effect these savings. 

In connection with the bills, Senator Morse, the danger that has 
cropped up in buying from firms like electrical firms, electrical equip- 
ment of small types, and even large types, is the fact that several dis- 

counts are available. I was hopeful to get a witness—still hoping— 
and I think he will testify there are many different prices on one piece 
of equipment. If that is true, and we are going to get into a field 
where only the big firms can sell and we are stamping out the little 
businessmen, as much as we do not like Government interference, we 
have some place along the line to say to companies, “You have to give 
one price and one price only. You buy at such a discount but if you 
do a certain volume we get a better advertising allowance, a better deal 
on the warranty.” 

This is an extremely serious thing to the small merchant, this com- 
petition from stores of your type and from cooperatives, from the 
large chains, such as Sears, Montgomery, Penney’s, who have moved 
into the field and are able, by volume buying, to get a better price than 
the man next door. 

I shall be frank with you, I do not know how a merchant oper- 
ating in Washington, D. C., against these discount houses can stay 
in business. I will tell you that many items--many items—can be 
bought in these houses in Washington, D. C., cheaper than I can 
buy ‘them from the manufacturer in Phoenix, Ariz. 

Mr. Newiis. I have no doubt that that is so. May I comment very 
briefly on what you have said ? 

There is no mystery, in my judgment, about what the cause is for 
the phenomenal success of these merchants. They are supplying a 
need that consumers are ready to flock to their stores for. They 


2 (See July 21, 1958, letter from Mr. Nellis, p. 195.) 
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come with their automobiles and their children, and park on our lots. 
The kids go into a kiddyland and they have plenty to occupy them 
while papa and mamma are inside the store doing the shopping. 
These people come there because they can buy g goods they need at 
prices well below standardized prices in other stores. 

The way we do that is, certainly, no mystery. I hope one day 
to welcome Mr. Goldwater’s department store into our midst because 
I think personally—and I do not mean that facetiously—I think per- 
sonally that this type of retailing gives you the dimensions of re- 
tailing in the future. 

Senator Gorpwarer. You see, that is what I am getting at. If it 
requires a combination of firms to produce, let us say, $100 million, 
1 believe that is the volume you mentioned——— 

Mr. Neuuis. ‘That is the combined—— 

Senator GoLpwarer (continuing). If it requires the purchasing 
power in the market that Sears, Roebuck has, which I imagine is in 
the neighborhood of $200 million a year 

Mr. Nevis. May 1 interrupt? You are missing my point. NACO 
itself is a trade association. ‘The individual members make up that 
trade association. We do not use the combined purchasing power 
of our trade association with which to make purchases. 

Mr. Gotpwarer. Let me approach it from another standpoint then. 
If firm “A” is able to buy in the market cheaper than firm “B,” 
and the volume does not enter into it, then something else must enter 
into it. 

You and I know that there is not enough reduction in the cost 
of doing business in retail stores of this country—there is not enough 
margin there left to make substantial reductions in operating costs. 
Yes, if we stoppe -d advertising, if some of us stopped some of our 
fringe benefits, as we call them—and a store like mine would never 
do that—if for some reason this merchandise can be bought more 
cheaply by one than another, I would like then to know what it is, 
because the cost of merch: indising determines your price. 

Mr. Newuis. May I point out something that 1 think is very sig- 
nificant. 

(1) Volume purchasing is a perfectly legal activity and we obtain 
ths benefits of every legal volume discount that we can. 

(2) We do not adv ertise. We do not advertise in the newspapers 
or radio or the television. Once a month we send a mailing to our 

members—I will be glad to supply some copies for the committee— 
which tells them what oce urred in their stores, what they can buy, 
who won a trip, who is going to the University of Colorado on a 
scholarship. This is the extent t of our advertising. 

Our stores are largely self-serving. We have very few clerks. 

anes I given you enough of an indication ? 

Senator Gotpwarer. Yes, I understand your operation. 

I would like to see your figures to know how much of a savings 
you actually make. For instance, on payroll. Payroll costs run 
around 18.25 percent; some of them as high as 20 percent; some of 
them might be as low as 15 percent. If you can effect a payroll sav- 
ing of 50 percent, in other words, it will cost you 10 percent instead 
of 18.2 percent, then I can begin to see the answer to your ability to 
sell, let us say, a Hot Point iron 25 percent under what your com- 
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petitor sells it for. The same would apply to your advertising which 






































averages about 2.7 to 3 percent. . 
Mr. Nexis. Yes; you are quite right. I 
Senator Gotpwarer. Then you would save another percentage, Th 

However, I do not think that your savings in costs will pile up high in 

enough to indicate that your low prices are due entirely from that. I I 

recognize they are somewhat. ha 
We are talking now about something that will protect the small- a 

business man. I will be the first one to tell you that 1 am not inter- athe 
ested in mine. The small man does not want to cut his payroll costs ear 
by eliminating people from work. The small man who wants to So 
advertise does not want to restrict his advertising. I think, Senator < 

Morse, that is what we are trying to get at. If we are able in this we 

country to get, as we do, 6, 8, 10, 12 different prices on a piece of us 

popular merchandise, the man who will sell it eventually is going to a 

get the benefit of it. ‘on 
Mr. Nevuts. May I comment very briefly on that? on 
We are not interested in seeing the small retailer thrown out of ant 

business. The small retailer sells a product plus a bundle of services. or 

Anyone who wants to buy that product with the bundle of services S 

attached is ennesminny free todoso. In fact, I would venture to guess 1 

if there are any small retailers around our large stores they have been ‘ 

doing a osu deal better in off-times, in off- periods than they were \ 
before we got there. I think that is the experience in the case of Cor 

Sears, or Peo ples, or any chain that opens a supermarket operation ) 

in a neigborhood where there are other small retailers. My real ’ 

point is this, if the Senate wants to help the small-business man, in halk 
my judgment, the Senate can do a great thing for this small- business ist 

man by « enacting means for him to receive equity and working capital of 1 

when he needs it, tax relief. There are many things that the Senate ) 

‘an do for the small-business man that has not been done. ) 
May I conclude, sir? ) 
I do not believe that you will really do a thing for the small retailer ) 
by giving the manufacturer the right to tell any person in the dis- 
tribution scheme of things that he cannot sell that product at the lower 
price. 
Senator GoLtpwater. My mind is not closed on that. 
Mr. Nexus. I appreciate that. 
Senator Gotpwarer. I am asking for this involved list of figures St: 
so I might have a better understanding of where your savings actually cas 
are. rat 
Mr. Nexus. I will be happy to get them for you. 
Senator Gotpwater. From my observation it lies in the discount me 
field. Yousay that these storeshelp. Yes, I will admit that competi- am 
tion is part of it. But I see small stores going out of business, put out 
of business by the big chains and by the large discount houses and by : 
large co-ops. | 
What we have to make up our minds to in this Senate is whether one 
or not the small-business man as such is going to carry on on the : 

American scene; and, if anything enters into it other than what we ‘ 

talk about, I think that we should have that. If you cut taxes to- 

morrow, where we have the recession in this country, you would see all 


the reaction immediately and you would see the small-business man 
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being able to get out of the competitive field and into these other 
fields. 

I do not have anything else. I have a keen interest in this because 
I have seen small stores go broke hand over fist where they could not 
Pe ans 

I do not mind saying that big chains like Sears Roebuck have 
changed the concept of my business. We used to be a department 
store. Weare no longer. They are in the field. We can’t buy a sheet 
wholesale as cheaply as they can sell it retail. We are getting out of 
yard goods because we cannot compete any more with the chainstores. 
So we are a specialty shop. Weare rather high-grade. 

Mr. Newiis. May I just say this, Sen: itor? I believe that some- 
where Congress is going to have to decide whether the specific means 
that are being promulgated or promoted for the relief of small busi- 
ness really helps small business. I think fundamentally you have a 
conflict in this fair-trade field between the interests of the consumer, 
on the one hand, fed by low-cost operators like the ones I represent, 
and the interests of the individual merchants, whose interest, I believe, 
can be better served by means other than the Federal Fair Trade Act. 

Senator Morse. Thank you very much, Mr. Nellis. 

Mr. Nexis. Thank you. 

Senator Morsr. Are there any further questions ? 

Mr. Jenie. Mr. Nellis, you represent the National Association of 
Consumer Organizations— 

Mr. Newuis. Yes, sir. 

Mr. Jenir. A nonprofit organization. And you are speaking in 
behalf of that organization as well as consumers generally. Yet, it 
is my understanding that the NACO stores sell only toa selected group 
of members; is that correct ? 

Mr. Newuis. A very large group. 

Mr. Jenutr. A very large group of selected members ¢ 

Mr. News. Yes. 

Mr. Jennie. Those who are willing to pay the membership fee ? 

Mr. Nexus. Which is $2. 

Mr. JEHLE. $2? 

Mr. Neuuts. Yes. 

Mr. Jennie. What are the qualifications for getting a membership ? 

Mr. Nevius. I will repeat the classifications: F ederal employee, 
State employee, municipal employee, county employee, and, in some 
cases, schoolteachers who are employed by a separate school district 
rather than counties, and veterans, 

Mr. Jentr. You are speaking here for consumers, generally. Yet, 
members served by NACO stores are, relatively speaking, a rather 
small group of consumers. 

Mr. Nexus. I would not agree to that. 

Mr. Jennie. Federal, State, county, city. 

Mr. Nexus. | believe there are something like 1214 
erans. 

Mr. JeHie. Who would be eligible for membership / 

Mr. Newuis. Quite correct. 

Mr. Jenie. But, of course, only a small number of them are actu- 
ally members / 

Mr. Necuts. I will be glad to give you the figures. My impression 
is that they are very substantial in the membership. 


million vet- 
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Mr. Jentz. Why would not NACO make available to the con- 
sumers, generally, all of the benefits of this modern merch: undising 
program ¢ 

Mr. Neus. There are several reasons. As Senator Goldwater will 
agree, a retail store in a given locality reaches a point beyond which 
it cannot serve all of the consumers in the territory. We do not want 
to become a monopoly, for one thing. 

Another point is that the members of our member stores who are 
qualified to buy at our stores have a chance of belonging—as a matter 
of fact, the very first enterprise in this group w “founded by some 
people ‘who belonged to an employees’ union in California. It was 
their idea that a sort of ship’s store, let us say, or a PX devoted to 
people who worked on fixed income or had a fixed income would be a 
great thing for them to have. That is where the idea grew from. 

Mr. Jeutr. I would say, then, that union members, for example, 
working for Ford Motor Co., would not be eligible to purchase from 
one of your stores unless they were veterans ? 

Mr. Netuts. I would say so. There is nothing in the cards that 
Says We will not open it to union membership. 

Mr. Jexnite. Would an employee of a member store be eligible to 
purchase from the store if the individual was not a veteran ? 

Mr. Netuis. Unless he qualified under the terms of the charter, he 
would not be eligible. 

Mr. Jente. So, the benefits of the NACO organization are be- 
stowed upon a rather small group, after all ? 

Mr. Netiis. No; [ would not agree—they are not a small group at 
all. I will be glad to tell you, for instance, that we are opening a 
store in the State of Florida in the near future. I believe they are 
contemplating at this point that they will open with some 80,000 
members. That is a very large segment of the purchasing public in 
that area. 

Mr. Jeu te. In fact, when you say you speak for consumers, you 
are only speaking for those consumers who actually are customers 
or members of the NACO organization. You are also speaking, per- 
haps, for those who are potential members ? 

Mr. Netuis. Yes. 

Mr. Jentz. For the other portion or segment of the consuming 
public, you are not speaking at this time. Would that not be correct? 

Mr. Ne tuis. I don’t want to fence with you, but I will say this; 
that, when I make this statement before this committee, I make it in 
all sincerity and I hope that I am making it for myself as a consumer, 
because, if I want the right or want to be granted the right to pick 
the best spot to buy a TV set I do not want the manufacturer saying 
to my merchant, “You cannot sell this to Nellis for $94 because I say 
the price is $150. ” In that sense, I am speaking for other consumers. 

Mr. Jentz. Thank you. 

Senator Morse. Thank you very much, Mr. Nellis. 

Mr. Nexus. Thank you. 

Senator Morss. The next witness will be Mr. Kimbriel, executive 
vice president of the National Wholesale Druggists’ Association. 

It is a pleasure to have you here. We appreciate your being here. 
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STATEMENT OF HARRY A. KIMBRIEL, EXECUTIVE VICE PRESI- 
DENT, NATIONAL WHOLESALE DRUGGISTS’ ASSOCIATION, NEW 
YORK, N. Y. 


Mr. Kimprrev. Mr. Chairman, I might say before beginning that 
I just recently became a citizen of Arizona, having picked up a small, 
modest parcel of land in Wickenburg. 

Senator GotpwaterrR. I am happy to hear that. 

Senator Morsg. We have better land in Oregon. 

Senator Gotpwarer. ‘There may be water there, but it is not better. 

Mr. KimerteL. My name is Harry A. Kimbriel. My home is in 
New York City. I am, and have been, since November 1955, the exec- 

utive vice president of the National Wholesale Druggists’ Association, 
which is a nonprofit organization composed of 291 full-line, full- 
service, wholesale druggists located throughout the United States, who 
employ 24,444 people dependent upon the wholesale drug business for 
a livelihood. 

Senator Goldwater has mentioned profits of 2.8 percent. So we are, 
also, in the low-profit category. 

The observations and views expressed herein are based on personal 
experience in the retail, wholesale, and manufacturing phases of the 
drug industry. The years spent and level of activity + are as follows. 
If 1 am able to answer any questions it is because I came up through 
the business. Fifteen years as a practicing pharmacist in Texas and 
Oklahoma, in the capacity of an employee, store owner, sales and ad- 
vertising manager of a 19-store drug chain. 

Five years as a field representative; 15 years as a field and regional 
sales director in Iowa, Nebraska, South Dakota, and Minnesota ; and 
6 years as a marketing executive and vice president of Eli Lilly & Co. 2 
Indianapolis. 

As a drugstore owner-operator, 1923-28, in a farming community 
of 6,000 population in southern Oklahoma, about 100 miles north of 
Dallas, Tex., I had ample opportunity to observe the trend in retail- 
drug operation. 

We found it difficult to compete with metropolitan stores having tre- 
mendous buying power. This observation led to the decision to leave 
the retail-drug business as a store owner. As an employee, and later 
the sales and advertising manager of a substantial chain-drug opera- 
tion, I had the opportunity to observe the demor alizing tactics of chain 
operations firsthand. 

It was my responsibility to prepare the large ads, with which we 
are all familiar, setting forth the “weekend specials.” There was no 
thought of making money on many of these items—they were the loss 
leaders employed for the simple device of getting people into the store. 
Only limited quantities of the bargains were av ailable. So, customers 
were frequently invited to settle “for another product, on which the 
company made a profit. This was, of course, prior to the enactment 
of the Fair-Trade Acts. 

Entering the employ of a pharmaceutical manufacturer, and travel- 
ing over a wide area, enabled us again to observe firsthand the diffi- 
culties encountered by rural and small-community druggists who were 
forced to compete with metropolitan and monopolistic chain organiza- 
tions. This also was prior to the enactment of the Fair-Trade Acts. 
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Many of these stores did not survive. Consequently, distribution 
of badly needed health products was seriously affected in many com- 
munities. Many druggists elected to discontinue stocking of products 
on which they could not realize a profit, while others carried only one 
package of the products which had been used as loss leaders, and ex- 
pl: 1ined to their customers that they could not continue in business 
selling goods on which they did not make a profit—and usually sold 
the customer another product which was represented to be as good or 
better. 

The druggist obviously couldn’t care less about making a profitless 
sale, because his very existence depended upon the profit he could right- 
fully expect to make as a businessman. Nevertheless, the damage was 
done to the goodwill of the manufacturer, who had spent vast sums in 
the development and promotion of his product, only to have it foot- 
balled around by a cut-price operator, who had no interest beyond that 
of using the manufacturer’s good name to entice people into his store, 
and take the chance that other and more profitable sales would result, 

How do these practices affect a manufacturer who has labored long 
and hard to develop goodwill—who has tried diligently to operate w ith 
a good name and to develop and continue eoodwill # How are his 
trademarked and branded products affected in the cut-price commer- 
cial jungle / 

Let me relate an experience of Eli Lilly & Co., which occurred 
in 1951. Iletin (insulin, Lilly) which had been marketed since 
1924 for the treatment of diabetes, was advertised in a midwestern 
newspaper by a large drug chain—*Extra savings for end of week” — 
$1.48 Lilly insulin, "95 cents; $1.26 Lilly insulin, 89 cents. The actual 
cost to the drugstore of the $1.48 package of Lilly insulin which it 
sold for 98 cents was 99 cents, and the cost of the package they offered 
for 89 cents was 84 cents. Obviously, this store was not staying in 
business on sales of Lilly insulin at these prices. 

The goodwill of Lilly’s trademark was being damaged. It was 
cheapened in the eyes of the consumer—and the druggists were not 
interested in selling the product at no profit. 

The adverse effect of these unfair pricing practices on wholesalers, 
whether they occur at the wholesale or retail level, is difficult to exag- 
gerate. The wholesalers of this country move a tremendous volume 
of trademarked and branded goods, and the free flow of this com- 
merce, unimpeded by unfair competitive practices is of vital impor- 
tance to wholesalers in general and drug wholesalers in particular. 

Loss-leader and other unfair practices which cheapen, in the public 
mind, the products in which wholesalers deal, or render them profit- 
less to an extent which dries up the demand for them on the part of 
the retailers who constitute the wholesale customers, strike a mortal 
blow at the wholesaling industry. 

We have witnessed in recent months the battle which has been 
going on in New York City between the large stores and the discount 
houses in connection with the sale of small appliances. This battle 
started immediately after a large well-known maker of trademarked 
electrical appliances announced that they were removing their prod- 
ucts from fair-trade pricing. 

Since that time, list prices have been ignored and in some cases 
the products have been sold at a price below the replacement cost. 
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The large stores reduced their selling staff and modified their opera- 
tion to the extent that they were practically self-service. 

When a customer came into the department, he was permitted to 
examine the merchandise as much as he cared to, without assistance. 
He made his buying decision by himself, although a clerk was nearby 
to answer questions. If the customer elected to make a purchase he 
was handed the appliance, ready wrapped in advance. If he re- 
quested delivery service it was invariably available at an extra charge. 
It would be obvious to anyone taking the trouble to notice that this 
development has meant the loss of jobs : and the complete absence of 
selling effort on the part of the store, simply because the profit motive 
has disappeared in connection with the sale of this class of merchan- 
lise. 

One prominent syndicated columnist in New York had this to say 
following the abandonment of fair trade on small appliances. I notice 
in reading some of the statements she was quoted. I have not given 
her name but this was a remark which was not included in the previous 
testimony. She had this to say: 

Price wars which have followed the abandonment of fair trade on small 
appliances may be building plenty of business for the big stores, and they're 
certainly giving consumers a chance to grab some bargains, but the wars are 
also dooming small-appliance retailers the Nation over. 

We raise the question: Is the consumer really receiving a “bar- 
gain”? From a short-term point of view, the effect. of deep price 
cutting is the elimination of the electric-appliance store. The profit 
motive is the incentive of business. When that is destroyed in a 
specialty store, that store has no place to go. However, the large, 
diversified store may still fall back on other profitmaking items— 
furniture, furs, ete.—the retail pr ice of which is difficult to establish. 
In the long run, unrestrained price cutting of a product can lead to 
the destruction of all retailing of the product, except by the most 
powe rful. 

Price cutting engenders price cutting, and the ultimate end is 
monopoly in retailing, with the power of price fixing in the hands of 
the os Lil monopolist. This can lead to higher and higher prices. 
Or, it can lead to shoddy merchandise, because, with the pressure 
ie "the manufacturer for a lower price per unit, quality is engi- 
neered out of the produc t. Or, it can lead to both. 

We do not urge any legislation which would require the manufac- 
turer of a trademarked or branded product to establish a price at 
which he requires that his goods will be resold. On the other hand, 
we do have the conviction that it is morally right for him to have 
the protection of his trademark afforded by legislation. That would 
permit him to voluntarily market his goods in free and open com- 
petition without being faced with the necessity of competing with 
himself in the resale of his goods. 

Mrs. Dalphne Leeds, Assistant Commissioner of Patents, in charge 
of trademarks, recently commented as follows: 

Trademarks foster competition between manufacturers because they make 
possible a choice between competing articles by enabling the buyer to dis- 
tinguish one from another, and to elect what he wants or what he has been 
led to believe he wants. The basis for protection of trademarks, therefore, 
is not to foster a monopoly in either a product or a word, but it is as the 
committee of Congress has said, “to protect the public from confusion, mistake, 
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and deception, to foster fair competition, and to secure to the business com- 
munity the advantages of reputation and goodwill by preventing their diversion 
from those who have created them to those who have not.” 

Since trademarks do not exist in a vacuum, the determination of the right 
of a trademark user to be protected in his reputation and goodwill cannot be 
made in a vacuum—and there is no mathematical formula which can be used 
in determining that right. Equations are inapplicable because it is not the 
mark—the words—or the name which is to be protected. It is the public 
and the market, investment, product acceptance, business reputation, and good- 
will of the user of the mark which is deserving of protection. 

We believe that legislation is needed to protect the manufacturer 
who wishes to market his goods in an orderly manner, and we believe 
that S. 3850 would provide the manufacturer so desiring to protect 
his trademarks. 

Since ours is a system of private ownership of business where profit 
is the motivating force, a capitalistic system which has provided more 
people with more things for more comfortable and longer life than 
any other system tried by man, we would like to see legislation enacted 
which would provide the small merchant with an adequate and fair 
profit because we know that no one is interested in moving “profitless 
goods.” 

As distributors of essential health products to the over 50,000 retail 
druggists of the United States, our 291 members are deeply con- 
cerned for the economic health of our customers, many of whom are 
in a precarious financial position. 

With the abandonment of fair trade at both the wholesale and 
retail level by numerous Laasitititiers who believe present statutes 
are inadequate, there have been numerous outbreaks of cut-price wars, 
and the small retailer has been one of the first casualties—soon there- 
after the discounter will lose his interest and then the manufacturer 
and the wholesaler will suffer a loss of volume because the incentive 
to promote and sell these products has been lost. With the loss of 
business goes the loss of jobs, because the production line is closed 
down. 

That the wholesaler and his independent, retail customer perform 
a unique and indisputable function in the distribution of the products 
of our Nation’s economy is a truism too obvious to require extensive 
elaboration. It is a function not duplicated by the so-called inte- 
grated retail sellers. 

Despite the growth of large supermarkets, chainstores, shopping 
centers, and department stores, the small, independent retailers still 
distribute close to 55 percent of all consumer goods. Eliminating 
him means the removal of thousands of products from the range of 
easy accessibility, and the inevitable diminution in overall unit and 
dollar value, not to mention the loss of employment and rentals 
involved in the farflung American distributive mechanism. 

We believe the proposed Federal law is needed by wholesalers and 
retailers, as well as the manufacturers of branded merchandise. 

We hope for your favorable consideration. 

Senator Morse. Thank you very much, Mr. Kimbriel. 

Senator Gotpwarer. Just one question to my fellow Arizonian. Is 
it your consideration that, if we continue these policies that drive out 
small-business men, we force, first, the growth of big business in all 
of the retail field by the elimination of the smaller firms, and we wind 
up with nothing but the big ones ? 
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Mr. Kimerten. That is right. 

Senator Gotpwater. And would not another step that would follow 
be the elimination of the middleman entirely and we would wind up 
with direct selling from the manufacturer to the consumer ? 

Mr. Kimprret. Well, there is, of course, quite a case—there can be 
a lot of argument for direct selling, but here again, the efficiency of the 
so-called middleman has proven ‘his position in the distributive pic- 
ture. He is the very effective mover, of large volumes of goods and 
he does it at a lower cost and more efficiently than actually the manu- 
facturer can do himself. 

And it is for that reason that in our particular line, the wholesale 
drug business, the whole drug industry is growing tremendously be- 

cause they have done a good job. 

Some lines of wholesaling have not fared so well, but they have to 
look to the service they render. They are not moving and they do 
not justify their existence. 

But the profit squeeze on the wholesaler, or, as you call him, the 
middleman, despite the fact that he is growing in our particular 
industry 

Senator Gotpwatrr. We actually have two groups. At some point 
in the middleman picture we have the wholesaler-distributor and the 
seller who has a distributing function. 

Mr. Kimertet. Right. 

Senator Gotpwater. One of the strong parts of our capitalistic sys- 
tem has been that middleman concept, the man who stands between the 
manufacturer and the public, and the elimination of him, might for 
a while result in lower prices, but my feeling is that it would reduce 
quality eventually and raise the prices. 

Mr. Kimeriex. Well, in the drug business it would put an unbear- 
able burden on the distribution function. When you consider the 
average drugstore carries 7,000 to 10,000 items, the average whole- 
saler, 20,000 to 30,000 items, you can see now many orders would be 
required, how many salesmen would call, and the bookkeeping and 
accounting that would be involved if the wholesaler disappeared over- 
night. The distribution cost would mount. 

Senator Morse. Does counsel have any questions? 

Mr. Jeute. Mr. Kimbriel, you are familiar with the McKesson- 
Robbins case ruled on by the Supreme Court a year or so ago? 

Mr. Kimertret. Somewhat. 

Mr. Jeutr. As I recall that case, McKesson-Robbins was acting in 
a dual-distribution capacity, supplying the independent drug whole- 
salers represented by yourself and, also, selling directly in competi- 
tion with those independent wholesalers to retail druggists through- 
out the country ? 

Mr. Kimertev. Yes. 

Mr. Jennie. The Supreme Court ruled that, since McKesson-Rob- 
bins was in competition with independent wholesalers in sales to 
independent retailers, it could not lawfully fair-trade its products 
sold through independent wholesalers and at the same time ar’ 
trade products sold to independent retailers. The Court ruled, 
effect, that such fair-trade practices constituted horizontal price Sine 
between McKesson-Robbins, acting as the manufacturer and whole- 
saler, and the independent wholesalers. 
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I wonder what the position of your organization is in regard to 
that decision. Do you agree or disagree with the rule established in 
that case ? 

Mr. Kraerret. Well, as I say, this organization is made up of 291 
full-line, full-service wholesale druggists. And they, also, call them- 
selves independent druggists. And in so calling thacnaelvas they fre- 
quently act independent ly. And, consequently, I might not be able to 
give you a 100 percent viewpoint, but I would say 98 percent of them 
would like to see fair-trade laws restored that would eliminate the 
effects of the McKesson decision; in other words, that nullified fair 
trade at the wholesale level, if you were selling at retail. And, con- 
sequently, it is very much to the disadvantage ‘of the wholesaler. 

Mr. Jee. The independent wholesalers ‘desire that kind of com- 
petition with the suppliers ? 

Mr. Kirmerten. Yes. 

As a matter of fact, McKesson houses, where they do not have 
wholesale houses, such as Washington, D. C.—other independent 
wholesalers such as Gilpin here, carry the McKesson products. They, 
also sell Peoples direct as a chainstore, sell to the warehouse. 

Of course, you do not have fair trade applicable in the District of 
Columbia. But this same situation exists in other areas such as Chi- 
cago, Portland, Oreg., and other places around the country. 

I just returned from a meeting in Michigan, where the wholesalers 
in 4 States, about 50 of them, were in attendance. I asked them this 
question, just as you have asked me. There was not a dissenting voice 
wanting legislation that would eliminate the effect of the Supreme 
Court decision in the McKesson case. 

Mr. Jeune. Let us take an area, for instance, Chicago, where Me- 
Kesson does compete with independent wholesalers for the business of 
the retail druggists. What benefits or what selling techniques can be 
offered by an independent wholesaler to get the business of the inde- 
pendent druggists in that area? How can the independent whole- 
saler compete against the company which manufactures as well as 
wholesales, suc hs as McKesson, for the business of the retail druggist? 
What advantage does the independent wholesaler have in such a 
competitive situation ¢ 

Mr. Kimerter. He is not as much at a disadvantage as it might 
seem, because the manufacturing division of McKesson sells their 
wholesale division just as they sell other non-McKesson houses in var- 
ious areas of the country where they do not have distribution ware- 
houses. 

The McKesson problem, such as you described in Chicago, must be 
built up so as to maintain their reputation, and there are ‘other com- 
peting brands such as Welton, and other very well and favorably 
known lines that have identical products, except for, let us say, trade- 
marked preparations like Ca-Lox toothpowder _ and other products. 

So the non-McKesson, the independent wholesaler, is not at a dis- 
advantage because he is making his normal wholesale profit on a com- 
parable line, and these are generally such as castor oil, senna leaves, 
and epsom salts—those are trade brands. 

Mr. Jrentr. Do you agree with the Supreme Court holding that 
there was price fixing insofar as McKesson-Robbins performed whole- 
saling functions and competed with independent wholesalers whose 
produc ts were fair traded—— 
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Mr. Kinertev. No, I don’t. 

Mr. JenLe (continuing). By McKesson-Robbins? You disagree 
with it? 

Mr. Kiupriet. We would not agree there was any horizontal price 
fixing. You have to set a price, and fair trade was permissible and it 
was needed. It just so happened that they had a line and they had 
that long before fair trade. That McKesson line is over 100 years 
old. 

Mr. Jenue. I have no further questions. 

Senator Morse. Thank you very much. 

The next witness will be Mr. Alex Akerman, Jr., executive secretary 
of the National Anti-Price Fixing Association. We are very glad 
to have you with us. 


STATEMENT OF ALEX AKERMAN, JR., EXECUTIVE SECRETARY, 
NATIONAL ANTI-PRICE FIXING ASSOCIATION, WASHINGTON, 
D. C. 


Mr. Akerman. Mr. Chairman, I have a statement which I have 
filed. I will just hit the highlights and discuss one or two things that 
have come up since these hearings have gone on. 

For the sake of the record, my name is Alex Akerman, Jr., and I 
am a member of the law firm of Shipley, Akerman & Pickett, with 
offices in Washington and in Atlanta, Ga. 

I am admitted to practice in the Supreme Court of the United 
States and have been a member of the Florida Bar for the past 20 
years. From August 1953 to April 1954, I was Secretary of the 
Federal Trade Commission; and, from April 1954 to February 1958, 
I served as its executive director. Prior to that time I was a trial at- 
torney in the Department of Justice. In 1942 and 1945-46 I was mu- 
nicipal judge of the city of Orlando, Fla., and was a member of the 
Florida Legislature in 1947-48. 

And I might add, Mr. Chairman, that in addition to my naval 
service during World War II, from 1950 through 1953, I served on ac- 
tive duty in the Navy in the Legislative Division of the Navy Depart- 
ment in the Office of the Judge Advocate General. 

Today I appear in my capacity as executive secretary of the re- 
cently organized National Anti-Price Fixing Association. 

The purpose of our association is to conduct a program of research 
and education to acquaint the public with the danger of legalized 
price fixing, particularly resale price maintenance. We are new and 
not as well organized as some of the interests promoting this proposed 
so-called National Fair Trade Act, but we do believe we will be heard 
because we are fighting the battle for the protection of the American 
consumer. 

Resale-price-maintenance laws have never been enacted in Missouri, 
Texas, Vermont, and the District of Columbia. And in at least 16 
other States—I believe it is 17 now—these price-fixing arrangements 
have been held by their highest courts of the States to be violative of 
their fundamental law. We do not believe that the Congress will im- 
pose on the people of these States a federally enforced law that is con- 
trary to the fundamental law of the State. 
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Now, the enactment of fair-trade laws can have only one inevitable 
result, that is, the raising of the price of merchandise to the public. 
Various surveys have shown this and proof of it in one instance is 
found in an affidavit that was filed in the Supreme Court of Florida 
in one of the Florida cases which shows the prices running anywhere 
from 32 on up to 23314 percent of the prices being offered as compared 
to the fair-trading prices that would have had to be charged in the 
State of Florida if the Fair Trade Act was enforced. 

I would like to call your attention to the report—an exhaustive re- 
port, some 872 pages, that was filed by the Federal Trade Commission 
and submitted to the Congress in 1945, This report was the result 
of an exhaustive study. 

The Commission found that so-called fair trading was economically 
unsound, destroyed competition, and favored the larger concerns. 

I set forth in my statement a few excerpts which I would like to 
read from the conclusion of this report of the Federal Trade Com- 
mission in 1945. 


When finally enacted by the States, and by the Congress, however— 
speaking of fair-trade laws— 


its enactment was urged almost entirely by a few well-organized dealer groups 
as a means of eliminating price competition both of dealers using the same 
methods of distribution and of dealers using new and different methods of 
distribution. 


Quoting further from the conclusions of that report, it says: 


There is strong indication that where proponent dealers are strongly organized, 
the optional features of the law, so far as manufacturers’ actions in placing or 
not placing their products under resale price maintenance are concerned, are 
largely nullified by dealer pressure. 


Senator Morse. I do not want to ask a question, but I think in the 
interest of continuity in the record, if you don’t mind, I will ask that 
your full statement be put in the record. 

(The statement referred to is as follows :) 


STATEMENT OF ALEX AKERMAN, JR., EXECUTIVE SECRETARY, NATIONAL ANTI- 
PRICE FIXING ASSOCIATION 


My name is Alex Akerman, Jr. I am a member of the law firm of Shipley, 
Akerman & Pickett, 1366 National Press Building, Washington, D. C., and 1315 
Fulton National Bank Building, Atlanta, Ga. I am admitted to practice in the 
Supreme Court of the United States and have been a member of the Florida bar 
for the past 25 years. From August 1953 to April 1954 I was secretary of the 
Federal Trade Commission and from April 1954 to February 1958 served as 
its Executive Director. Prior to that time I was a trial attorney in the Depart- 
ment of Justice. In 1942 and 1945-46 I was municipal judge of the city of Or- 
lando, Fla. and was a member of the Florida Legislature in 1947-48. 

I appear before you today in my capacity as executive secretary of the re- 
cently organized National Antiprice Fixing Association. At the hearings before 
the House Interstate and Foreign Commerce Committee on the proposed so- 
ealled National Fair Trade Act, some of us who opposed this measure noticed 
the well-organized manner in which the proponents were pushing for enactment. 
We felt that the people and the Congress were entitled to have the other side 
of the picture clearly presented to them. We decided that a national clearing- 
house for disseminating the true facts of the harmful effects of the proposed 
National Fair Trade Act was needed. From this came our association. Our 
purpose is to conduct a program of research and education to acquaint the pub- 
lic with the danger of legalized price-fixing, particularly resale price mainte- 
nance. Weare new and not as well organized as some of the interests promoting 
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this proposed legislation, but we believe that our voice will be heard because 
we are fighting the battle for the protection of the American consumer. 

Quite often, both in the private practice and in public life, it has been my ex- 
perience to study proposed legislation which on its face might appear to benefit 
the small-business man, but would in fact destroy the American system of free 
competitive enterprise. This I believe is true of the proposed National Fair 
Trade Act. 

Resale price maintenance laws have never been enacted in Missouri, Texas, 
Vermont, and the District of Columbia. In 16 other States these price-fixing 
arrangements have been held by their highest courts to be violative of their funda- 
mental law. We do not believe that the Congress will impose on the people 
of these States a federally enforced law that is contrary to the law of the 
State. 

Enactment of so-called fair trade laws can have only one inevitable result, 
that is raising the price of the merchandise to the public. Proof of this result 
is found in the attached affidavit which was filed in the supreme court of Florida 
in the case of Sterling Drug, Inc., v. Eckerd’s of Tampa, Ine. (73 So. 2d 156). 
It shows the actual price of 39 articles sold in Eckerd’s drugstore in Tampa 
during the year 1953 and the higher price Eckerd would have been compelled to 
charge if so-called fair trading was enforcible in Florida. 

In 1945 the Federal Trade Commission submitted an 872 page report on resale- 
price maintenance to the Congress. This report was the result of an exhaustive 
study. The Commission found that so-called fair trading was economically 
unsound, destroyed competition, and favored the larger concerns. Following are 
excerpts from the conclusions of this report: 

“1. Minimum resale price maintenance was originally advocated by manufac- 
turers of highly individualized, trade-marked, trade-named, or branded prod- 
ucts a8 a means of protecting them from restrained price cutting among deal- 
ers to whom the products were sold outright. When finally enacted by the 
States, and by the Congress, however, its enactment was urged almost entiréty 
by a few well-organized dealer groups as a means of eliminating price com- 
petition both of dealers using the same methods of distribution and of dealers 
using new and different methods of distribution. 

a * * * * * * 

“8. Notwithstanding an injunction of long standing against cooperative activi- 
ties to coerce manufacturers to adopt any method of distribution favored by re- 
tail druggists, the National Association of Retail Druggists and its affiliated 
State and local associations and their officers, members, and committees, among 
other things, have advised druggists to support and push the sale of price- 
maintained brands and to do the opposite respecting non-price-maintained brands ; 
have written threatening letters and published threatening articles in the trade 
press directed to manufacturers who refrained from placing their products under 
resale price maintenance, or who failed to enforce their prices to the satisfaction 
of retailers. There is strong indication that where proponent dealers are 
strongly organized, the optional features of the law, so far as manufacturers’ 
actions in placing or not placing their products under resale price maintenance 
are concerned, are largely nullified by dealer pressure. 

* * * . * * es 

“18. One of the principal arguments advanced for the legalization of resale 
price maintenance was, is that it was needed to enable manufacturers to control 
undesirable leader merchandising and “sales below cost.” Proponents empha- 
sized extreme price wars and the impression was created that before resale 
price maintenance became effective many nationally advertised brands were sold, 
especially by chainstores and other large distributors, at or below invoice cost. 
In general, sales below invoice cost are exceptional. The records of chainstores, 
and supermarkets examined in the present inquiry indicate that although the 
average prices of such large distributors often were lower than those of inde- 
pendent stores before resale price maintenance became effective, those lower 
prices yielded Substantial average gross margins over invoice cost of goods in 
all market areas visited. 

“After resale price maintenance became effective the price advances forced 
upon large distributors, especially for a number of brands handled by the drug 
trade, yielded larger gross margin percentages to large retail distributors than 
to individual drugstores as a class in the same market, although the latter, in 
general, sold the brands at higher prices than the former. Thus, it would seem 
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that the large distributors had a real advantage in pricing their goods, possibly 
because they purchased in larger quantities from the manufacturers where as 
small retailers were purchasing in smaller quantities from wholesalers and pay- 
ing higher prices. 

“The ‘sales below cost’ argument yields itself to overemphasis because it is 
indefinite in meaning unless ‘cost’ is fully defined. In the hands of strongly or- 
ganized groups of retailers, resale price maintenance fits well into plans to 
restrict price competition and enhance prices to levels yielding margins adequate 
to cover distribution costs and profits desired by organized pressure groups. 

* * * a * Xe * 

“21. The essence of resale price maintenance is control of price competition. 
Lack of adequate enforcement of the antitrust laws leaves a broad field for the 
activities of organized trade groups to utilize it for their own advantage and 
to the detriment of consumers. The expenses of State and local fair-trade com- 
mittees, all of which are trade managed and trade financed, tend to increase or 
prevent decreases in distribution cost. Manufacturers and dealers alike con- 
tribute to the expenses of those committees for shoppers and investigators to 
obtain evidence of violation of prices and to pay lawyers employed by the com- 
mittees in the prosecution of cases. Manufacturers joining in such proceedings 
for the enforcement of their contract prices likewise must incur additional in- 
vestigational, legal and other expenses and accused dealers must either supinely 
fall into line or incur similar legal and other expense and loss of time in con- 
testing cases before courts whose dockets already often are overcrowded to the 
point where further appropriation of public funds becomes necessary to expedite 
the handling of cases. The net result in enhancement and maintenance of high 
living costs is no less real because it is concealed in the prices at which goods 
reach the consmer in such a way that it is not subject to direct measurement. 

* * * % * * * 


“Om 


25. Both the results of the Commission’s present special study of the opera- 
tion of legalized resale price maintenance and information developed over a 
period of many years in connection with complaints strongly confirm these earlier 
conclusions and point to the further conclusion that in the absence of the effective 
Government supervision in the public interest, resale price maintenance, legalized 
to correct abuses of extreme price competition, is subject to use as a means of 
effecting enhancement of prices by secret agreements and restraint of competi- 
tion by coercive action on the part of interested cooperating trade groups of 
manufacturers, wholesalers, and retailers in such ways and to such an extent as 
to make it economically unsound and undesirable in a competitive economy. 

“As stated at the outset of this report, the maintenance of retail prices at a 
fixed and uniform level, prior to the passage of the Tydings-Miller amendment, 
was against the policy of the antitrust laws, and prior to the enactment of said 
amendment, a contract aimed at obtaining this result was illegal . The purpose 
of this amendment as this report shows, is not to legalize contracts whose object 
is to prevent predatory price cutting for an ulterior purpose. The antitrust laws 
do not condemn such contracts. The Tydings-Miller amendment legalizes con- 
tracts whose object is to require all dealers to sell at not less than the resale 
price stipulated by contract without reference to their individual selling costs or 
selling policies. The Commission believes that the consumer is not only entitled 
to competition between rival products but to competition between dealers han- 
dling the same branded product.” {Emphasis supplied] 

In view of these findings by the Federal Trade Commission I submit that it 
would be extremely dangerous to our competitive system of free enterprise for 
the Congress to enact legislation in this area, at this time. The cure might be 
far worse than the apparent disease. We should have all of the facts before 
we take any drastic action. I, therefore, recommend that the Congress direct 
the Federal Trade Commission to bring its 1945 study down to date. If this 
is done then all of us, the Congress, the consumer, the proponents of “fair trading” 
as well as the opponents will have available the facts concerning our experience 
in “fair trading” for the past 13 years. We will know just what the cost of 
this price-fixing arrangement has been to the American consumer. We can 
ascertain whether “fair trading” has been for the benefit of the small retailer or 
rather, as the 1945 report indicates, for the large chains. 

Unless and until facts are produced that clearly justify the turning back 
of the antitrust calendar to the days before the Sherman Act, at an increased 
cost of 30 to 40 percent to the American consumer on his day-to-day purchases 
the National Anti-Price Fixing Association must and will oppose the enactment 
of a so-called National Fair Trade Act. 
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APPENDIX 
IN THE SUPREME CouRT OF THE STATE OF FLORIDA 
Sterling Drug, Inc., Petitioner, v. Eckerd’s of Tampa, Inc., Respondent 


AFFIDAVIT OF WILLIAM P. STANSBURY 
STATE OF FLORIDA, 
County of Hillsborough: 

Before me, the undersigned authority, personally appeared William P. Stans- 
bury, to me well known, who, being first duly sworn, deposes and says: 

1. That he is the manager of Pay-Less Drug Store, operated at 4409 Nebraska 
Avenue, Tampa, Fla., by Eckerd’s of Tampa, Inc., a Florida corporation, and 
has been such manager since before the institution of this suit. 

2. That the following items have been advertised for sale and sold at said 
store on various dates during the year 1953 for the prices indicated in the first 
column after each item; that the so-called fair trade or price fixed by the 
manufacturer on each item appears in the second column; that the excess of 
the fixed price over and above Eckerd’s price, first in dollars or cents, then in 
percentage, is shown in the third column after each item : 


Excess of fixed price over 


Eckerd’s Fixed and above Eckerd’s 
Commodity price price a 
Amount Percent 

1. Alka-Seltzer $0. 39 $0. 54 $0. 15 38-4 
**2. Anacin 09 19 10 1114 

3. Band-Aids ‘ . 26 39 13 50 

4. Bayer’s aspirin (100) 43 62 .19 44 
5. Bathroom scales ; ; 4.19 6. 95 2. 76 65+- 
6. B-C headache powder ll 23 .12 109+ 
**7,. Bexel vitamins 2. 97 5. 95 2. 98 100+ 
8. Cashmere talcum . 27 43 .16 59+- 
**9. Caroid bile tablets . 84 1. 25 4l 48+ 
10. Colgate toothpaste ‘ 43 63 . 20 46+ 
11. Culane Fry-Ryte 19. 95 29. 95 10. 00 50+ 
12. Dormeyer deep fat fryer 14. 99 19. 95 4. 96 33+ 
13, Empirin : : 89 1.35 46 51+ 
14. G-E automatic iron 7.49 9. 95 2. 46 32+ 
15. G-E automatic toaster 17. 99 23. 95 5. 96 | 33+ 
16. G-E clock radio-- 21. 99 27. 50 5. 51 26+ 
17. G-F electric fan 12. 99 18. 95 5. 96 45+ 
18. G-E steam iron ; 13. 49 18. 95 5. 46 40+ 
19. G-E vacuum cleaner 59. 99 89. 95 29. 96 49+ 
20. Insulin. .--- ; 1.07 1. 48 -41 | 38+- 
21. J. & J. adhesive tape---..---- . 03 .10 .07 23344 
22. J. & J. baby powder--- tanks .33 .49 .16 | 48+ 
i, Rs Uettinecens es : aa —_ .99 1.49 . 50 50+ 
24. Listerine 2 ; . 59 .79 .20 | 37+ 
25. Lustre-Creme shampoo-...--- , 1.17 2.00 | . 83 70+ 
26. Mixmaster---_-- a ial ie ein nae Pica xenia $1. 89 46. 50 14. 61 45+- 
27. Philip’s magnesia ae : aie aaee . 39 62 23 | 59+- 
28, Shakespeare fishing reel as tniscuinin antes cepem meena 10. 95 18.95 | 8.00 72+ 
9. Sharpe & Dohme Holezets Sa nS : 83 1.35 | 52 62+ 
. Schick razor.._...-- hint ins Nei ita sass mica PS 17. 99 26. 50 8. 51 47+ 
. Similac - = - = ji ad 21 35 14 6634 

. Sunbeam razor --_- iin < wt 19. 99 27. 50 7.51 38+ 
. Tangee dusting powder - sae aes aie i 39 1.00 . 61 156+- 
. Toni refill ie wae 97 1. 50 .53 54+ 

35. Travel syringe... = . ‘eas ‘ .73 1. 56 &3 113 

. Tums eet wine Sasa eae a .05 10 05 100 
. Unicap vitamins (100) __..-- ib 1.99 3.11 1.12 56+ 

. Vitamins : = . si 1.24 1. 96 72 57+ 
. West Bend automatic percolator bad 9. 99 11.95 1. 96 19+- 
Non-fair-trade aspirin (per hundred) -F . 07 62 55 785+ 


! Bayer’s. 


8. That Eckerd’s price in each of 35 items of the above listed articles, was 
above cost; that Eckerd’s sale price for the 4+ items numbered 2, 7, 9, and 36, 
marked to the left with a double asterisk, and the non-fair-trade aspirin, was 
approximately the cost price. 

WILLIAM P. STANSBURY. 

Subscribed and sworn to before me this day of December, A. D. 1953. 


Notary Public, State of Florida at Large. 





My commission expires 
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Mr. Akerman. I will appreciate that. I am highly delighted to 
save the time of the committee. 

I would like to state here I wish this committee would interest 
itself in connection with that report of this one particular phase, 
There is quite a good bit of material in this report which shows the 
manner in which manufacturers were forced into fair tr ading by their 
dealers. 

Now, we have all heard talk of vertical price fixing and horizontal 
price fixing. All of us are supposed to be against horizontal price 
fixing but ‘for some reason or another vertical price fixing is not as 
bad. And I think I can safely state that any fairminded person who 
will study this report will come to the conclusion that fair trading as 
established, if it was not horizontal price fixing it was vertical price 
fixing on the part of the manufacturer, brought about by horizontal 
conspiracy and brought about by force ‘of intimidation of boycott on 
the part of the dealer. I think the report of the Federal Trade Com- 
mission clearly establishes that. 

One other point from the report. We have heard and we always 
hear a great deal about sales below cost, and the loss leader. After 
this exhaustive study into the various mi arkets, the report says, “In 
general, sales below cost are exceptional.” 

It further says, “After resale price maintenance became effective 
the price advances forced upon the large distributors, especially for 
a number of brands handled by drugstores yielded a larger gross 
margin percentage to the large retail distributors than to ‘the indi- 
vidual drugstores.” 

The report further concludes that the essence of resale price main- 
tenance is control of price competition, and that the net result in en- 
hancement and maintenance of high living costs is no less real because 
it is concealed in the prices at which woods reach the consumer in 
such a way that it is not subject to direct measurement. 

The report further states that the Commission further believes that 
the consumer is entitled not only to competition between rival prod- 
ucts but to competition between dealers handling the same branded 
products. 

[ submit that in view of these findings by the Federal Trade Com- 
mission, it would be extremely dangerous to our competitive system 
of free enterprise for the Congress to enact legislation in this area at 
this time. The cure might be ‘far worse than the apparent disease. 

We should have all of the facts before we take any drastic 
action. I, therefore, recommend that the Congress direct the Federal 
Trade Commission to bring its 1945 study down to date. 

If this is done, then all of us—the Congress, the consumer, the 
proponents of fair trading, as well as the opponents—will have avail- 
able the facts concerning our experience in fair trading for the past 
13 years. We will then know just what the cost of this price-fixing 
arrangement has been to the American consumer. 

We can then ascertain whether fair trading has been for the benefit 
of the small retailer or, rather, as the 1945 report indicates, for the 
larger chains. 

Now, Mr. Chairman, I have sat here through practically the entire 
hearings before this committee on this question, and I have sat in 
other hearings. I think I can safely state that of all the glaring 
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examples that have been presented, the requiring of the enactment 
of a national fair-trading law, at least 95 percent of them are covered 
by Federal statutes. The first things we hear are “bait” and “switch,” 
in which articles are advertised to bait people into the stores, and then 
they are switched to other articles. 

That has been held, and there are literally many, many cases that 
have been tried and are now being tried before the Federal ‘Trade 
Commission that both “bait” and “switch” is an unfair trade practice. 
That is done now. 

We hear talk of predatory price cutting. That, likewise, has been 
held a violation of the Federal Trade Commission Act, as well as a 
violation of the Robinson-Patman Act. 

One of the witnesses before this committee yesterday morning—his 
main complaint was that so-called jobbers were using their functional 
discounts and then selling retail. If the facts were as he stated, as 
I heard him state, as I understand them to be, that, likewise, is a viola- 
tion of the Robinson-Patman Act today. A person cannot obtain a 
functional discount and then perform the retail—rather, obtain the 
functional discount as a jobber and then be a retailer. 

So, I submit that when carefully analyzed, we have Federal legisla- 
tion and we have State legislation that will meet these glaring exam- 
ples that are brought before this committee and other committees ; and, 
at the same time, we'll not have to enact legislation that will turn 
back the antitrust calendar prior to the enactment of the Sherman 
Act. 

Thank you. 

Senator Morse. Thank you very much. 

Are there questions, Counsel ? 

Mr. JeHue. I have just one. Mr. Akerman, do you have any views 
on the proposal that a national loss-leader bill will be enacted ? 

What is your view, first of all, on the loss-leader practice ? 

Mr. AKERMAN. Speaking now for myself and not for the associa- 
tion I represent, the first thing is that predatory loss leaders are 
barred today. 

If the purpose of the loss leader is to destroy competition, that is 
barred today. 

I think we need more enforcement of all of our present laws be- 
fore we start enacting others. Let’s see what effect that will have. 

I am glad to see we are moving into the enforcement field; I’m 
glad to see the Department of Justice moving against Safeway on 
that. 

The next point is: I think there are some 20 to 26 States that 
have State laws on their books against loss leaders and against sell- 
ing below cost, and I do caution the Congress before it enacts a Fed- 
eral law into this field to be sure that by so doing they will not usurp 
and overrule any of the State laws; because, once the Federal Gov- 
ernment moves into this field, then, of course, the State laws fall 
so far as interstate commerce is concerned. 

I think that (1) a loss leader is a kind of bugaboo that can be 
brought out and trotted around to hide behind, when what they really 
want is markup profits. 

I think there can be predatory practices under a loss leader, and 
I think that any kind of predatory practices should be stamped out. 
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But I would suggest first that we have enforcement of the laws that 
we have today, and then, if we have to strengthen them, let’s do 
it. 

Mr. Jente. You also said in your statement that, should a fair- 
trade bill be enacted by Congress, it would cost the consumer about 
30 to 40 percent above what he is now pi aying for his day-to-day 
purchases. How did you arrive at those figures ? 

Mr. Axerman. Well, I have an affidavit attached on the back, 
which shows what will happen—what happened in Florida in 1953, 
I recall that Fortune magazine has run two surveys. 

I think one they ran 29, and the other 33. You heard Dr. Stuart 
Lee’s figures that ran, I think, between 36 and 38. 

Mr. Jeutr. However, he limited his observation to so-called fair- 
traded merchandise. You are talking about day-to-day purchases, 

Mr. Akerman. Maybe I should put “day-to-day purchases” in 
there. Maybe my statement should have had the words added, “day- 
to-day purchases” under articles under fair trading. 

However, as I recommended, I think we should get the facts and 
have it done by an unbiased agency, by a governmental agency, but 
don’t put me as an opponent of the measure—what I bring in ‘here 
and what the proponents bring in. Get the facts. 

However, I want to point out that even when you do get the past 
facts, nobody can tell how many of them were not fair tr: aded, which 
were not fair traded, when we only had State fair-trade laws, will be 
forced to go into fair trading when we have a national fair-trade 
law. 

Mr. Jeuie. Perhaps we'll have such a survey tomorrow. The 
Department of Justice will testify tomorrow, and it is my understand- 
ing that the representatives of the Justice Department will bring 
with them a comparative survey of products purchased in fair-trade 
and non-fair-trade areas. 

Senator Gotpwarer. Will that indicate the percentage of total 
goods sold that are or have been fair traded ? 

Mr. Jeune. I do not know, Senator. I have not yet seen the survey. 
We can certainly ask that question of the Department of Justice 
representatives tomorrow when they come here. 

Senator Gotpwater. I think it would be an interesting figure to 
develop, because, in my memory, I believe it is less than 12) percent of 
the total goods sold in this country. Whether that 12 percent is by 
unit or by dollar value, I can’t say. But I do believe from experience 
that we are talking about a very small part of the total merchandise 
that is sold in this country. 

Mr. Akerman. I have seen figures of 9 and 10 and 11. I don’t 
know whether it is dollar value or unit value, either. 

Senator Gotpwater. You will find it mostly in the drug industry 
or in the electrical appliance industry, I will say, as applies to re- 
tailers and specialty stores, that are selling nothing but nationally 
advertised items of either drug or electrical nature, or hardware, or 
automotive equipment, and so forth. 

Senator Morse. Are there any other questions? 

Mr. Creecu. I have no questions. 

Senator Morse. I might say that I fervently go along with your 
suggestion that the Federal Trade Commission bring its 1945 study 
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up to date. We are entitled to have that from the Federal] Trade 
Commission, and this is one of the recommendations I intend to make 
to our committee in executive session. 

Mr. Akerman. Thank you. 

Senator Morse. Any further questions, Senator Goldwater ! 

Senator GoLpwater. No. 

Senator Morse. I understand that we have found the lost testimony 
of a leader in this fie Id, and he is no loss leader. He is the Reverend 
McEwen, who is going to testify before this committee again. I 
have heard him in the past, and I want to say, Father, we are very 
glad to have you with us today. I always listen to you with a gres ut 
deal of profit. I want you to proceed in your own way in presenting 
your testimony. 

‘Tm glad they found your testimony. I don’t see how so much 
could have been lost for so long. 


STATEMENT OF REV. ROBERT J. McEWEN, S. J., CHAIRMAN, DE- 
PARTMENT OF ECONOMICS, BOSTON COLLEGE, CHESTNUT HILL, 


MASS. 


Father McEwen. Thank you so much, Senator Morse. 

To relieve the tension of anyone who counts the number of pages 
in that statement, ’m going to ask you to file the complete statement 
at this point in the record, and then I’ll brie fly comment on it. 

Senator Morsr. I shall accept your suggestion and request per- 
mission to put your statement in the record in full at this point. 

(The complete statement of Father McEwen is as follows:) 


STATEMENT OF Rev. Rornert J. McEwEeEN, S. J., CHAIRMAN, DEPARTMENT OF Eco- 
NOMICS, BOSTON COLLEGE, CHESTNUT HILL, MAss., BEFORE SUBCOMMITTEE ON 
RETAILING, DISTRIBUTION, AND FATR TRADE OF THE SENATE SELECT COMMITTEE 
ON SMALL BUSINESS, ON DISCOUNT-HOUSE COMPETITION 


Mr. Chairman, my name is Robert J. McEwen. I am an associate professor 
of economics and chairman of the department in the university at Boston Col- 
lege. For entering into a discussion such as you are now holding, my qualifica- 
tions include graduate degrees in economics from Fordham University and from 
the university at Boston College, and degrees in philosophy and theology from 
the Pontifical Institute at Weston, Mass. I have specialized in teaching courses 
in the social responsibilities of business, in the socioeconomic teachings of the 
church and in the area of money and banking. My doctoral dissertation was 
on the subject of fair-trade laws. Its title was “Price Justice and the Fair 
Trade Laws.” In preparation for this work I have been doing research on the 
subject of fair trade for the last 8 years. 


REPRESENTATION 


Though a member of several organizations, I must emphasize that my testi- 
mony in no sense reflects either official policy positions or official statements of 
these organizations. 

I appreciate the invitation of this committee to appear today in these 
hearings on discount house competition and the condition of small business. 
A word of explanation may be in order to clarify my reasons for consenting 
to take a public part and a public position in this delicate area of public 
policy. Because I am connected with none of the special interest groups 
that have a vital and direct stake in legislation in this matter, and because I 
know that members of the legislature are interested in hearing testimony that 
links the professional, economic, and ethical viewpoints on these questions, I have 
considered it a public duty, and a pleasant one, to assist in whatever way I can 
the solution of the pressing problems of small business—which is the special 
province of this committee. 
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Furthermore, I want my testimony to bear witness to the fact that philosophers 
and economists in the Judaeo-Christian tradition are vitally interested in the 
practical problems of the business civilization. Political and economic policies 
and actions are fundamentally moral and ethical decisions. If right principles 
and honest objectives guide us to the selection of correct practical policies, the 
whole moral tone of our society will remain healthy. 

If the suspicion grows that practical decisions are based solely or mainly on 
narrow prejudices or selfish pressures, a dangerous cynicism will pervade the 
souls and minds of the people. Their loyalty and confidence in our democratic 
processes of government will be destroyed. Need I remind this audience that 
such an effect is almost an automatic sequel to the narration of certain facts of 
American political history—even when the teacher bends over backward to be 
“understanding” and “realistic.” 

It is good, therefore, that Congress has a practice of calling independent 
witnesses to testify on issues of public policy. To leave it. to chance that the 
conflicting views of interested parties would develop all the information and 
argument needed by Congress to decide where the general public interest lies 
would be risky. It could happen that the policies urged by such interested parties 
may be fully in harmony with their own particular self-interest, but not at all 
conducive to the general welfare of the public. The exclusive reliance by Con- 
gress on the presentation of views of conflicting lobbies could lead to the evils of 
special interest legislation so much deplored of late by political scientists. 


THE RISK OF MISUNDERSTANDING 


Mr. Chairman, before I go any further I wish to clear up one very important 
point. I am not now, nor have I ever in the past, engaged in a defense of a com- 
pletely free market system in the old sense of jungle competition. A careful 
reading of all my statements on these matters will reveal the fact that I con- 
stantly call for “correct markets” and for uninfluenced decisions of free buyers 
and sellers within an orderly social framework. This is completely different 
from the unlimited freedom claimed by some advocates of laissez-faire economics. 

I emphasize this point to prevent misinterpretation or misrepresentation such 
as occurred on some occasions in the past. Just last month, for instance, after 
the hearings on the Harris fair trade bill, the National Association of Retail 
Druggists’ Journal carried the following paragraph in its account of those 
hearings. 

“Mr. Wimmer’s emphasis on the ethical contributions of fair trade were [sic] 
in sharp contrast to the testimony of one opposition witness, Rev. Robert. J. 
McEwen, §S. J., associate professor of economics of Boston College, who pro- 
pounded a theory of justice in a completely free market place and contended that 
the Harris bill would be in conflict with such an ideal system” (NARD Journal, 
May 19, 1958, p. 51). 

Consequently, I soon received a clipping of that paragraph and a long letter 
from a local druggist equivalently saying, “How could you do such a thing as 
defend a completely free market?’ I wrote to this man enclosing a complete 
text of my testimony and asked him to examine the full statement and then 
tell me whether the editors of the account in the National Association of Retail 
Druggists’ Journal had been guilty of misrepresentation or not. To this date, 
I have heard no more from my druggist friend. 


KILLING THE PRICE SYSTEM 


In any hearing on American business problems, it can usually be taken for 
granted that all participants agree on the desirability of a functioning price 
system. Nevertheless, it is useful to remember that a recent German economic 
visitor, Mr. Erhard, thought fit to leave us the following warning: 

“It is also necessary in a free economy to keep prices flexible so that they 
will respond to market fluctuations. The one alarming symptom I have ob- 
served in the American economy is the decline in production coinciding with 
a rise in prices. Any real entrepreneurial activity implies the risk of loss as 
well as the chance of profit. It is therefore against the spirit of free enter- 
prise to raise prices in an attempt to maintain profits at a certain standard, 
regardless of production and sales” (Life Magazine, June 9, 1958). 

The price system has been aptly likened to an economic thermostat regulat- 
ing conditions in the economy. Anything like a price-fixing law is equivalent to 
jamming or breaking the thermostat. It prevents the transmission of the 
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natural changes in economic forces of supply and demand into the conditions 
of production and distribution. It equivalently abolishes market prices as the 
regulators of what the people want produced and distributed. 

The example of England in recent months should serve as a warning to us 
about the disastrous effects that will follow from long adherence to national 
price-fixing. The British are very anxious at the moment to reduce the cost 
of living and to cut prices. They wish to do that, however, without sacrificing 
their present standard of living. The only way this can be accomplished is 
by forcing greater efficiency into industrial and distributive operations which 
will enable the lowering of prices all along the line. 

However, the British housewife has become so accustomed to price-fixed 
commodities, she has become so used to the idea of a normal price for an article, 
that she will not be stimulated to increase her buying by price cuts introduced 
by manufacturers or distributors. In other words, the British economic system 
has lost its thermostat. Its price system will no longer act as an incentive to 
producers to supply more goods when prices are high and as an incentive to 
buyers to buy more goods when the prices are reduced. This situation has lead 
one British observer recently to call for the abolition of all individual resale 
price maintenance privileges in order to break the British housewife’s depend- 
ence on, and adherence to, normal prices. (See Operation Manufacture, The 
Economist, December 21, 1957, p. 1026.) 

It is most discouraging, therefore, to find responsible writers in the United 
States seriousiy advocating a return to wage and price controls by the Federal 
Government as a solution to the problem of inflation. Surprisingly enough, we 
find David Lawrence, in 2 column published April 14, 1958, concluding that 
“there is no way out except wage and price control to ward off the coming 
inflation.”” I hope this does not represent prevailing sentiment in either polit- 
ical party. Such despair in the possibilities of a pricing system and a market 
system makes one wonder about the traditional conservative opposition to all 
forms of socialism. 

Consequently, I have no hestitation in stating bluntly that those business- 
men who are advocating a uniform price for every product in every store and 
are thus cooperating in stifling the price system and the market system as the 
regulator of our economy—such men are leading us into the socialist state 
economy by the back door! If the economy is not subject to regulation by a 
flexible price system responsive both to consumers’ desires and producers’ capa- 
bilities, then what is left? Merely what David Lawrence, having succumbed to 
a form of economic despair, has suggested—a form of governmental price and 
wage control. 

SOURCES OF SUPPLY 


In any discussion of discount house competition, one of the obvious questions 
is: How do discount operators obtain the merchandise that they sell? If they 
obtain their goods directly from the manufacturers, then I see nothing objec- 
tionable on this score in their operation. However, there apparently are many 
under-the-table methods of obtaining the goods of manufacturers who would not 
sell directly to these establishments. A salesman friend of mine narrated two 
of these to me last week. 

In the first method, a dummy corporation is set up in an empty store with 
just a mailing address. It then mails an order to a company for so many dozen 
of its product. Before the date when payment for that order is due, a hasty 
telegram is dispatched to the company saying: “Your product selling fabulously. 
Send 100 dozen more.” This may even be followed by a second telegram re- 
questing another 50 dozen. When the due date for payment on the first shipment 
arrives, the corporation has vanished. It may merely have gone across the street 
to open up shop under a new corporate name. But at any rate, it has no inten- 
tion of ever paying the bills on those shipments from the company in question. 
Obviously, it disposes of that merchandise by approaching a discount house owner 
or Similar outlet and offering the whole batch to him at some price considerably 
under the usual wholesale price. They will, I understand, even offer the dis- 
count owner a bill of sale to protect him. 

What shall we say of such an operation? Obviously this is a practice which 
is a practice which is encouraged by the company’s policy of selling to unknown 
mail order clients. Now, according to my friend, the company has realized its 
folly in doing that and has decided that no orders will be accepted unless ap- 
proved by the area salesman. If this had been done in the first place, that par- 
ticular source of merchandise would have been eliminated as far as discount 
house operations were concerned. 
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May I emphasize here again that I think one of the most fruitful avenues of ima 
investigation for this committee will be a searching look into all the methods used sir 
by merchandisers to obtain products of manufacturers to be sold subsequently at an 
ridiculous prices. I think you will find that one of the most effective ways of lat 
eliminating abuses at the final consumer market level will be to eliminate the cle 
fraudulent, and often illegal, methods by which some operators are enabled to a j 
get their hands on manufacturers’ products. f 

But to get back to my friend and his second example, another way in which pri 
merchandise came into the hands of discount operators was through the employ- pri 
ment of agents who would go around the country from one little retailer to an- ha 
other, getting each one who would cooperate with them to order from the manu- ( 
facturers an extra 10 or 15 dozen products. Say, for instance, the small re- eig 
tailer was in the habit of ordering 50 dozen. The agent would say, “Order 60, du 
ship them to our warehouse, and we will pay you so much per dozen above your At 
cost. It will be clear and quick profit for you and you won’t have to do another me 
thing.” In this way, I am told, some discount operators can accumulate Many otl 
thousands of a manufacturer’s product. These can then be featured, perhaps log 


even as loss leaders. 
What shall we say of this operation? First of all, it is practically impossible 
for a manufacturer to thwart that plan. Therefore, a change in manufacturers’ 


methods will not cure the situation there. An anti-loss-leader bill, of course, i 
would at least prevent the seller from cutting below the price he paid for it, it 
which would presumably be slightly above the wholesale price to other retailers, Ch 
Prosecution might also reveal the sources of supply. pr: 
However, the distressing aspect of this example is the fact that it required an 
for its success the cooperation of many members of the small-business commu- 
nity. This is the same community of small-business men whose plight is the “C 
chief object of this committee’s concern. In this instance, however, its enemies ar; 
are apparently within its own ranks, and not the giant corporations or the big la\ 
monopolies. What small business can do to uplift the ethical standards of its ley 
own operation is something for our consideration. However, it would be desirable “Cr 
if its own house were put in better order before it appealed for public legal wa 
assistance. Ju 
No one will challenge the right of every American to open up a business in 
any location and in any type of building not prohibited by local zoning laws. 0! 
Then, presuming that he acquires his merchandise by licit methods and presuming wh 
that he sells it without resorting to fraud or deception, he is perfectly free to tri 
price it to yield him a high or low percentage profit. Consumers will determine ex 
whether he survives or not. But I am aware of no moral law that requires po 
him to regard a 40 percent margin as inevitably necessary. ch: 
At this point, I should like to append to my present statement the following gr 
excerpts from my recent testimony before the House Commerce Committee on C0 
the subject of fair trade. They explain very briefly my position on market ha 
justice. 
CONCLUSIONS ON FAIR TRADE in 

th: 

1. There is no sufficient justification for lending public legal support to the It 
objective of protecting trademarks or channels of distribution for the manu- fo! 
facturer. While these may be legitimate private goals, there is no evidence ea 
that they constitute a valid object of public concern. 80% 
2. The consumer-protection argument cannot be taken seriously. Consumer | fo 
organizations deny such a need. The sponsors of fair trade have not been es! 


recognized as champions of the consumer. No independent evidence of the of 
need for consumer protection of this nature has been found. The statistical 
evidence advanced by fair-trade advocates was found to be inadequate, false, 


or misleading. Errors of statistical procedure have vitiated every attempt to = 
produce statistical proofs. ut 

3. There is merit to the argument that small business must be given some di 
form of special assistance. Fair-trade laws are not the proper instrumentality St 
to give this aid to small business. They probably do the small man more harm th 
than is realized, particularly because they raise the general cost of doing business o 
and invite chainstore competition with specialty shops. di 


4. The concept of competition in business that is found to be implicit in the 
fair-trade position is distorted and defiicient. It is inadequate to fulfill the 
function of competition as conceived by Christian price-justice doctrine. It is 
deficient because (a) it excludes competition completely from the retail level; 
and (b) it really makes possible the exclusion of price competition even at the CO 
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manufacturer level in many industries. The fair-trade position implies the de- 
-sirability merely of interproduct competition. Both Christian price justice 
-and the United States antitrust laws imply interseller competition. Only the 
latter is able to supply a theory of the function of the retailer that makes it 
clear that distributors perform a real economic service to society worthy of 
a justified financial reward. 

5. The inadequacies of legal measures which attempt the direct control of 
prices and the undesirability of adding public-law sanction to privately fixed 
prices supply further motives for concluding that fair-trade laws are not in 
harmony with the principles of price justice. 

6. The social implications of the fair-trade philosophy, as is clear from for- 
eign as well as domestic experience, are dangerous to a free, progressive economy 
due to the multiplicity of restrictive trade practices encouraged by such laws. 
Attempts at a system of licensing members of a trade, at quotas allowed to each 
member, at entry restrictions into the trade, at restrictive sales laws forbidding 
other types of store from selling certain products—all these have been, and are 
logically, the next steps after fair-trade price-fixing. 


JUST PRICES 


” 


Since the word “fair” occurs so prominently in all discussions on this problem, 
it may be advantageous for me to sketch for you an outline of the Judaeo- 
Christian theory of market justice—in other words, of what is fair in market 
practices and in market prices. For, after all, in this context the words “fair” 
and “just” should mean the same thing. 

It may be well, at this point, to state clearly the meaning of the adjective 
“Christian” as used in this study. Primarily, it means the conclusions and 
arguments of natural human reason, attempting to apply the so-called natural- 
law tradition to social questions. The reason for keeping the argument on this 
level of natural reason is this: it appears to be the best way to achieve that 
“coalition of all people of good will throughout the world” which Pius XII said 
was the only way to reach a solution of grave social problems. (Address of 
June 4, 1950. See Review of Social Economy, vol. 8, no. 2, p. 134.) 

The central core of the theory of price fairness, or price justice, lies in the 
concept of an exchange of equivalent values. What I give you in exchange for 
what you give me must be equal in objective economic value. If this were not 
true, one party to an exchange would be cheated by the other party and the 
exchange would be clearly unfair and unjust. This by no means precludes the 
possibility, or the reality, of subjective profit or gain on both sides of the ex- 
change. In other words, I gain subjectively from an exchange because I have a 
greater desire for what I receive than for what I give up in payment. And, of 
course, my opposite number in an exchange profits subjectively also because he 
has a greater subjective desire for what I am giving him. 

Now the key question in the determination of economic justice in exchanges, 
in markets, is this: How do we know the objective values of things in order 
that we can perceive when an exchange is really between two equal values? 
It is possible for a mind possessing infinite wisdom to make such an evaluation 
for all goods and services in the world but such a mind does not exist on this 
earth except perhaps as a fictional element of totalitarian economies. In free 
societies and free economies the manifestation of objective equality of values 
for exchange purposes must be left to the social device known as the common 
estimation of free buyers and sellers in a correct market. (The characteristics 
of a correct market we shall enumerate shortly. ) 

Some products and services, however, do not have by their very nature a free 
and common market and, therefore, some other device must be used by society 
to establish equivalents of value in exchanges. This is the field known as public- 
utility monopolies. Here equivalence of value is decided either directly or in- 
directly by the supreme civil authority acting in the name of the general public. 
Such prices, in the terms of social ethics, are known as legal prices. The former, 
that is, those established by the common estimation of buyers and sellers in a 
correct market, are known as natural prices. Now what are the required con- 
ditions for a correct market? 


CORRECT MARKETS 


Obviously this will be a matter of degree. The perfect fulfillment of all the 
conditions for a correct market will represent an ideal that exists nowhere in 
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full reality. However, the proper policy for the social action of a political com- 
munity will be one that attempts to approach as closely as feasible to the 
ideal conditions of a correct market. 

The correct. market is one where the following conditions are fulfilled: 

A. Information: Knowledge must be had by all buyers and sellers, at 
least in an adequate measure, concerning all the conditions affecting the 
product, its cost, uses, qualities, substitutes, and other factors affecting both 
the supply and the demand side of the market. 

B. The will to acknowledge justice in market dealings as the guiding prin- 
ciple of their business activity. 

C. Freedom available to all buyers and sellers to express in the market their 
true judgment of the value of the product. 

D. The absence of any substantial “influence” which could distort either 
the demand or the supply side. This means the exclusion of all types of 
fraud, deception, and monopolistic compulsion. 

The first condition, that of adequate knowledge, is probably the one that 
offers the greatest possibility of private and governmental improvement. As 
Professor Mason has said, “Consumer's ignorance has opened up a wide field 
of economic opportunity for methods of nonprice competition of dubious 
merit” (Economie Concentration and the Monopoly Problem, p. 157). 

Improved knowledge, of course, is the chief goal that motivates consumer 
organizations in their activities for their members. Reformers might usefully 
concentrate their efforts in this area. It may prove to be the best way to 
improve the “correctness” of the markets without destroying freedom, mobility, 
adaptability, and initiative. 

To this end attention should be directed to current efforts in States like 
Massachusetts, New York, and Michigan to establish a State office of consumer's 
counsel. The potential good, in a purely publicity and educational way, that 
such offices could achieve is sufficient justification for their existence. Far- 
sighted governors in these States have had the wisdom to advocate such official 
attention to the needs of consumers. 

The condition of freedom to express a true market judgment is also an 
obvious necessity. No true reflection of society’s evaluation of goods and 
services will be found in a market where buyers and sellers are not really 
free. This, of course, is not the unlimited freedom of action implied in laissez- 
faire markets. The last condition, prohibiting the exercise of undue influences 
places obvious boundaries within which the free judgment must remain. 

In summary, these four conditions are necessary in order to get a correct 
market; a correct market is necessary in order to establish objective equiva- 
lence of exchanged values; and objective equivalence of values is necessary in 
order to preserve the balance of justice in exchanges. A social organization 
which is not geared to assure substantial justice to the participants in the social 
organism will soon decay from within. Herein lies the importance of the 
specific principles of pricing justice which should govern the exchange activity 
of men. 

Another name for the just price is the natural price. This brings out very 
well the idea that the requirements of pricing justice do not flow arbitrarily 
out of the head of some ecclesiastic, but do proceed logically as rational con- 
clusions from the nature of things and of men. 

But what of the cases where it is impossible to have a correct market? Cath- 
olic doctrine knows only two general types of prices: (1) natural prices, i. e., 
those resulting from the orderly interaction of the forces of demand and supply 
in the market; and (2) legal prices, i. e., those fixed by public authority. Any 
other kind of price which may de facto exist in the economy is not a true price, 
i. e., a monetary expression of value. Rather it is a distortion of true value. 

Thus, when society is so organized that the requirements of a proper social 
framework are achieved, and when, as a consequence, legitimate owners of 
wealth have both the will and the opportunity to meet each other. in correct 
markets, the resulting interaction of the actual forces of supply and demand will 
produce the just price. This will be, accordingly, the economically correct 
price also—that is, correct in an economy that has subordinated itself to all the 
moral requirements listed above. 

Two very important characteristics of this just price deserve special mention. 
It is expected that the just price be subject to variation with differences of time, 
place, and technology (including the development already reached by the econ- 
omy in question). Furthermore, the just price is not to be considered a fixed 
point. It is, instead, a range with upper and lower limits. The width of this 
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range Will, as a general feature of all markets, grow with the increasing pros- 
perity of the country and with the concomitant growth in its money supply. 

(NoreE.—The last two points of the previous paragraph have obvious and direct 
application to the systems of uniform pricing—with or without fair trade—that 
are currently in vogue with American and British businessmen. ) 


FUNCTION OF RETAIL COMPETITION 


The functions of the retailer, and of competition, as conceived either implicity 
or explicitly by the proponents of fair trade should be judged in the light of the 
following questions. 

What is the proper function of the retailer in a distributive mechanism that 
creates just prices? If he is just a manufacturer’s agent carrying out blindly the 
latter’s orders, how does that give him a specific function to perform that will 
differentiate him from a dumb vending machine? After all, even the vending 
machine is adding time and place utilities to the manufacturer’s product. In 
point of fact, the vending machine is adding more of these utilities because it is 
open 24 hours a day. Under this fair trade conception, how does a retailer add 
any more than the machine? 

On the other hand, if a retailer, as a free and Christian system would suggest, 
(1) acts as the consumer’s eyes and ears, (2) gives correct and honest advice 
to consumers, (3) rejects worthless goods and encourages superior quality ones, 
(4) paves the way for having products produced and sold that are meeting true 
needs of consumers at true prices, and (5) forces correct costing and pricing on 
the manufacturer, then it can truly be said that he is performing a real economie 
service to both buyers and sellers in the market. Then for a valuable contribu- 
tion to the distributive system, he merits a proper reward. 

However, the rise of what is called monopolistic competition has seen the 
manufacturer more and more taking over the retailer's functions, chipping away 
gradually at his specific responsibilities until he is reduced to a robot or a vending 
machine. If the retailer acquiesces in this process, he is admitting that he no 
longer deserves the monetary reward that was formerly justified by his specifie 
responsibilities and contributions. Furthermore, if he acquiesces in fair trade 
pricing, he is admitting that the value of this services may properly be set by the 
manufacturer, and not by market forces between himself and consumers. 

Marketing theory conceives of each step in the distributive system as adding 
time, place, form, service, and instructional utilities to the bare product as it 
left the hands of the maker. In a real sense, so the theory holds, all these 
utilities are in the nature of value added to the manufactured item. Hence, 
they are true economic utilities and, as such, deserving of a price or a reward. 
In the older terminology, they are the costs of distribution. 

The ultimate retail price to the consumer should retlect a charge for each 
of these utilities incorporated in the particular good. However, it is hard to 
find justification for the claim, implied in fair trade identical pricing, that 
each and every seller of a product has added to the product exactly the same 
list of utilities in exactly the same degree. Under identical pricing, either some 
seller is not getting paid enough for the services he has rendered or some othe 
seller is receiving too much. \ ‘ 

In a system incorporating a sensitive market calculus of the real consumer 
appreciation of the worth of these various utilities, the sellers (retailers) have 
to engage in price competition with each other. It is not sufficient to say that 
products compete with each other. The product as it left the hands of. the 
manufacurer should not be conceived as economically the same product whi¢h 
the retailer sells to the customer. Therefore, it is a little hard to see how the 
manufacturer should have the right to fix the final price at which the retailer 
must sell the goods. Otherwise, one falls into the danger of saying that it 
should be the manufacturer and not the consumer, who is fit to appraise the 
value of all the additional values or utilities which the distributive process has 
added to the maker's article. 


COST OF DOING BUSINESS 


One of the most disturbing features of the proposals advanced to justify 
fair trade is the attitude toward the cost of doing business. Some fair trade 
companies set their retail prices by taking into consideration the average cost 
of doing business in the particular industry as revealed in surveys of some 
previous period. Many legislative proponents of fair trade speak frequently 
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of the cost of retail operation as if it were an inflexibly fixed und necessary 
figure that had to be added to the imanufacturer’s price, plus a retail profit 
figure, to arrive at the final selling price. 

This passive acceptance of past standards of retail operation, and especially 
this illogical devotion to an average cost figure, would appear to ignore the 
economic realities of the components of the cost of doing business. 

A trade reporter summarized the opinion at one of the annual spring inarkets 
thus: 

“Never before have the departiment stores been so cognizant of how antiquated 
is the present price structure, trade spokesmen say. Because the discount 
threat has forced them to reappraise their operating costs, retailers have found 
that the 40 percent markup is more than an adequate margin, trade sources say” 
(cf. Bob Okell, Retailer Battling To Keep His Spot in Hectic Market, Retailing 
Daily, July 11, 1955, sec. 4, p.1). 

It should be reinembered that a retailer uses the terms “margin” and “mark- 
up” to mean the percentage of the ultimate sales dollar that remains with the 
retailer after he has paid the manufacturer and wholesaler. For instance, if a 
retailer buys a product from his wholesaler for 60 cents and sells it for $1, 
he makes a 40 percent margin of profit or “markup.” In reality, 40 cents profit 
on 60 cents invested is a 66.6 percent profit. This is a common fair trade 
margin. Out of this margin, of course, a retailer has to pay his costs of 
operation. If they are very high, he may have nothing left. 

Compare, for instance, a study of the reasons for the return of merchandise 
at Gimbel’s department store in New York which revealed the following facts: 

1. Salespeople were mishandling customers attempting to exchange goods. As 
a consequence, the customers were asking for a return credit instead of taking 
something else. A training program was instituted to correct this situation. 

2. Every month “more than 500 packages are brought back * * * by United 
Parcel because handwriting by a salesperson is illegible or wrongly addressed.” 

3. During 1 week, 560 sales checks, totaling approximately $6,000, were 
written out for merchandise that was out of stock. All of these customers had to 
be contacted and the matter rehandled. 

This is but one sample of an element in the cost of doing business that is 
neither necessary nor proper. Excessive numbers of retail outlets in fair-trade 
areas, of course, produce underutilization of resources. Two other highlights 
of the new NARD survey of drugstore operation are extremely significant: 

1. “Operating expenses consumed approximately 28 cents of each sales 
dollar. * * * 

2. “Unoccupied time is a significant cost in the retail drugstore. Wages for 
idle time represented from 8.5 to 39.1 percent of total operating expenses, an 
average of 21 percent of sales. While much of the unoccupied time in the retail 
drugstore is in the nature of ‘standby capacity’ the cost of this time is often 
the difference between profit and loss” (Burley, Fisher & Cox, Drug Store 
Operating Costs and Profits (New York: McGraw-Hill, 1956), p. 8.) 

Easy reliance on maintained high margins of profit and markup tend to 
diminish the competitive impulse to correct such conditions. Fortunately there 
is some evidence that reasonable men in retail distribution are beginning to 
agree with this thinking. In an editorial, signed by the editor and publisher, 
Electrical Dealer said: 

“Dealers who couldn’t speak rationally about the discount houses a year ago 
are analyzing the low-cost retailers’ techniques and attempting to follow some 
of them, * * * 

“It is possible * * * the high-cost retailer will not price himself out of the 
market on competitive merchandise, and the low-cost dealer will have to lower 
his discounts in order to give some of the extras he has eliminated. The leveling- 
out process would peg the cost of distribution at a fair price. * * *” (Low 
Versus High Cost Retailers, October 1956, p. 90). 

Any argument or any conclusions that must be based on the accounting or 
record-keeping practices of retail stores is highly suspect. Especially in the case 
of specialty stores, according to the opinion of a survey director, caution must 
be used in interpreting any statistics because such stores are ‘too loose and 
uncertain in their accounting.” 

In a comparison of these notions of competition held by the fair-trade adher- 
ents with the principles of market “correctness,” the total and complete incom- 
patibility of the one with the other is too obvious to require long elaboration. 
While the principles of price justice admit of much community or social regula- 
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tion of the terms or framework of competition, they are insistent on preserving 
the actual process of price determination itself from artificial or external 
“influence.” 


FREEDOM OF ENTRY 


You should be clear about the alternatives open to us as a society. If you 
accept the idea of price fixing in order to keep in business all those now en- 
gaged in a certain trade, say drugs or gasoline, then you must be logical and 
pass a law prohibiting anyone else from opening up a new drugstore or a new 
gas station. If there is not enough demand to keep everybody in the industry 
profitable without price fixing, then obviously there is no room for a newcomer 
in that line of business. 

(If you think this to be a farfetched line of reasoning, then I respectfully 
remind you of the recent action of druggists in England who specifically pro- 
posed to limit the opening of any more drugstores. ) 

However, if you intend to preserve our traditional American right for every 
Tom, Dick, and Harry to enter any business he sees fit—at his own risk, of 
course—then you must be prepared to accept the possibility of human failure 
and miscalculation. Therefore, there will be inevitable business failures. 

We cannot, as a society, have a cake and eat it too. We cannot guarantee 
profits to every businessman and at the same time allow each individual to 
enter any line of business he wants. 

Moreover, we should always read the statistics with an understanding of their 
background. For instance, Massachusetts recently opened a beautiful toll turn- 
pike that roughly parallels the old road to New York City. It has, of course, 
drained away a lot of the traffic from the old road. Is it any wonder, then, 
that sections of the old road look like graveyards of gasoline stations? Yet 
each one shows up in the statistics as a business failure. And the new stations 
opened up on the new road do not equal in number the closed stations because 
the turnpike authority rigidly limits the number of stations along its route. 
None of these will fail because they have been scientifically planned and granted 
immunity from competition. 

If that is the type of economic system you wish to see in the United States, 
the fair-trade path is the correct way to get there. But at least you should 
be clear about the alternative choices open to us. 

Short of price fixing, there are many areas of governmental action vitally 
beneficial to the preservation of correct markets. For instance, uniform stand- 
ards of quality for definite products, such as the FTC has been attempting, is a 
valuable aid to the perfection of knowledge on the part of buyers. In the same 
vein, the policing of advertising to keep it reasonably close to the truth is a val- 
uable governmental service. Mrs. Sullivan, among others, has called attention 
to the problems of adequate inspection under the Food and Drug Administration 
and the Department of Agriculture. 

If you desire to help and protect the consumer, give your support to expanded 
appropriations for the above purposes. That will be a direct and visible step 
toward assuring fair and accurate market judgments by consumers. To the ex- 
tent that products are misrepresented to the buyer, the achievement of a fair 
and just price is hindered. If a manufacturer is putting out junk, or if his 
product will not really do for me all that he claims, the price I pay for it is 
not made fair and just merely because the law allows the manufacturer to 
set it. 

CONSUMERS AND GOODWILL 


To all Congressmen and Senators, rightly proud of their reputation for clear 
thought and sharp debate and intellectual consistency, I would recommend ex- 
treme care in the use of fair trade arguments involving the consumer—his “pro- 
tection” from various things that he apparently likes, and his deteriorating 
goodwill toward products that are price cut. 

It is slightly inconsistent for fair-trade advocates to argue that price cutting 
on liquor must be prohibited because it would stimulate overindulgence and 
overconsumption of intoxicants, a moral degradation of the people. If price 
cutting leads to such an increase of consumption, then why is it not good for 
the people to possess more electric toasters and other products whose use, I 
believe, does not involve any such moral degradation? And why is it not to 
the manufacturer’s advantage to have this greater volume of sales stimulated 
by lowered prices? This does not seem to be damaging to the manufacturer’s 
trademark or goodwill. 
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May I call your attention to this paragraph from a recent Forbes magazine? 

“Although GE’s decision set the retail community on its ear, it did put new 
life into small-appliance sales. Thus the farewell to fair trade is likely to be 
something less than catastrophic to GE itself. Though normal dealer margins 
may drop from 32 percent to as low as 16 percent on small appliances, GH’s 
prices to its distributors remain unchanged. Yet contrary to testimony by West- 
inghouse, which credits increased sales of its small appliance to its abandon- 
ment of fair trade in 1955, GE stubbornly maintains that even in those States 
which have tossed out fair trade * * * it has noticed no appreciable change in 
its competitive position” (March 15, 1958, p. 22). 


PRIVATE PRICE FIXING 


The time has come in these United States to call a halt to any further attempts 
to give legislative approval to private price fixing. I would earnestly pray that 
enlightened legislators would appreciate the almost universal truth that price 
fixing never has solved, and never will solve, the business ills for which it is 
alleged to be a remedy. 

It is unfortunately true that State after State, and the Congress too, is being 
flooded with bills and requests to allow the fixing of service prices, the fixing 
of oil prices, the fixing of liquor prices, and so on ad infinitum. In each case 
there is some genuine economic difficulty or hardship. But instead of attacking 
the basic causes of the problem, you are asked to solve it by the completely 
inadequate method of clamping a price-fixing straitjacket on the distributive 
system. 

This is the precise type of economic policy that brought the economics of 
cartelized Europe to the verge of economic collapse. Historically, it was the 
American insistence on competitive pricing that was one of the chief forces 
responsible for the remarkable successes of our young country. It will be one 
of the tragic ironies of history if we adopt the discredited cartel-price philoso- 
phy just at the time that European countries are abandoning it in favor of a 
free system. It will be a sure sign that we are developing into an old and tired 
and sick economy. How responsible business leaders can urge us in that direc- 
tion is more than I can reconcile with their verbal protestations of faith in the 
American system. 

A PACKAGE PLAN—A POSITIVE SOLUTION 


Rather than immediately resorting to price fixing, congressional attention 
should be fastened on the real causes of justifiable complaints from small bus- 
iness. Most of these real complaints have been mentioned and investigated to 
some degree by committees of this very Congress. What the intelligent and 
farsighten friends of small business should now do is this: support a package 
plan for small-business aid that would incorporate the following main points: 

1. Special credit and banking consideration for small-business. Perhaps a 
development bank or a capital bank as suggested by several Senators and 
Representatives. 

2. Encouragement of more vigorous enforcement by the Federal Trade Com- 
mission and the Department of Justice. Expanded appropriations for these 
two agencies should be used to prosecute those who are damaging smaller 
competitors by activities that are even now illegal. 

3. Tax revision to take account of the special needs of the small-business 
man. Small losses suffered by a small man just drive him into bankruptcy while 
large losses suffered by a large man just make him a fit target for a juicy merger. 

4. Perhaps also a loss-leader bill prohibiting sales below invoice cost, apart 
from certain emergencies. 

SMALL BUSINESS CREDIT 


The first point, in my eyes, is of special importance—and here I must differ 
from the recently published Federal Reserve study on small business. It denies 
the need for any special consideration for small-business, urging that all users 
of credit should be made to compete for the available supply on equal terms. But 
here is precisely my difficulty. To claim that our present system achieves com- 
petition for credit on equal terms is nonsense. The banks will automatically 
favor their large clients, espcially in a recession—and this is precisely when 
small-business needs extra consideration. 

In this area, the whole economic system, and the small-business man in particu- 
lar, suffers from what has been called the perverse elasticity of the banking 
system. By that I mean the well-known tendency of banks to be liberal with 
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loans in an inflationary period—almost to the point of dangerously careless 
generosity—and their corresponding tendency to be overcautious and severe on 
loan applications in a recession. 

The “perversity” of such tendencies is due to the fact that they are the exact 
opposite of the policies that the general good of the country would demand in 
those circumstances. The welfare of the economic system would demand that 
bankers be very cautious in an inflationary period so as not to feed the fires 
of inflation—especially should they not encourage marginal or doubtful enter- 
prises which will be the first to fail in a slight recession. And the welfare of 
the country would demand great liberality with credit in a recession. This 
is exactly what the banks will not do. 

A recent article in Business Week (March 22, 1958) notes: 

“This week the Federal Reserve made another cut in commercial bank reserve 
requirements. * * * 

“But the chances are that would-be borrowers won’t find banks any more eager 
to give them credit. * * * 

“* * * A majority of them added that the trend toward easier money does not 
mean any easing in lending standards. In fact, banks are tightening them. 

“This tightening at a time when money is easy is typical in a recession. For 
although banks are in a more comfortable position than they were when money 
was tight, the decline in business activity has made them much more cautious 
and selective in granting loans, * * * 

“Banks in the hardest hit areas are the most cautious. There, bankers admit 
turning away customers who would have been eligible a year ago. In many 
cases, they demand much more collateral. 

* » * * Ba * * 

“* * * As a conservative Cleveland banker explains, ‘In times like these you 
make the best loans. The bad ones are made when times are real good and you 
relax a bit.’”’ 

That last quotation is a perfect epitome of the banking system’s perverse elas- 
ticity. And it is a clear indication of the need for some kind of special bank 
or fund for small-business. 

If the representatives and friends of small business would unite in support 
of such a reasonable package program for small-business aid, they would find 
themselVes supported to the hilt by all those independent legislators, economists, 
and citizens who are anxious to see a thriving and prosperous ownership 
economy but who rebel at anything that looks like a selfish, pressuregroup im- 
position on the general public. 

You must realize that fair-trade pricing and fair-trade laws have been nothing 
but a 20-year mirage promising salvation they could never deliver. In each 
instance they produced and multiplied other evils greater than themselves and 
in the end small business was in a far worse state than if its real problems had 
been attacked directly in the beginning. The comforting feeling induced by 
fair-trade laws blinded small-business men to the real dangers to their position 
that economic forces were creating. The small grocery store, for instance, is 
suffering unfairly severe competition from chains and supermarkets on meat, 
vegetables and fruit because the supermarket is able to enjoy an extraordinary, 
high profit on the nonfood items it sells under fair trade or price maintained 
practices. This enables the supermarkets and chains to sell the grocery prod- 
ucts at a much lower margin than they would otherwise be able to do. This 
means in effect that the small grocery store is bearing an unjust share of the 
competition that should be borne by drugstores and others selling the nonfood, 
high-margin products. Thus, one segment of small business is attempting to 
protect itself by ruining another segment of small business. 


THEORY VERSUS PRACTICE 


I cannot forego warning this committee of an attitude sometimes manifested 
hy businessmen in their approach to political and economic questions of policy. 
It is a glorification of the “practical” man, the man of concrete experience; 
it is the depreciation of the value of the “theoretical” man, the thinking analyst 
who attempts to distill general conclusions and general relations from the mass 
of varied experiences of countless practical men in all lines of endeavor. 

It is exemplified by such a question as: “Professor, how many businesses have 
you run in your life?” As if the only source of truth and knowledge was direct 
and personal experience. By such an attitude, the lessons of history, or rational 
analysis, and of vicarious experience are ruled out as necessary sources of truth 
to guide us in the solution of the problems of today. 
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Usually when such “practical” men claim exclusive right to decide economic: 
policy, their proposals, though they do not realize it, should be called invalid: 
generalizations from a very limited field of experience. And this amounts to 
acting like the worst type of “theoretical” man, the one who offers a false theory, 
or a false explanation, either because he did not have all the facts or because 
he failed to analyze them sufficiently. In other words, the practical man ends 
up as the worst type of theorist. 


CONCLUSION 


In conclusion, I should like to emphasize to the members of this committee that 
both the fact of my attention to such commercial problems and the nature of 
my solutions to them have a long and respectable line of historical precedents. 
One example must suffice. A Belgian Jesuit, Leonard Lessius by name, was a 
doctor of philosophy and theology and an expert in the commercial practices of 
the merchants of Antwerp and Brussels. He wrote a large volume entitled 
“Right and Justice,” first published at Antwerp in the year 1605. One historian 
in the Catholic Encyclopedia says of him and his work: “The chapters on interest 
and other commercial subjects are epoch-making in the treatment of these 
difficult subjects. Lessius was especially consulted by the merchants of Ant- 
werp on matters of justice.’ To show you that the merchants of 1605 and their 
problems were not too much different from the merchants of 1958 and their 
problems, I shall attach the following translation of a chapter from Lessius’ 
great work. The title of this chapter is “Whether all Monopolies are Unjust.” 

“It should be noted that monopoly, properly speaking, is had when one or 
a few bring it about that they alone can sell a certain type of good for that 
price which suits themselves. Generally, moreover, it is used by scholars 
for every machination and effort of merchants by which they bring it about 
that they are the only sellers of a good or that they sell for a definite price. 
This, moreover, can be accomplished in four ways: (1) either they conspire 
among themselves concerning the price so that no one will sell at a lower price; 
(2) or they arrange that they are the sole sellers of certain goods; and this 
is done, either on their own initiative or with a privilege from the prince: 
(8) by buying up and suppressing merchandise until its price has risen; or 
(4) by preventing the importation of this merchandise by anyone else. 

“As far as the first method is concerned, if sellers conspire on the price 
they do not sin against justice, even though against charity, as long as it 
is not above the legal price or above the highest common just price. Similarly, 
buyers, if they conspire in the lowest just price, or if they ask others not to 
buy for more than such and such a price, as long as this is not below the just 
price. This sometimes takes place in public auctions. * * * 

“Note, however, if any merchants by fraud or threats should prevent others 
from selling at a lesser price, they would be held to restitution to the buyers 
who have suffered a damage thereby. * * * 

“Secondly, I say, if the price on which sellers conspire is above the legitimate 
one or above the highest common just price, they sin against justice and are 
held to restitution of that surplus which the buyers have been compelled to 
pay, and, therefore, of all the damages that have thereupon followed. The 
reason is because the prices of things do not depend upon the will of mer- 
chants, but rather on the decree of a civil authority or on the common estima- 
tion made in good faith without conspiracy and without guile, having regard for 
the supply and the scarcity of goods, of buyers, of sellers, and all other cir- 
cumstances. Wherefore, whoever by advice or consent is the cause why 
someone pays a price higher than the common price, is thereby the cause of 
unjust damage to him and therefore is held to restitution.” 


Senator Morse. I hope that that does not mean you will unduly 
limit yourself, because I feel you owe it to the committee to give us 
the benefit of your views. You are well known in this field, and I 
think we ought to have a full statement from you. 

Father McEwen. Senator Morse, a few things have come to my 
attention that I would like to submit for the record, mainly clippings 
and comments in which I think you might be inter ested. 

Senator Morse. You identify them, and they will be received in 
the record. 
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Father McEwen. I’m going to submit them. I am going to give 
the clerk these particular pieces, if it is all right with the Chair, 
after I note what they are. 

Senator Morse. After you identify them, yes. 

Father McEwen. The first—is it my understanding that this com- 

lete statement is in the record ? 

Senator Morse. It is already in the record. 

Father McEwen. All right. 

There is a paragraph from a column by Father Wilfred Parsons, 
the famous lecturer and former editor of America, now writing from 
Georgetown University, in the May 17, 1958, issue of the Jesuit 1 maga- 
zine, America. This column is Father Parsons’ weekly column. 

In the course of a column on this date, he wrote: 

Here in the United States, we seem to live, and sometimes destroy, by the 
use of tags and slogans. We have, for instance, those fair-trade laws, which 
are merely a camouflaged campaign by some manufacturers joined with some 
retailer associations to destroy fair price competition. Even the President 
seeins to be taken in. by this transparent device. 

The next point on which I would like to offer some evidence deals 
with the situation with regard to failures in certain industries. 

Now, we are all aware of the fact that one of the chief proponents 
of this type of legislation is the drug field. I, therefore, would like 
to submit for the record certain statements and clippings tending to 
show that all the fields of American business, drugs least need any 
protection. 

For instance, I have a clipping from Drug Topics of April 14 of 
this present year, whose headline reads: “P harmacy Virtually De- 
pressionproof, NWDA Exports Says.” 

The first paragraph reads: 

Retail pharmacy is practically depressionproof, Albert B. Fisher, Jr., of the 
National Wholesale Druggests Association, told a seminar on drugstore manage- 
ment here. Mr. Fisher said that 1957 was the second consecutive year that 
pharmacy led all other retail fields in increase of business over the previous 
year. 

The dateline is Washington. 

Senator Morse. The clipping will be received in the record. 

Father McEwen. The clipping also states: 

In 1957, pharmacy business increased 10.2 percent over 1956, Mr. Fisher said. 
Despite the recession, economists predict a gain of 5.6 percent in 1958, he said. 


(The clipping referred to is as follows :) 
{From Drug Topics, April 14, 1958] 
PHARMACY VIRTUALLY DEPRESSIONPROOF, NWDA EXPERT SAys 


WASHINGTON.—Retail pharmacy is practically depressionproof, Albert B. 
Fisher, Jr., of the National Wholesale Druggists Association, told a seminar on 


‘drugstore management here. Mr. Fisher said that 1957 was the second con- 


secutive year that pharmacy led all other retail fields in increase of business 
over the previous year. 

Mr. Fisher appeared at the second session of a 10-week seminar sponsored by 
the Henry B. Gilpin Co. and the four pharmaceutical associations in the Wash- 
ington area. 

The seminar is being coordinated by the Adult Education Program in Dis- 
tributive Education, Small Business Administration, and the public schools of 
the District of Columbia. 
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Seminar registration has now reached 120, according to a Gilpin spokesman. 

In 1957, pharmacy business increased 10.2 percent over 1956, Mr. Fisher said, 
Despite the recession, economists predict a gain of 5.6 percent in 1958, he said. 

Principal reason for the increase is the prescription department, he added, 
pointing out that during the past decade, prescription volume has increased 
205 percent while all other drugstore sales have risen 71 percent. 

Mr. Fisher pointed out that, in order to take advantage of the drug field’s 
sound economic position, druggists should remember that a store can be ag 
many as 7 or 8 businesses and they must keep close watch on each department 
to see which ones are making money and which are losing profits. 


Father McEwen. From another drug magazine, the American 
Druggist for May 5, 1958, we have a report on the new Dun & Brad- 
street records or report on failures. The headline reads: “Drug Store 
Failures Off 27 percent From 1957.” 

This paragraph is worthy of interest: 


In this respect, the Dun & Bradstreet data provides additional evidence for 
American Druggist’s views (April 7 issue) that the Nation’s drug and food 
stores * * * because of the nature of the goods they handle * * * demonstrate 
a far greater capacity to weather periods of recession than do most other types 
of outlets. 

In fact, the American Druggist report noted, drugstore sales in the first 2 
months of 1958 chalked up a 10.1 percent increase over the corresponding 1957 
period, while total retail sales tallied a meager 1.3 percent rise. 


Senator Morse. The clipping will be received in the record. 
(The clipping referred to is as follows :) 


{From American Druggist, May 5, 1958] 


DRUGSTORE FAarILuRES Orr 27 PERCENT FrRoM 1957—Dun & BRADSTREET OFFERS 
NEW PROOF OF TRADE’S RESISTANCE TO RECESSION ; 3-MONTH SaLes UP 8 PERCENT 


More evidence of the drug trade’s ability to resist economic recession was 
turned up last fortnight by Dun & Bradstreet, national credit rating firm. 

At a time when recession factors are producing the highest rate of business 
failures in nearly 20 years—45 to 50 businesses each day—the rate of drugstore 
failures in the first 3 months of this year actually declined 26.5 percent from 
the same 1957 period. Dun & Bradstreet has just revealed in a special report to 
American Druggist. The same is true of food stores and, surprisingly, of gift 
shops as well. 

Otherwise, with business failures in all fields running about 12 percent higher 
than in 1957, casualties among retailers are up at least 13 percent. However, 
liabilities of retail businesses which are closing up shop this year are 34 percent 
greater than last year, indicating that the recession is taking a mounting toll 
of moderate and large volume businesses. 


EVIDENCE 


The Dun & Bradstreet report shows that only 34 drugstores closed their doors 
in the first 3 months of 1958, compared with 43 during the comparable 1957 pe 
riod. Among food and liquor stores there were 284 failures in the first quarter 
of 1958 against 304 in the corresponding 1957 quarter. 

In this respect, the Dun & Bradstreet data provides additional evidence for 
American Druggist’s views (April 7 issue) that the Nation’s drug and food 
stores—because of the nature of the goods they handle—demonstrate a far 
greater capacity to weather periods of recession than do most other types of 
outlets. 

In fact, the American Druggist report noted drugstore sales in the first 2 
months of 1958 chalked up a 10.1 percent increase over the corresponding 1957 
period, while total retail sales tallied a meager 1.3 percent rise. 

On the basis of United States Department of Commerce tabulation, it was 
found that—aside from drug stores—only food stores were able to match their 
1957 sales gains in the January-February 1958 period. A nationwide checkup 
of leading drug wholesalers and chain drug organizations, reported in the same 
American Druggist analysis revealed also that drugstore sales were substantially 
ahead of last year for the first 10 weeks of 1958. 
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DEFERRED BUYING 


Taken together, the evidence reported by all of these sources, including Dun 
& Bradstreet, unmistakably points to the conclusion that consumers, when they 
are confronted with economic uncertainty, will curtail purchases of almost all 
types of goods—except for merchandise carried in drugstores and food outlets. 
Even necessities like clothing on which consumers can postpone purchases, are 
adversely affected to a greater degree than drug and food products. 

Based on the Dun & Bradstreet figures, the following table shows, for each 
of the 6 retail fields listed, the total number of business failures reported dur- 
ing the first 3 months of 1958 compared with failures in the corresponding 1957 
period. 





Apparel stores. 

Food and liquor 

Lumber, building materials, and hardware 
Sporting goods 

Drug stores 

Gift shops 


LIABILITIES 


With respect to the liabilities involved in drugstore failures so far this year, 
Dun & Bradstreet reports that the 34 casualties had total liabilities of $732,000, 
against liabilities totaling $1,579,000 by the 48 casualties reported in the first 
quarter of 1957. 

In the appare! field, however, total liabilities of stores that went out of business 
in the January—March period, soared from $6,530,000 in 1957 to $12,118,000 in 
1958. Another indication that more large volume retailers are taking a beating 
is the fact that, in the food and package liquor fields, total liabilities of stores 
that failed in the 3-month period were up from $6,138,000 in 1957 to $6,476,000 
in 1958, even though there have been fewer casualties this year 

The relative stability of gift shops in the face of the business down turn is 
described as unexpected. 


FIRST QUARTER SALES UP 8.2 PERCENT 


Bringing up to date a report in the April 7, issue of A. D. on how sales this year 
compare with sales during the first 2 months of 1957 in 9 retail fields, figures just 
issued by the United States Department of Commerce for the first 3 months of 
1958 show that drugstore sales are continuing to hold up better than sales in 
other fields, excepting the food trade. 

As the following table shows, the drugstore sales for the January—March 1958 
quarter are up 8.2 percent over the year before, ranking second only to the 8.5 
percent increase recorded for the food field. The figures represent the percent 
of change in sales recorded for each of the fields listed during the first 3 months 
of 1958, compared with the same 1957 period: 

Percent 

change 
I I ccs th +8. 
Drugstores____--_-- : a +8. 
Apparel stores___-- +7. 
a call da his Li seen tiati ie gs ciate lias Mba ones Be +5. 
General merchandise +1. 
Rating, drinking places___- j 
Furniture stores___- —4. 
REDE: COCR RCRSTED” WUNTIOIION = 0 ac esiiniee oi nce a tmig wee se purndainin dear eaten Ment embuat —6. 
Automotive —12 


hee 


Father McEwen. From the Drug Topics of March 31, 1958, we have 
a headline: 


nb ouctae 


Drugstore mortality rate is low compared to other retail fields. 


This, again, is a report of a speech by a Mr. Kuehn of Dun & Brad- 
street. This, incidentally, Senator, is interesting for his listing of the 
reasons for failures. 
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This paragraph reads: 


He listed reasons for drugstore failures unearthed in a survey conducted by 
his firm. They were: Heavy withdrawals (high living, family illness, high store 
expenses), debt, personality problems, changes in neighborhood, new competition, 
faulty buying, badly planned expansion, poor bookkeeping, dingy appearance, 
and inefficient employees. 


No mention there, even, of price. 
Senator Morse. The clipping will be received into the record. 
(The clipping referred to is as follows:) 


DrRvUGSTORE MortTALity RATE Is Low COMPARED TO OTHER RETAIL FIELDS 
[From Drug Topics, March 31, 1958] 


The rate of retail drugstore failures is low, W. H. Kuehn, of Dun & Bradstreet, 
told the fifth annual Pharmacy’s Public Health Forum at Brooklyn College of 
Pharmacy, Long Island University. 

The forum was held on two evenings, March 4 and March 11. 

Speaking during the second session of the forum, Mr. Kuehn pointed out that 
only 29 per 10,000 pharmacies fail in a vear. In contrast, he said, there are 52 
failures per 10,000 stores generally, and in 1957, 40 failures per 10,000 retail 
stores. 

He listed reasons for drugstore failures unearthed in a survey conducted 
by his firm. They were: Heavy withdrawals (high living, family illness, high 
store expenses), debt, personality problems, changes in neighborhood, new com- 
petition, faulty buying, badly planned expansion, poor bookkeeping. dingy 
appearance, and inefficient employees. 

Another speaker was Dr. Simon Dack, past president of the American College 
of Cardiology, who discussed Newer Drugs Used in Heart Failure. 

His presentation was divided into (1) digitalis glycosides, and (2) diureties. 

Dr. Dack said much progress has been made in the last generation in the field 
of drugs used in heart failure therapy. 

The third speaker was Leo E. Brown, public relations director and assistant 
to the general manager of the American Medical Association. 

MOST ARTICLES NOT CRITICAI 

He pointed out that last year there appeared over 360 articles on medicine and 
health in popular periodicals and less than 5 percent could be interpreted as 
critical. 

He concluded : “All of the high powered public relations programs that Madison 
Avenue can conjure up will be of little value unless every doctor, pharmacist, 
nurse, hospital, drug manufacturer, technician, etc., will agree to provide prompt, 
courteous efficient service at any time of the day or night.” 

Father McEwen. From the Washington Views column of the 
Journal of the American Pharmaceutical Association, April 1958, the 
Practical Pharmacy Edition, the first paragraph of this column, 
Washington Views reads: 


Although all segments of pharmacy have never been financially sounder, vigor- 
ous moves by the Federal Government now being made to reverse the recession 
in other fields will help to bring even greater returns to the drug field at all 
levels. 

Senator Morse. Excerpts from the article selected by the witness 
will be received in the record. 

(The document referred to is as follows :) 


{From Journal of the American Pharmaceutical Association, April 1958] 
WASHINGTON VIEWS 


Although all segments of pharmacy have never been financially sounder, vig- 
orous moves by the Federal Government now being made to reverse the recession 
in other fields will help to bring even greater returns to the drug field at all 
levels. 
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Hearings just held by the Food and Drug Administration to determine whether 
or not synthetic carotene, as well as the natural product, should be classified 
as a harmless color for foods demonstrated the ticklish task of obtaining all 
pertinent information without opening up to competitors trade secrets attained 
at high cost in time, manpower, and money. 

Rigidity of thought engendered by anxiety causes people to act irrationally 
even to the point of self-destruction, psychiatrists say. The antidote is coopera- 
tive effort on constructive and widely beneficial programs in an atmosphere of 
mutual trust. The mad rush toward worldwide destruction can be halted in 
this manner by broadened international health programs. 

Accidental strafing of civilian communities and the series of six unarmed 
atomic bombs accidentally dropped from round-the-world bombers by the United 
States Air Force has added to world tension and contributed their share to the 
impairment of mental health. 

Ingredients for success in science, according to Dr. James R. Killian, Jr., 
special assistant to President Eisenhower for science and technology, are found 
in the perception and acceptance of high standards and ideal aims; in relation- 
ships to people; in capacity to be compassionate as well as bright; and tender 
as well as high minded in loyalties and allegiances. He said: “Scientists and 
engineers, if they are to be of maximum effectiveness, must possess the true 
professional spirit of ministering to the public.” 

The United States of America, finally aroused to the need for stiffer curriculums 
at all levels of scientific and professional education, is taking steps to eliminate 
“snap” courses and to develop each student as close to the limit of his abilities 
as possible 

President Eisenhower, stressing the special importance of private initiative 
in these difficult times, said: “In the world conflict between those who believe 
in the supremacy of the state and those who believe in the supreme worth of 
man, freedom’s victory clearly requires vitality in the individual citizen—and 
vitality in the voluntary associations in which he chooses to join for common 
purposes,” 

Father McEwen. Now, Senator, as to various professors who have 
testified, I merely call attention to the fact that I am testifying as a 
private person representing no organization, without any interest 
on either side except the general welfare of the economic and social 
system under which we live. 

I call your attention to a matter I have treated on page 3 of the 
statement. I wish to clear up a point on which misunderstanding 
has arisen in the past. 

I am not now, nor have I ever in the past, engaged in a defense 
of a completely free market in the old sense of jungle competition. 
A careful reading of all my statements on these matters will reveal 
the fact that I const: intly e: all for correct markets and for uninfluenced 
decisions of free buyers and sellers within an orderly social frame- 
work. 

Included in that orderly social framework are considerations for 
the dignity of the worker and employee, and a sense of—a natural 
sense of—fairness to both buyers and competitors. This is com- 
pletely different from the unlimited freedom claimed by some ad- 
vocates of the old laissez-faire economics. 

I emphasize this point to prevent misconceptions or misrepresen- 
tations such as occurred on some occasions in the past. 

Just last month, for instance, after hearings on the Harris fair 
trade bill, the N. A. R. D. Journal carried the following paragraph. 
It is an account of those hearings. It made me, incidentally, look 
a little bad. 

Senator Morsr. You want to get used to that if you participate in 
conferences. 
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Father McEwen. At any rate, the paragraph read: 


Mr. Wimmer’s emphasis on the ethical contributions of fair trade were in 
sharp contrast to the testimony of one opposition witness, Rev. Robert J. 
McEwen, 8. J., associate professor of economics of Boston College, who pro- 
pounded a theory of justice in a completely free market place and contended 
that the Harris bill would be in conflict with such an ideal system. 

Consequently, I soon received a clipping of that paragraph and a 
long letter from a local druggist. equivalently saying, “How could 
you do such a thing to us?” 

I wrote to that man enclosing a complete text of my testimony, and 
asked him to examine the testimony and tell whether the editors of 
that account in the N. A. R. D. Journal had been guilty of mis- 
representation or not. To this day, I have heard no more from my 
druggist friend. 

Obviously, for instance, I do not defend all those buying practices 
exemplified in certain of the antitrust suits, where real—which I 
would be tempted to call unscrupulous and unethical—compulsion, 
threats, and other types of power were exerted by a large chain 
organization on the people it bought from. 

That is a peculiar type of phenomenon that caused the headlines 
to say that the Department of Justice was prosecuting a concern for 
selling too low. 

The real crux of that case was that it was prosecuting them for 
buying with the wrong methods. 

I have no defense of that type of operation, either. 

In other words, there is a certain element and a certain degree of 
common justice and common equity that competitors should and 
buyers and sellers should have toward one another. 

In any hearing on American business problems, it can usually be 
taken for granted that all participants agree on the desirability of a 
functioning price system. There is a quotation on page 4 of my text 
where the German Minister, Mr. Erhard, saw fit to warn us that he 
saw alarming symptoms in the American economy, whereby produc- 
tion could decline while prices rose. This sentence is worthy of note: 

Any real entrepreneurial activity implies the risk of loss as well as the chance 
of profit. 

Here I interject a comment that statistics on business failures can 
be largely a red herring, unless you are willing to take the stand that 
you won't allow anybody into business. Of course, you won’t get 
as many failures, or at least not as many, if you restrict the entry 
of people into business. 

s long as you are willing to let people take a gamble, you have to 
be willing to face the fact that the gambles will fail, not always out 
of the unjust or unethical treatment by somebody else, but by the very 
natural fact that talents differ, not all gamblers are wise, and anyone 
who does take a chance in a venture like this runs the risk of failing. 

The price system has been aptly likened to an economic thermostat 
regulating conditions in the economy. 

Anything like a price-fixing law is equivalent to jamming or break- 
ing the thermostat. It prevents the transmission of the natural 
changes in economic forces of supply and demand into the conditions 
cf production and distribution. It equivalently abolishes market 
prices as the regulators of what the people want produced and dis- 
tributed. 
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The example of England in recent months should serve as a warn- 
ing to us about the disastrous effects that will follow from long adher- 
ence to national price fixing. 

The British are very anxious at the moment to reduce the cost of 
living and to cut prices. They wish to do that, however, without 
sacrificing their present standard of living. 

The only way this can be accomplished is by forcing greater effi- 
clency into industrial and distributive operations, which will enable 
the lowering of prices all along the line. 

However, . the British housewife has become so accustomed to price- 
‘fixed commodities, she has become so used to the idea of a normal 
price for an article, that she will not be stimulated to increase her 
buying by price cuts introduced by manufacturers or distributors. 

In other words, the British economic system has lost its thermostat. 
Its price system will no longer act as an incentive to buyers to buy 
more goods when the prices are reduced. 

This situation has led one British observer recently to call for the 
abolition of all individual resale price maintenance privileges in order 
to break the British housewife’s dependence on, and adherence to, 
normal prices. 

It is most discouraging, therefore, to find responsible writers in 
the United States seriously advocating a return to wage and price 
controls by the Federal Government as a solution to problems of 
inflation. 

Surprisingly enough, we find David Lawrence in a column pub- 
lished April 14, 1958, concluding that— 

There is no way out except wage and price control to ward off the coming 
inflation. 

I hope this does not represent the prevailing sentiment in either 
political party. Such despair in the possibilities of a pricing system 

and a market system makes one wonder about the traditional con- 
servative opposition to all forms of socialism. 

Consequently, I have no hesitation in stating bluntly that those busi- 
nessmen and others who are advocating a uniform price for every 
product in every store and are thus cooperating in stifling the price 
system and market system as the regulator of our economy—such men, 
in addition to, in my judgment, propounding a completely false eco- 
nomic and marketing theory, such men are leading us into the Socialist 
state economy by the back door. 

If the economy is not subject to regulation by a flexible price sys- 
tem, responsive both to consumers’ desires and producers’ capabilities, 
then what is left ? 

Merely what David Lawrence, having succumbed to a form of eco- 
nomic despair, has suggested—a form of governmental price and wage 
control. 

I may come to it later, but I do want to interject a notion here that 
has run through all the hearings as I have listened to them so far, that 
much-abused word “competition”; that “competition” should mean 
competition between people who offer buyers economic values. 

Therefore, when Senator Humphrey put two bottles of aspirin or 
Bufferin on the counter this morning and said they were the same prod- 
uct, that is, strictly speaking, not ‘correct. Physically, they may be 
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the same product, but economically, in the hands of retailers and 


wholesalers and so forth, they represent different economic values, 

Otherwise, a retailer is not selling himself, his location, his serv ice, 
his credit—all the other things that even Senator Goldwater said he 
incorporated into his operation in order to make himself a specialty 
store. He is selling more than just a product. 

If we would use the word, therefor e, and get the notion of “compe- 
tition” in toto, a total competition—it is not just in the physical 
identity of the product—we would be closer to economic reality, and 
we would see why two sellers should not be forced to sell the physical 
product at the same price, regardless of the additional economic values 
that they have incorporated into that physical product. 

Now, I think that is a tremendously important point, and I would 
like to see anyone challenged every time they use that word “competi- 
tion” and especially when they say, “service competition”—services 
have a price, just as everything else has a price. So that competition 
in service is price competition just as well. 

Masters eliminates a lot of the service. Therefore, he drops his 
price. That makes perfect sense, and I think much of the debate on 
these problems has been clouded by the double meaning or triple 
meaning of words like “competition.” 

I think if you will put it in that way to any retailer, he would recog- 
nize the fact that what I say is true. He is not selling just a bottle 
of whatever the components of aspirin are; he is selling | that bottle, in 
his store, at his hours, with his terms of trade, service, delivery— 
everything else, even the nice smile he gives in contradistinction to the 
gruff treatment you might get in some other store. 

Every one of those aspects adds something to the value of that 
product, and has a price. 

Therefore, competition, if it hasn’t got a price, is meaningless. In 
other words, everything that a seller does to attract a buyer is offer- 
ing the buyer a value, and he is offering it to him ata price. There 
is a price tag on every value. 

I seriously think much of the literature on this could have been 
avioded if everybody were forced to recognize the one meaning of 
many of these terms. 

The next section of my prepared statement deals with two aspects 
of so-called discount houses—sources of supply. 

They come from a factual narration, to me, of a specific situation. 
They exemplify one type of operation, where a discount operator has 
an agent going to various smal retailers and saying, “The manufac- 
turer won't sell me directly. Will you give me 5 extra dozen or 500 
units” of whatever it is. “Will you buy. that amount extra and then 
ship it to me? We'll pay you so much over the price you pay. 

If he does that to enough small retailers, he can accumulate a whole 
warehouse of goods. Then, of course, the warehouse is sold, perhaps 
even as a loss leader, and the company is furious because it doesn’t 
know how those products got into the hands of these stores. 

I asked the friend of mine who told me that story, “Why didn’t the 
company stop?” Pardon me, that particular type of operation is 


beyond the control of the company. Iadmit that. But it reflects some. 


discredit on the small-business community which is cutting its own 
throat, apparently, by doing this. 
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The other type of operation I mentioned in that part of the state- 
ment has to do with fraudulent mail-order sales, whereby a corpora- 
tion sets itself up overnight and sends in a mail order to a company, 
which the company fills. This is an actual fact. This actually hap- 
pened, and the company filled three orders before it requested payment 
for the first one. At that time, the corporation vanished, and the 
company is stil] waiting for its money and never ee to get it. 

The obvious question which oceurs to me, which I asked the sales- 
man, “Why did you fill the unknown order?” 

“Well, the company was a little careless. It didn’t investigate. It 
just filled it. Now, they have been burned, and they are not going 
to do that any more.” 

But that particular method of a discount or another operation, a 
mill outlet, one of those places, obtaining goods was due particularly 
to the company s carelessness, which it could stop and would stop. It 
now won't sell to anybody except its own salesmen. 

Now, if competition comes from sources like that, 1 don’t approve 
of it, because there is something fraudulent in the origin of the goods. 
However, apart from examples like that, and I would believe and 
trust, though I didn’t check it, that reputable discount houses like 
Mr. Masters’ obtain their goods directly and straightforwardly. 
Then, if they do obt ain them that way, I say apart from fraud and 
misrepresentation in obtaining of the goods, and apart from fraud and 
misrepresentation in the se ing of the ; goods, they have a perfect right 
to price at whatever level they deem necessary to stay in business. 

I say no one will challenge the right of any American to open up a 
business in any location or any type of building not prohibited by 
local zoning laws. 

Then, presuming he is licit in buying and selling, he is perfectly free 
to price them to yield him as high or as low a percentage of the profit 
as he desires. 

Consumers will determine whether he survives or not. But I am 
aware of no moral law which requires him to regard a 40 percent 
margin as inevitably necessary. 

Among the conclusions that I quote on page 9, I would like to 
emphasize the third and fourth : 

I agree that small business should get certain forms of special assist- 
ance. I maintain that fair-trade laws are not the proper instrumen- 
tality to give it tothem. They probably do the small man more harm 
than is realized, particularly because they raise the general cost of 
doing business and invite chainstore competition with speciality shops. 

I have mentioned before the conc ept of competition in business that 
is found implicit. A name for that concept of competition used by 
the proponents of fair trade is usually called interproduct competi- 
tion. Both Christian price justice and the United States antitrust 
laws imply interseller competition. Only the latter is able to supply 
a theory of the function of the retailer th: at makes it clear that dis- 
tributors perform a real economic service to society worthy of a 
justified financial reward, 

I'll skip the next few pages with a brief summary of the central 
point in a doctrine of price justice that is the se sible one in a philo 
sophical sense. 
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The essence of the proposition is that buyers and sellers are sup- 
posed to exchange objective equalities of value, things that are a 
jectively equal in value. Gas doen't cheat the other, in other words, 

How do we know when these things that are to be exchanged are 
objectively equal? In free societies and free economies, the mani- 
festation of objective equality of values must be left to a social device 
known as the common estimation of free buyers and sellers in a correct 
market. 

On page 12, I enumerate the characteristics of a correct market. 
Obviously, before I do, I say: 

This will be a matter of degree; the perfect fulfillment of all the conditions 
for a correct market will represent an ideal that exists nowhere in full reality, 

There is no question about that. However, governmental policy 
should be one that attempts to push markets and the economy toward 
the ideal rather than away from it. That is my proposition or as- 
sumption. 

In other words, we should be trying to make markets more perfect 
and correct, rather than deliberately, as I envision fair-trade laws— 
rather than deliberately preventing the approach toward correct 
markets. 

The four elements that are crucial and central to the correct market 
are: 

Availability of information on both sides—and, incidentally, that 
factor is one that the Government can do most to improve—— 

The setting of standards—for instance, the publicity value of the 
Federal Trade Commission activities, which attempt to clear away 
fraudulent advertising, misrepresentations of all sorts—all those can 
be conceived of as improving the element of knowledge on the part 
of buyers and sellers. I think Government can do most in that area. 
That is why I have approved the moves in certain States to set up an 
office of a consumer counsel, which would be in some respects a minia- 
ture Federal Trade Commission in its publicity aspects, not in its 
judicial or quasi-judicial aspects, merely attempting to spread con- 
sumer information and improve consumer information. 

In that way, too, organizations like Consumers Union perform 
a very valuable function. It is the consumer market which govern- 
ment, being the representative of all the people, should pay most 
attention to. It is the consumer market that most needs this help to 
get adequate information. 

The intermediate markets between the consumer and the primary 
manufacturer are usually staffed by well-paid and well-informed 
buyers. The retail stores, and so forth, have expert buyers, and they 
are not fooled by a lack of information. 

Now, if we could do the same thing at the ultimate consumer level, 
we would improve the quality of consumer buying. 

The next condition that would make for better markets is what I 
referred to before as a “sense of natural justice.” 

Senator Morsr. May I interrupt, Father? 

I don’t think I quite followed you on this consumer-buying prob- 
lem. Would you have States set up a trade commission office that 
would advise the consuming public in regard to quality and prices? 
Is that this last suggestion of yours? 

Father McEwen. Well, the concrete suggestion that I have ap- 
proved—which is in effect in New York State, in the Office of the 
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Consumer Counsel to the Governor, staffed by Dr. Campbell, which 
has been proposed in Massachusetts and, I believe, in Michigan; 
and perhaps in Florida—I was told it was in Florida—is to dupli- 
cate the New York system. 

Now, essentially, that office in New York is functioning as an in- 
vestigator of consumer complaints. 

Senator Morse. I see. 

Father McEwen. Publicizing consumer complaints. It is active 
as a publicity device to spres ad information to the consumers about 
how to get into installment credit, what dangers there are, what 
terms to look for in the signing of installment credit contracts. That 
is What I have in mind. 

Senator Morsr. You didn’t have in mind a sort of State consumer 
research department that would make available to the consumer the 
details about the articles themselves, as you would get through a 
service such as C ore Research ? 

Father McEwen. I didn’t have that particularly m mind, though 
you might get to it. I’m not prepared to rule it out at the moment. 
The gene1 ral principle is that I would like to see any governmental 
activity that is directed toward improving information in the hands 
of buyers. 

Now, the Federal Trade Commission, I believe, was originally sup- 
posed to do something like that, and apparently got sidetracked on this 
judicial aspect, and there is a serious question about whether its effect 
iS as great as its original sponsors hoped or intended. 

The second condition is that natural sense of justice. There are 
many things that competitors and sellers will do to buyers and 
ether competitors that are not exactly illegal at the moment, but, if 
you press them, they might admit a little sheepishly that it. wasn’t 
so nice to do that. 

Now, those are the things that only a natural sense of what is fair 
can reach. The law, I don’t believe, will ever be able to spell out 
all those situations in detail. 

Now, therefore, the more a system of responsible natural justice 
grows among businessmen, the more closely we will approach that 
condition of market correctness. 

The third and fourth conditions apply to freedom and the absence 
of coercion or influence. 

Obviously, it is in the third and fourth conditions that fair- trade 
laws break down. A frequent allegation in a fair-trade argument is, 
“Here is the product. Its price is fixed, and the consumer is free to 
take it or leave it. So there is real freedom in the market.’ 

Senator Morsr. You spoke earlier, Father, about this gamble in our 
economic system. There is a problem, or course, and you make very 
clear that you are not talking about an economic jungle-law system, 
that you are supporting fair restraints. 

Now, you speak here about the importance of our having a sense of 
justice and market correctness, the freedom on the part of the buyers 
and sellers to express the mi arket or true value of this product, which, 
in their judgment, is the value of the product, and the lack of any 
substantial influence to distort either the demand or the supply side. 

I don’t want to digress too far afield, but, as you know, for some 
time I have been very - much concerned about this whole trade- practice 
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field, not only in my position as a legislator but in my position as a 
customer. 

I would like to relate to your testimony this little homely example 
right here in the District of Columbia. 

‘T am one of these do-it- -yourself fellows. I do it myself when 
think I can save some money, although there are members of oa 
family who will assure you that it means more expense in the long 
run. 

Be that as ii may, recently, I have been a purchaser of paint. Some- 
times in my nonlegislative capacity, | find out something about the 
paint industry. For the life of me, I can’t understand the paint 
prices. 

Three weeks ago, I saw an ad in one of the Washington papers, 
$1.99 a gallon for outside white paint. 

If you have ever tried to paint an outside rough-oak lumber fence, 
you will know that it drinks paint. I bought 3) gallons. Now, in- 
terestingly enough, it came in a carton of a well-known paint firm, 
but had no labels on the cans. They were nice, shiny bright cans, un- 

labeled. 

I took it, and I haven’t had any better paint in a long time. 

So, I went down the next day to get 30 more gallons. The next day 
it was not $1.99 a gallon. It was $35 55 a gallon the very next day. 

So, as a ambler in this sense, I judged I had made a very, very 
good buy. So, I have been keeping my eye on the paper. In today’ 's 
paper, it is $1.99 again. I aman early riser, and I got 30 more gallons 
out to my place. “But, when you buy it at $3.5 5d, it has a label on it. 
When you buy it at $1.99, it hasn’t a label on it, although you have 
the salesman’s assurance that it is the same paint; and T think it is. 

I am interested here in these criteria of economic behavior that you 
set up on page 12, both for the businessman and for the purchaser. 
Like David Haram, I am not particularly concerned about my soul in 
a matter such as this, but I am interested in the competitive system 
in the terms that you use competitive system. 

But relate that homely example to the thesis of your argument here 
this afternoon. Am I dealing with a loss leader? They didn’t sell 
me anything else. There hasn’t been a chance of selling me something 
else ; I didn’t need something else. 

Is that a loss leader or just a discount system ? 

Father McEwen. I would suspect—it was unbranded when you 
bought it at $1.99 ? 

Senator Morse. Unbranded at $1.99, and branded when you buy it 
at $3.55. But you can’t get it at $1.99 except on these special days. 

Father McEwen. That could, of course, be a case of the seller re- 
moving the brand identification. 

Senator Morsr. No, these cans never had any brand on them; they 
never had any paste on them. They came right out of the factory 
unbranded. 

Father McEwen. It is either a case—and I would have to get cost 
figures to tell you whether it is a loss leader selling or not—it is either 
a case of loss leader selling or low margin selling. 

Senator Morsr. Do you “figure they caught me? 

Father McEwen. No, you “said it was the same quality. 

Senator Morsr. Of course, that is what they tell me. I have a 
friend in the town where I usually g ret my paint, and he said, “You're 
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not getting good paint.” TI said, “Come on up and see.” He came 
up and said it seemed to be good paint, but, “I pay much more than 
that wholesale for the paint you have been buying.” 

Father McEwen. I would say the difference is made up by the 
brand. You are paying for the brand on the other price, and my 
theory relating to this, I would say—I am almost positive—that it 
is not a loss leader because of the evidence, as quoted by some of the 
witnesses already, even the Canadian investigation which I have here 
in this briefcase on loss-leader selling, came to the conclusion that it is 
practically insignificant or nonexistent, as a reality of selling actu- 
ally below cost. 

I would say you are paying a fair price when you buy the unbranded 
article 

[f you choose to pay that much extra for a brand, you do it vol- 
untarily, and you know what you are doing, then I’m forced to ac- 
cept the consumer’s action as his estimation of value. 

Now, I know that his estimation of value has been created by ad- 
vertising and has been, to some extent, though not all, falsified by 
advertising. In other words, he thinks something is which isn’t. But 
there is no way that I know where you can separate what he legiti- 
mately thinks and what he doesn’t legitimately think. You will have 
to accept that, provided he is free to choose, what he chooses cor- 
responds to his intellectual and emotional judgment. 

Senator Morse. My suspicion is there probably is a difference in 
quality, but it is good enough for my needs, which satisfies me. 

But go ahead, I don’t want to get us off the track. 

Father McEwen. Those are the four conditions. I think an ex- 
amination of them, with all the qualifications that I have added in the 
course of our discussions, will substantiate my first point, that I am 
not supporting a system of unrestricted jungle competition between 
unscrupulous dealers and retailers. 

There is one point that I think most worthy of note, and that has 
to do with the earlier mention I made of the concept of competition 
and the retailer. As I said once before, if the retailer is just a man- 
ufacturer’s agent, carrying out blindly the manufacturer’s orders— 
namely, stocking his product, putting it out for customers to see, 
wrapping it up and sending it to them—how does that give him a spe- 
cific function to perform which will differentiate him from a dumb 
vending machine? After all, even a vending machine is adding time 
and place utilities to the manufacturer’s product. In point of fact, 
the vending machine is adding more of these utilities, because it is 
open 24 hours a day, in most cases. Under this fair-trade conception, 
how does a retailer add any more than a machine? 

Now, in a conception of a retailer’s function that lends him both 
dignity and the right to a substantial reward, the retailer should be 
sort of a consumer’s agent. He should act as the consumer’s eyes 
and ears, and give him correct and honest advice. He should stock 
good-quality merchandise, and reject worthless ones, and, thereby dis- 
courage manufacturers who are producing worthless products. He 
should, therefore, pave the way for having products produced and 
sold that are meeting true needs of consumers at true prices. He 
would, therefore—and this is most important; it has been mentioned 
before, and I want to emphasize it—a retailer like that would force 
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back through the distribution system correct costing and pricing on 
the part of manufacturers. Then it can be truly said that he is per- 
forming a real economic service to both buyers and sellers. Then, for 
a valuable contribution to the distributive system, he merits a proper 
reward. 

I come back to what I mentioned before about a definite meaning to 
“competition.” What a seller is selling is not merely that physical 
product; it is all the others—time, place, form, service, and instruc- 
tion—all utilities that he is adding to the bare manufacturer’s product 
as it left the hands of the manufacturer’s factory and came into the 
hands of the retailer. In a sense, all these utilities are value added to 
the manufactured item. Therefore, I deny the identity or similarity 
between the product in the retailer’s store and the product to the 
manufacturer’s hands. They are two different things. Therefore, I 
find it hard to see why the power of pricing all those retailing func- 
tions and services and values should be allocated to a manufacturer. 
That is what makes no economic sense to me. 

That is why I say here that, if a retailer acquiesces in that type of 
pricing, he is surrendering his whole function. He is selling himself 
out, in other words. He is admitting that the value of his services 
may properly be set, not by him in his relations with his customers, but 
by someone, some third party, this manufacturer. I have never heard 
anyone adequately answer my contention on that point. That is why 
earlier I said that businessmen who persist in setting up as an ideal 
this uniform price in every store, in every corner of the land, are 
sabotaging the old American economic system—to the extent that 
there is no correspondence between services performed and _ prices 
charged. 

I think I should repeat the last point, since I mentioned Senator 
Humphrey’s bottle of aspirin. 

Senator Morse. I think you should mention the difference between 
aspirin and bufferin. 

Father McEwen. I have been saying, Senator Humphrey, that one 
of the crucial points that I consider necessary to clear up and to 
specify in this whole debate relates to the definition and meaning 
of the term “competition.” Now, it isn’t often—— 

Senator Morse. Father, I have to go to make a speech on the floor 
of the Senate that doesn’t have anything to do with fair-trade prac- 
tices; it just has to do with morality in Government. So, you will 
have to excuse me. 

Senator Humpurey (presiding). Would you wait just a moment, 
Father / 

( Discussion off the record.) 

Senator Humrnrey. Father, the informality of these meetings is 
only exceeded by your persuasive logic and eloquence. Now that 1 
have interrupted your presentation, I am going to say to you that 
you should proceed forthwith. 

w e have discussed these matters privately many times, and I want 
to say for the record that Father McEwen’s knowledge of economics 
and i sincerity of presentation and of analysis is ‘surely very re- 
freshing, and very helpful to all of us. It has been to me.” I'm 
sure you know that, privately and personally. 

Father McEwen. Thank you, Senator. 
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Senator Humpnurey. Go ahead, please. 

Father McEwen. The point I wanted to repeat while you were 
here, which I made earlier in the statement, had to do with the defini- 
tion of “competition.” Now, briefly, it is exemplified by the plac- 
ing of those two bottles, as you did this morning, in front of you. 
You said, “This is the same product.” 

Now, physically, it is the same product, but I claim that the 
product of the same manufacturer in the hands of different retailers 
becomes a different product. There are different economic utilities— 
time, place, instruction, form, delivery, services—all those things. 
They are all economic values, and they are all enticements to the 
consumer. In other words, he is being offered something. Every 
time you offer the consumer a value, you change the total ‘bundle of 
economic values that you are offering, and as “such, therefore, it is 
not precisely, strictly accurate to say it is the identical product as 
when it left the hands of the manufacturer. Therefore, it is not 
strictly accurate to say that Mr. Jones, selling on the corner of 14th 
Street, is the same as Mr. Jones selling on rural free delivery 1, out 
in the country somewhere. You shouldn't expect the price to be the 
same, because the utilities being contributed are not the same. There- 
fore, I say, to use the word “competition” strictly, you should talk 
of competition in the performance and the giving of the total pack- 
age, Which means all the economic utilities that are involved in the 
retailer as he delivers goods to his customer. That could, as I say, 
even include the smile and friendliness of the retailer himself, which 
could make me, the consumer, like to go there. 

Senator Humpnrey. I thoroughly agree with that. There are 
many factors, beyond the material product, that make up the total 
economic picture or economic complex. Those are factors which 
oftentimes are overlooked in the rigidity of law. 

Father McEwen. That is right. 

Senator Humpurey. I have no doubt in my mind that there are 
shortcomings to these devices that some of us seek to design and to 
apply to particular situations. We have talked about this before, 
that there are real shortcomings. The question sometimes gets to be 
the choice between two less-than-desirable alternatives. 

You go ahead, Father. I don’t want to philosophize with you here, 
even though I must say I never enjoyed philosophizing with anyone 
quite so much. 

Father McEwen. Thank you. 

Ill conclude briefly, because I know the committee is pressed for 
time. 

There is one other definition of that word “competition” that I 
would like to see the committee, if it had verbal power in a legislative 
way, strike from the debate. The constant talk of an average cost 
of doing business is a very dangerous concept, in my eyes. The aver- 
ages, as you know, are made up of high extremes and low extremes. 
and a whole range in between. To expect every store to be selling at 
the average is a “little unrealistic and a little unexpected. In other 
words, it won’t be an average. It would be a complete uniformity if 
everybody were selling at the average. Therefore, I am constantly 
distressed by the appe al of businessmen—and I’m sure it is in complete 
good faith—when they refer constantly to this Harvard cost-of-doing- 
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business survey as something that ought to guide them. Therefore, 
T am distressed at any law ‘that attempts to set up a cost-of- doing- 
business survey as the basis for any pricing prescription. That is, to 
my mind, freezing into law and into the economic system the status 
quo. After all, the average is last year’s average, last year’s status quo. 
You are freezing that into law. In a sense, that is preventing the 
average from every being lowered by more ‘efficiency. 

As I said in the statement here, there are many examples of costs 
of doing business, such as one I quoted from, Gimbel’s, where there 
were about 500 parcels—560 sales checks tot: me $6,000 were written 
for merchandise that was out of stock. AI] these customers had to be 
contacted and later rehandled. There are so many elements of cost 
in business that I hate to see anyone use it as a legislative basis. 

Senator Humpurey. At best, those analyses of costs of doing busi- 
ness should be guideposts, advisory. 

Father McEwen. I think originally the trade associations meant 
them to be used in a commonsense fashion by individual stores. Indi- 
vidual stores shouldn’t expect to be on the average. It might be above 
the average if it is doing more than the average person in that line of 
business, and if it is more efficient, it would be below the average. 

Senator Humpurey. One of the things I found out about this, 
Father, in my visits with retail merchants—and the »y have been nu- 
merous, as you know—is that many of the smaller merchants—I am 
talking about a man who does a $100,000-a-year business, $50,000-a- 
year business, $150,000- or $200,000-a-year business—these people do 
not have the kind of cost accounting systems and the kind of consultant 
service that gives them guidelines ‘and directives as to how you would 

really pare off costs, or to stretch them out and ther eby minimize them, 
Thstobenn, they need some kind of analysis to give them direction. 

Take, for example, the drug business. The Eli Lilly Co. for a long 
time would do surveys for drugstores. [have known many stores that 
had Eli Lilly actually analyze their books—the kind of books that 
were kept. Sometimes those books aren’t as elaborate as you might 
expect in a larger business. Out of that cost survey or that analysis 
of a year’s business. you would get some guideline or direction as to 
whether you were spending too much on advertising, the percentage 
of total sales you spent on rent, the percentage of total sales deemed 
to go for pilfering. You have to figure out these items. Some of the 
big companies, some of the big universities, such as Harvard, your 
own school, and others, have made these studies, which are helpful to 
the independent merchant, where he couldn’t get the same kind of 
service without a substantial outlay of money. 

But, as I understand it, you are not decrying those services? You 
are not trying to prejudice them? You are merely saying that they 
ought not to be a guideline for firm law. 

Father McEwen. For firm price-fixing law. They can be guide- 
lines fer merchants. 

Senator Humpnrey. | wanted to get that straight. 

Father McEwen. All I want to do is not use them as guidelines for 
price-fixing law. 

I did offer in the House hearing a platform for small-business help, 
which, as you know, involved four points involving credit and finan- 
cial aid and vigorous enforcement by the Federal Trade Commission 
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and the Department of Justice. I might add, Senator Humphrey, 
that it might be worth looking into. If what I have heard in the city 
in this last week about the deterioration of the trial section of the 
Department of Justice has any truth to it, we won’t have any anti- 
trust enforcement long. I am under the impression that there is 
something wrong in the fact of longtime career employees in the 
Antitrust Division suddenly—4 in the course of 1 year—suddenly 
leaving the Government. I think it is very dangerous to the enforce- 
ment of these laws that we have such an event happening. 

Senator Humpurey. The staff of this committee has a standing 
instruction, particularly this subcommittee, to keep a watchful eye 
over the enforcement activities of the Department of Justice and the 
Federal Trade Commission. I think this is absolutely essential. 
There is no substitute that I know of for effective enforcement of the 
antitrust Ilaws—the Robinson-Patman Act, the Sherman Act, the 
Clayton Act, and the Federal Trade Commission Act. And, they 
should be applied as Congress intended. Many of the complaints 
that come to a committee such as this, the executive agencies never 
would get. I look upon the Federal Trade Commission as but a 
mere enforcement organ of law. I have often felt that a real applica- 
tion and enforcement of the Robinson-Patman Act would remove 50 
percent of the drive people have for price maintenance. 

Father McEwen. And if J am correct in thinking that it takes 5 
years to develop a good antitrust lawyer, to see career employees with 
15 years’ service in the Department lost to the Government is a serious 
blow. 

At any rate, the fourth point would be tax evasion, and the fifth 
point would be your loss-leader bill. 

I may stop bere—I think you are going to ask some questions, and 
I probably will bring out—I’ll just call your attention to the second- 
last page of my manuscript. Since I saw you last, I have been doing 
a fair amount of research into the old 15th, 16th, and 13th century 
writers. In the course of that research, I came across this Belgian 
Jesuit, Lessius, who wrote in 1605—and I translated, because I thought 
the committee would be interested in it, I translated a section of his 
work with the title, “Whether All Monopolies Are Unjust.” I do call 
the attention of the committee to the fact that merchants haven't 
changed very much in the intervening centuries, and that there is a 
long tradition justifying the interest. of ourselves in these problems. 
You will note that that first paragraph dealing with the ways of 
monopolizing sounds very modern. 

Senator Humrurey. Yes. 

Father McEwen. I'll close now with a comment on your loss-leader 
proposal. There have been several mentions of that so far. 

It is true that there are objections th: at ean be brought against the 
loss-leader bill. Even though some have advocated the idea that you 
should allow them to sell at loss-leader prices as to form of advertis- 
ing, still, I think the policy should be to discourage such things be- 
cause of the potential danger that can arise. So even though they 
would be difficult to define, and so forth, I can’t see too much problem 
about saying you can’t sell below the price on the invoice that you had 
when you bought the merchandise. It is a psychological contribution, 
so that it is the will of the public, expressed in Congress, that nobody 
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should engage in what you commonly call this “undercutting for mali- 
cious intent. 

With that, I’ll close the statement as far as I am concerned. 

Senator Humrnrey. Mr. Jehle wants to ask a question. I’m going 
to say that we have two more witnesses, Father, and I’m going to cut 
our visit here a little short, because I do believe we'll get back together 
again. One of our witnesses is from Baton Rouge, La., and the other 
is from St. Paul, Minn. TI think you ought to ‘know that I went to 
graduate school in Baton Rouge, La., and Iam from Minnesota. So, 
I have an affinity for our other two witnesses, as much as I love Father 
McEwen and Boston College. 

Father McEwen. Most of my statements are already in the record. 

Senator Humpnrery. And the full statement is already in the 
record ; is it not? 

Father McEwen. Yes. 

Mr. Jennie. Early in Father McEwen’s statement, he introduced in 
the record a paragraph from an article from the current issue of 
America magazine, an article by Father Parsons, which, in effect, 
is critical of fair-trade competition. I think, to have the record as 
nearly balanced on this point as possible, we should insert in the 
record an article which I recall appeared in America magazine back 
in 1952. That article was written by a prominent Jesuit, Father 
Benjamin Masse. Am I right? 

Father McEwen. Yes. 

Mr. Jeune. Father Masse reviewed the arguments pro and con 
fair-trade competition and came to the conclusion that he favored 
fair-trade legislation.. I think a reading of that article would, in 
effect make it clear that our good friends, the Jesuits, such as eve ry- 
body else on the question of fair-trade competition, differ among 
themselves. Father Masse also quoted from Quadragesimo Anno, an 
encyclical in which the Holy Father said that unrestricted price- 
cutting practices lead inevitably to monopoly. I think Father 
McEwen would agree that Father Masse’s article ite 1 also go into 
the record. 

( The article referred to follows :) 


[America, January 26, 1952] 
BUSINESSMEN BATTLE OveR Farr TRADE 
senjamin L. Masse 


While housewives may be glad of the low prices occasioned by 
the “price wars” which fair-trade laws are meant to prevent, it is 
quite probable that such wars, like many wars, do no real good in 
the end. Father Masse here sketches the pros and cons of the fair- 
trade problem—a real problem of controlling competition without 
opening the door to monopolistic practices. 


For a few weeks last Summer New York housewives had the time of their 
lives. On May 28 Macy’s, the big, sprawling store on Herald Square, announced 
2 series of price reductions that left economy-minded ladies gasping. The next 
day Gimbels, Abraham & Straus, Bloomingdale’s, a dozen others got into the 
fight. They let it be known that no one, but absolutely no one, was going to 
undersell them. Fora while nobody did. 

The women loved it—those women, that is, who had the stamina to mix 
with the milling mobs and elbow their way close to the counters. The lucky 
ones went off with radios and television sets, bedding and furniture, drugs and 
cosmetics, electrical gadgets of all kinds at prices, my dear, that were simply 
out of this world. 
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It’s a safe bet that only a handful of the ladies who stormed the department 
stores ever heard of “fair trade.” Yet fair trade was the big issue in the price 
war. What is fair trade? The answer to that is a long and fairly involved 
story, which we'll try to tell right away. For the moment, it’s something that 
prevented Macy’s from doing what it did before a certain day in May. It’s 
something that learned minds think is so important that the whole future of 
our competitive system is bound up with it. It’s also something that is very 
controversial, something that can be settled only by Congress. Any day now 
the fight over fair trade will come to a boil on Capitol Hill. 


BACKGROUND 


As a practical policy fair trade in the United States is not more than 20 years 
old. It dates from the early 1930’s, when businessmen were not nearly so 
affluent and self-assured as they are today, and when unregulated competition, 
where it prevailed, was not universally regarded as a blessing. 

Among the people most grievously hurt by the naked competitive scramble for a 
contracting depression market were the little fellows who sold tobacco in a hole 
in the wall, ran our corner groceries, or made a modest living out of the thousands 
of small drugstores that dot the streets of our towns and cities. Sharing their 
grief were manufacturers who had spent a fortune on advertising to build good- 
will for their trademarked products. They stood by helplessly while price-cutting 
merchants destroyed in a day the reputation for quality they had cultivated for 
years. 

The little fellows, with the druggists in the van, went howling for relief to their 
State legislatures. Touched by the plight of their constituents, who had some 
political weight to throw around, the legislators quickly voted them relief in the 
form of fair trade acts. 

These were laws which allowed manufacturers of branded products—“Band- 
Aids,” for example, or “Frigidaires’—to determine a minimum resale price for 
their goods. The legislation permitted manufacturers to enter into a contract 
with their retailers (or jobbers or wholesalers) which bound the latter not to 
sell below the minimum fixed price. Once such contracts had been signed, no 
retailer operating within the boundaries of the State, whether he signed the con- 
tract or not, was allowed to sell the manufacturer’s product below the stipulated 
price. If he did so, the manufacturer could bring the price cutter to heel by 
securing an injunction against him in the State courts. He could also sue for 
damages. 

None of these laws, it should be noted, permitted horizontal price fixing, that is, 
agreements between 2 retailers or 2 jobbers or 2 manufacturers. The only price 
fixing legalized was vertical, between a manufacturer and a retailer, or a manu- 
facturer and a jobber. Furthermore, no manufacturer could lawfully enter into 
such agreements unless his products were in competition with similar products 
of other manufacturers. By 1937 no less than 42 States had fair-trade laws on 
their books. 

MILLER-TYDINGS ACT 


Since doubts arose over the validity of State fair-trade legislation, which some 
thought in conflict with Federal antitrust laws, the small-business men went 
marching on Congress. After some soul searching, in the face of a forbidding 
Justice Department and a reluctant President, Congress amended the Sherman 
and Federal Trade Commission Acts in 1937 by passing the Miller-Tydings Act. 
The law was slipped through, in spite of Executive opposition, as a rider to an 
appropriation bill which the President could not very well veto. 

The Miller-Tydings Act neither authorized nor forbade State legislation on 
fair trade. It simply stipulated that manufactuers and retailers operating 
under State fair-trade laws were not to be held in violation of the Federal anti- 
monopoly laws. Their contracts setting minimum resale prices, provided they 
were in accord with State laws, were not deemed an infringement of the 
Sherman Act. 

For nearly 14 years, though frequently challenged in the courts, fair trade 
weathered all the legal storms which aggressive merchants blew up. In 1949 
the Florida Supreme Court did hold the State’s fair trade law unconstitutional, 
but the lawyers immediately put their heads together and fashioned a substitute 
which calmed the judicial scruples. Thereafter only the most jittery fair traders 
could see any threatening clouds on the legal horizon. The 45 State acts seemed 
secure. Cutthroat competition on trademarked goods had declined. The Amer- 
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ican Fair Trade Council stood vigilant guard and issued press releases at the 
drop of a hat. Who knew, perhaps the holdouts—Missouri, Texas, Vermont, the 
District of Columbia—would eventually learn the score and come in out of 
the rain? 

LEGAL BOMBSHELL 


Then the lightning struck, and the blow was all the more paralyzing because 
it came suddenly and without any warning thunder. A supermarket in New 
Orleans, Schwegmann Bros., cut prices on Seagram’s and Calvert Reserve whis- 
key. The distillers took their complaint to a Federal court and won an order 
enjoining Schwegmann from cutting prices on their products. Schwegmann ap- 
pealed to the Supreme Court, but nobody seemed much concerned about the out- 
come. It looked like a routine case, no different from all the others which the 
courts had consistently decided in favor of fair trade. 

Imagine the consternation, then, in fair trade circles when on May 21 the 
Court by a 6 to 3 decision upheld the appeal and reversed the lower court. It 
decided that Schwegmann was free to cut prices on Seagram’s and Calvert Re- 
serve to its heart’s content, free to commit, in the ironic phrases of the fair 
traders, all the philanthropy it desired. 

The Supreme Court decision did not condemn the Miller-Tydings Act and all 
State fair trade laws as such, It did not find them unconstitutional. It merely 
noted that contracts between manufacturer and retailer obliging the latter not 
to sell below a fixed minimum price were, in the nature of things, voluntary 
agreements and, therefore, did not apply to nonsigners. Said Justice Douglas, 
who wrote the majority opinion : 

“Contracts or agreements convey the idea of a cooperative arrangement, not 
a program whereby recalcitrants are dragged in by the heels and compelled to 
submit to price fixing.” 

Though the Miller-Tydings Act survived the Court’s bombshell constitutionally 
intact, though the various State acts, except for the nonsigner clauses, were 
not touched by it, the whole system of fair trade was dealt a mortal blow. If 
nonsigners were not bound by the minimum resale price fixed for their State, 
if they could cut prices with impunity. signers would have to reduce their prices 
to meet this competition or go out of business. 

In the confused weeks following the Schwegmann decision some optimistic fair 
traders suggested that manufacturers might salvage a lot from the debacle 
by selling only to distributors who would agree to abide by the minimum resale 
price. But the more realistic pointed out that this was no solution. Manu- 
facturers might not be willing to cut so drastically the number of their distribu- 
tion outlets, since ‘hat would also reduce their volume of sales. Even if they 
were willing to freeze out nonsigners, they would scarcely be able to make the 
ban effective. A store like Klein’s on Manhattan’s Union Square has beén known 
to sell branded products which it most assuredly never purchased either from 
the manufacturer or his recognized jobbers. Where Klein picked them up 
is Klein’s secret, and the big, cutrate store isn’t telling. It would cost the 
manufacturer considerable time and money to find out. It would cost him so 
much time and money that he would soon be obliged to throw in the towel, even 
if he happened to be as big and wealthy as General Electric. 

Furthermore, even if the manufacturer were able and willing to stop the 
flow of his products to nonsigners, it might be illegal for him to do so. Before 
the courts at the present time is a very interesting case which may reveal a new 
obstacle to fair trade in the Sherman Act. Last November a big New York 
distributor, Masters, Inc., charged Sunbeam, Inc., producer of Mixmasters and 
other appliances, with violating the Sherman Act and sued it in Federal court 
for treble damages of $75,000. Masters contends that an agreement between 
Sunbeam and eight of its distributors not to sell Mixmasters to nonsigners of its 
regular fair trade contract is a conspiracy in restraint of trade. Should Masters 
win this suit, fair trade is for all practical purposes doomed. 


THE WENTLING CASE 


The Wentling case is another delayed-action bomb that may ge off any time. 

S. A. Wentling, a Philadelphia mail-order house, sold Sunbeam appliances all 
over the country below the different fair-trade prices prevailing in the various 
States. At Sunbeam’s behest the Federal district court in Philadelphia ordered 
the Wentling Co. to cease and desist, rejecting its plea that it could not be expected 
to know all the minimum retail prices fixed by Sunbeam in 45 States. Last sum- 
mer the Supreme Court ordered the district court to review the Wentling case 
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in the light of the Schwegmann decision. Since Wentling is a nonsigner, the 
decision against the price-cutting mail-order house may well be reversed. That 
would give mail-order houses the green light to play hob with fair trade all over 
the country. 

Coming after the Schwegmann decision, the filing of Masters’ suit and the 
reopening of the Wentling case left the fair traders with only one recourse. 
Their position had become so perilous legally that they had to petition Congress 
for relief. They had to have a new law that would spell things out so clearly 
that even the Supreme Court would understand. That is what they are up to 
now on Capitol Hill, with their Operation Restoration. hey want another 
amendment to the Sherman Act, one this time which will legalize beyond doubt 
all the nonsigner Clauses in State fair-trade acts. In no other way can the 
hole opened by the Schwegmann case be plugged, or the potential danger in 
Masters v. Sunbeam, and Sunbeam v. Wentling be averted. 


PROS AND CONS 


Fair traders have refurbished their two traditional arguments and are all set 
to fire them at Congress. 

They will argue that without minimum resale prices the field of retail dis- 
tribution will soon be monopolized by chains and department stores. The big 
stores will provoke price wars on branded products, as some of them did last 
summer, and gradually force all neighborhood stores out of business. Unlike 
the little stores, firms like Macy’s handle thousands of items. They can afford 
price wars. They can easily make upon non-fair-traded jewelry, carpets, hard- 
ware, sporting goods, shoes, and clothing what they lose on trademarked goods. 
Only 10 percent or less of their stocks are fair traded anyway. Only fair trade 
can keep the corner drugstore, the small furniture dealer, the little tobacco shop, 
and liquor store in existence. 

Fair traders will also argue that the manufacturer has an inherent right to 
control the price of a proprietary article. He has spent millions in research, de- 
veloping and perfecting it, attached his name to it, built for it a reputation for 
quality through careful manufacture and costly advertising. Without fair trade 
he cannot protect his product from the debasing price cutting of unscrupulous 
retailers. He cannot prevent retailers from cashing in on the goodwill he has 
built, and cashing in on it in such a way that they destroy it. That’s what hap- 
pens when a retailer puts on a branded product a price tag only slightly higher, 
or no higher at all, than the one on a cheap product. 

The antifair traders will reply that the Miller-Tydings Act is a monopolistic 
graft on the body of the Nation’s antimonopoly legislation. The Sherman Act, 
which enshrines the country’s belief in free competition, forbids price fixing as 
a restraint on trade. Miller-Tydings permits it. In the face of this admitted 
fact, the antifair traders are unimpressed by the argument that fair trade is 
necessary to preserve competition in the retail field. No matter how you cut 
it, they say, fair trade is price fixing and has all the stifling effects of price 
fixing. 

More specifically, they will argue that fixing a minimum resale price is not 
fair because it does not allow for differences of costs amont retailers. If one 
retailer runs his business so well that he can sell at lower prices and still make 
a profit, why shouldn’t he be allowed to do so? And why shouldn’t the con- 
sumer be permitted to shop around and enjoy the lower prices which a retailer’s 
efficiency makes possible? 

They will argue, finally, that fixed prices are the first fatal step in an in- 
exorable process that leads to rigidity and stagnation. Fixed prices keep sales 
down. Low sales limit production. Limited production spells unemployment. 
Unemployment leads to still lower sales, and thus the vicious circle is complete. 


CONCLUSION 


Though the arguments on both sides are persuasive, this writer, if he were a 
Congressman and had to judge between these battling businessmen, would, for 
the present at least, side with the fair traders. 

In the first place, there is such a thing as a fair price, a price which allows 
a fair return to the investor and a fair wage to the workers. Unrestricted com- 
petition often reduces prices at the expense of decent wages for workers and 
legitimate dividends for stockholders, so the competitive price is fair to neither. 

Secondly, unrestricted competition leads in practice, as well as in theory, to 
monopoly. Pope Pius XI noted this 20 years ago. 
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Thirdly, the arguments pushed by the anti-fair dealers are something less than 
overpowering. They can all be reduced to one, namely, that fair trade is mo- 
nopolistic and suffers from all the ills of monopoly. 

This is not at all clear. According to the Miller-Tydings Act only those manu- 
facturers can write fair trade agreements whose products are “in free and open 
competition with commodities of the same general class produced or distributed 
by others.” If the fair-trade price on a Simmons bed, or a Mixmaster, or a 
bottle of Bayer aspirin has been set too high, it is reasonable to suppose that 
competition at the producer and, except in fair-traded products themselves, at 
the retailer level wi'| soon bring it down. If consumers can’t shop around for 
bargains on a Beauty Rest, they can and do shop around for mattresses that are 
in competition with it. So long as this is possible, there is no real monopoly, 
There is no danger that savings in costs will not be passed along. There is no 
danger that artificially high prices will discourage buying and thus cut sales 
volume. (If fair traders are interested in keeping sales down, why do they 
spend millions of dollars annually on advertising?) 

For the rest, fair trade does protect the small merchant. By outlawing cut- 
throat prices it keeps many small retail businesses in existence and, to this 
extent, promotes competition and gives encouragement to private enterprise. 

To be preserved, competition does have to be controlled. Fair trade may not 
be the best way to control it, but until it has had a longer trial, or until a better 
way is discovered, it should not be prematurely destroyed. What 45 States have 
found good and necessary for business cannot be nearly so pernicious as the op- 
ponents of fair trade make it out to be. The burden of proof rests on them. 

Father McEwen. I would call attention to the time difference 
between the two. 

Mr. Jentz. Well, Father, you have introduced the economic views 
of a Jesuit from the 16th or 17th century. 

Senator Humpnrey. You see what happens when you get mixed up 
with one of these lawyers. 

I'm glad you quoted from the America magazine. I think it is 
one of the best publications, and I am very pleased that my friend 
found something on the other side of the story. 

Father McEwen. I had a discussion with Father Parsons the other 
night, and he told me that Father Masse had been down about 2 
w eeks ago. I really believe that he has not changed his mind on it: 
so you are correct, Mr. Jehle, even though he has “not published any- 
thing this time. 

Senator Humpnrey. I would like to ask you many questions, 
Father, but I am going to forgo that pleasure now because of the 
lateness of the hour. I hope } you are going to testify, and I know you 
will, before the Legislative Committee. I really recommend that 
you do. TI think you know I am of the opinion that we need to get 
as much information on these subjects as we possibly can. IT have 
some preconceived opinions, which I suppose is the fault of every 
human being, about the kind of legislation we ought to have, or I 
wouldn’t have introduced certain bills. But by the same token, I 
recognize that, when you introduce bills, it is not necessarily the 
final product. It is sometimes hard to get. one’s constituents to un- 
derstand this, but you can’t really discuss things before a committee 
of Congress until you have something to point to. Therefore, the 
three bills we introduced, one on Federal price maintenance to super- 
sede the McGuire Act, the second on the loss-leader item, and third, 
to amend the Robinson-Patman Act, I thought covered the galaxy of 
problems before us relating to resale competition. I have been of 
the opinion that these hearings, while not legislative in character, but 
essentially consultative and advisory, would be helpful to Senator 
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Bible and his subcommittee that will undertake hearings on legisla- 
tive proposals before us. It is there that I hope you, as well as other 
witnesses who have testified before us pro and con relating to legisla- 
tive proposals, will appear. 

Thank you, Father McEwen. 

Father McEwen. Thank you, Senator. 

Senator Humpurey. We come now to the statement of Mr. Cort- 
land J. Silver, of St. Paul, Minn. 


STATEMENT OF CORTLAND J. SILVER, SILVER JEWELERS, 
ST. PAUL, MINN. 


Senator Humpurey. I should state for the record that Mr. Cortland 
J. Silver and I traveled together last night from Minneapolis-St. Paul 
into Washington, D. o via Northwest Airlines. We arrived in 
Washington, ‘but discussed en route m: nny of the problems that are 
before this subcommittee. Mr. Silver is one of our most successful 
and respected businessmen. He is active in civic affairs; presently 
is conducting at least a half dozen major civic programs, one of 
which is the March of Dimes, Also, Mr. Silver has been an adviser 
to the State and Federal people on matters relating to independent 
small business. I wasn’t asked to give any pedigree of this witness, 
but I know him so well and I am so delighted that he is here, that I 
thought I would take the time to say so. 

Now, Cortland, go right ahead and make your statement and pro- 
ceed as you would like. 

Mr. Sitver. Thank you, Senator, and Mr. Chairman. I am going 
to read my statement. Might I add the fact that, though the Senator 
and I traveled together last night, I had this prepared before I left 
St. Paul, even though I am supporting the Senator’s position. 

Mr. Chairman, it is a distinct honor for me to appear before this 
subcommittee and I sincerely welcome the opportunity to express some 
of my views regarding problems concerning the small-business man. 

My name is Cortland J. Silver and my home is in St. Paul, Minn. 
As a point of background information, 1 am engaged in the retail 
jewelry business. I have seven jewelry stores with locations in St. 
Paul, Minn.: Winona, Minn.; Rochester, Minn.; La Crosse, Wis.; 
Eau Claire, Wis.; Wausau, Wis.; and Fort Dodge, Iowa. I have been 
in the jewelry busines for the past 20 years, 

Now, down to the business before this subcommittee. 

I firmly feel that one of the paramount problems facing many 
retailers throughout the country is their constant effort to maintain 
price standards after the abandonment of fair-trade agreements by 
many large manufacturers. 

I have always felt that legitimate competition is a healthy thing. 
(rood, clean, fair competition is the v very background of our American 
way of business. Competition, however, becomes unhealthy and bad 
when some firms resort to unfair price-cutting activity which—in the 
long run—hurts manufacturers, retailers, and consumers alike. 

Smal-business men must have the opportunity to sell their products 
in a reasonably stable market. I feel that it is vitally important that 
small-business men be put on an equal footing with other large retail- 
ers or wholesalers. 
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A spiraling increase in the cost of business operations threatens to 
bankrupt many small businesses unless positive steps are taken to help 
prevent destructive price competition. Small business must be assured 
that irresponsible price cutting does not reach such proportions that 
market prices dip to a dangerous point where the businessman cannot 
afford to remain in business. 

I am confident that this committee is already well aware of the 
mounting number of small businesses already bankrupt and also well 
aware of the mounting number on the brink of bankruptcy. 

Might I add at this stage that there are many firms that have a 
backlog of financial well- -being that they are calling on for reserves, 
and they are just hanging on at this stage, Senator. 

Business failures, according to Dun & Bradstreet reports, are at 
the highest level since 1933. 

Many of the oldtime jewelers—jewelers who knew their business— 
are now, unfortunately, out of business. I personally know of about 
10 to 12 jewelry firms in areas where I do business who have recently 
gone bankrupt, sold their business, or gotten disgusted and just closed 
their doors. 

I feel that what is bad for one jeweler is also usually bad for 
another jeweler. If it hurts my neighbor, it also hurts me. 

I believe that when one jeweler goes down, it becomes a danger sig- 
nal to every jeweler in the country. On a larger scale, when any one 
business fails, it becomes of vital concern to every other business. 

In other words, the crux of the problem seems to be that the cost of 
doing business continues to go up and the profit continues to go 
down. I think that is true in most industries. 

It, of course, is obvious that the profit of a firm cannot go below a 
certain point if the business is to operate solvently. After that point, 
it becomes economically unsound to remain in business. 

Unfortunately, too many small businesses are being squeezed be- 
tween the pressure of big business on one side and the pressure of 
“upstairs” merchants or discount-house operators on the other side. 
As a consequence, many small- business operators find themselves in 
a sort of no man’s land between the devil and the deep blue sea. 

Operating on a very minimum overhead cost, discount houses are 
able to maintain a lower profit point and thus use this as an unfair 
price advantage in competing with retailers operating with average 
or normal overhead costs. 

I would like to focus my testimony on the effects of discount-house 
operations in the jewelry business, and, in particular, the effects that 
such oper: ators are having on consumers. 

There has already been, during the course of these hearings, con- 
siderable testimony concerning the sorry position that many legiti- 
mate long-est: ablished retail firms find themselves in as a result of 
the growing competition of discount-house operations. 

In such discussions, however, it would be well also for us to consider 
how the consumers are being shortchanged—so to speak—thanks to 
the discount houses. 

There are few products sold today of which the buying public, as a 
whole, has less knowledge than that of the jewelry industry. The 
average person, for ex: umple, in his entire life probably will not buy 
more than one diamond ring. A few customers, like Tommy Man- 
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ville, buy 8 or 10. It has often been said, and it is certainly true, that 
when you purchase a diamond you should know with whom you are 
dealing. 

The qualified jeweler is simply not an order taker. His role is not 
just to sell goods. He has an equally important duty and that is to 
give the prospective buyer professional and honest guidance and 
counsel in selection of a diamond or other jewelry. One does not 
learn the jewelry business overnight. It takes a considerable period 
of time before a man is qualified to serve as a professional jeweler and 
give sound advice to the purchase of precious stones and other items. 

Unfortunately, however, with the rapid growth of discount-house 
operations in the j jewelry business, more and more of the buying public 
have become victims of pitchmen whose only concern was making a 
quick profit overnight without concern for the buyer's welfare. “In 
other words, to preface that comment, I'll say that the majority of the 
discount operators that I know of are not qualified in the jewelry 
field. Yet they sell jewelry. 

The honest, legitimate jeweler who is endeavoring to sell quality 
jewelry and to build a reputation for honest dealing and high pro- 
fessional service, is being placed in a virtually impossible competitive 
position. 

As I have already noted in my testimony today, I personally know 
of several respectable long-established jewelry firms which have been 
forced to close their doors, due to the fly-by-night operations of dis- 
count houses that often sell inferior and mislabeled merchandise. 
These discount merchants in the jewelry business are rarely, if ever 
qualified professionally to give the high-quality services and goods 
which the buying public expects and deserves. 

Not only is the average discount-house operator in the jewelry busi- 
ness unqualified for suc ha position, but he engages in false and mis- 
leading advertising to entice the unwary buyer into his store, only 
then to try to pass off on him inferior merchandise upon which he 
realizes a handsome profit. 

It should be noted that discount houses offer no servicing of goods 
except at a stiff price. The legitimate, established jeweler, as you 
know, guarantees his merchandise for a specific period of time and 
backs up this guaranty with free and qualified servicing. The lack 
of any such services by the discount houses permit them, of course, to 
sell at a lower figure but in the long run, in my judgment, it is the 
buyer who ends up the loser. 

In summation on the above-mentioned points, it is my confirmed 
opinion, as a jeweler for the past 20 years, that discount-house opera- 
tions not only work a great hardship and threat to legitimate firms 
but they work to the serious disservice of the buying public, which 
is becoming more and more open prey to operators who (1) have no 
professional training or qualifications, (2) misrepresent their goods 
and sell inferior produe ts, and (3) offer no servicing after a purchase 
is made. 

I might also mention what to me seems another important aspect to 
be considered in discussing the role of discount houses. That is the 
importance in having mere chants who play an active role in the com- 
munity, who have their roots in the community and who plan to grow 
and develop as a vital part of the community. Business firms, as 
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you know, do play an important role in the community development 
and activities. 

The Senator has already related my experience, so I won't go into 
that. 

Senator Humpnrey. I think this point is a very valid point, Mr, 
Silver. It has frequently been overlooked. I think you were out of 
the room this morning when I asked one of the witnesses, “What is the 
purpose of business,” ‘and he answered, “To make a profit.” Now, that 
isn't the only purpose. If that were the only purpose of your business, 
you would have twice as much time with your family; you would have 
twice as much time with your friends. I know how much time you 
put in with your family, and how much time you put in with your 
friends; how much time you put into activities that possibly, indi- 
rectly, could contribute to your business, but you don’t put that time 
in for that reason. So it isn’t only the purpose of the business to make 
money. That is what I was trying to bring out. If that is the only 
purpose, to make money, then it becomes an unsavory operation. 
Thank goodness, many businessmen look upon their business as a 
way of ‘making money to do other things that are constructive. I 
think that is what you represent here. One of the reasons why I am 
happy to have a man like you up here is because there is too much of 
talk that, if you get in there and mix it up according to the rule of the 
jungle at the economic level, you can make money. You can make 
money, but in the process, you leave a trail of economic casualties and 
brutalities, and you fail to make the contribution to community life 
that is required of a responsible citizen. I believe very strongly in 
this. My colleagues to the right and left of me have heard me lecture 
on this again and again. This i is something that people have to think 
of more and more, when they talk about economics. 

Thanks for listening. 

Mr. Strver. I concur with you, Senator. I made that statement in 
connection with the survey of some of the discount houses in our area. 

My own experience, which includes being chairman of the State 
march of dimes, commissioner on the metropolitan airport commission 
in the Twin Cities, and past service for 7 years as chairman of the 
mayor’s Armed Forces services committee, is a typical example. I 
mention this only for the purpose of showing the role which countless 
thousands of established and stable business firms play all over 
America in contributing to the civic enterprises of their communities. 
Discount houses do not tend to become established businesses in a 
community—their turnover is high. Asa result they make little con- 
tribution to the welfare of the community and at the same time they 
jeopardize the continued success of old and established firms. That is, 
old and established firms, who certainly, throughout the period of 
years, have made more than a substantial contribution to their com- 
munities. 

The solution to the problems raised by the discount houses, I need 
not tell this subcommittee, is far from simple. ‘There is no single 
patanswer. But I do believe that the proposals which have been made 
in the form of legislation offered by Senator Humphrey, of whom I 
might say we in Minnesota are especially proud, would be very bene- 
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I am referring to the three bills, S. 3850, S. 3851, and S. 3852, which 
Senator eee introduced in May of this year. 

The first bill, S. 3850, has as its purpose the establishment of a fed- 
erally sanctioned system of resale-price maintenance. This resembles 
closely the various State fair-trade laws which have as their purpose 
the authorization of resale- price control to manufacturers having a 
trademarked product in “free and open competition” with one 
produc ts. 

S. 3851 and S. 3852 are designed to prohibit loss-leader sales—very 
important. The former bill makes it unlaw ful for a retailer to sell 
any commodity at less than his “delivered cost.” The latter bill would 
amend the Robinson- Patman bill by prohibiting “sales at unreason- 
ably low prices where the effect is to destroy competition or to elimi- 
nate a competitor. 

I do not pose as an expert on antitrust or fair-trade legislation. 
Perhaps the proposals of Senator Humphrey will, in the wisdom of the 
Congress, J modified or extended. But I think that they represent 
a basically sound and carefully considered approach to this serious 
problem. 

In introducing these three bills to protect the small retailers of 
America, Senator Humphrey stated on the Senate floor: 

Congress must carefully guard against breaking faith with those small-busi- 
ness men whose survival depends upon a strong and vigorous fair-trade system. 
Though this responsibility is, indeed, great, I am fully confident that Congress 
will discharge it as successfully as has always been done in the past. 

With these words I heartily concur. And I say most respectfully 
to the members of this subcommittee that hundreds of thousands of 
small retailers, such as myself, all over the country are looking to the 
Congress for legislation which will, at least, give the legitimate and 
established retailing concern a measure of protection “against the 
predatory-pricing practices of so many discount houses. 

In closing, may I express thanks once again for the opportunity to 
appear here today to give to you the benefit of my thinking on this 
problem which is of such immense concern to so many independent 
retailers. 

Senator Humpnrey. Mr. Jehle, do you have any questions? 

Mr. Jeune. No. 

Senator Humpurey. Did you have any, Mr. Creech ? 

Mr. Creecu. No. 

Senator Humpurey. For myself, I don’t think that I need to ask 
any question, but I did want to say that Minnesota has a fair-trade 
law which is still being enforced; does it not ? 

Mr. Siiver. Yes. 

Senator Humpnrey. Have you found that our fair-trade law 
in Minnesota has had some beneficial effect upon your business 
operations / 

Mr. Strver. Yes; I have. I think it is difficult for a small retailer 
to compete with a man who has unlimited capital and who can put 
out these loss-leaders and discount the merchandise. I think the man 
who has enough capital can stand there and knock anybody out of 
the box, so to speak. 

Senator Humpurey. It is rather like playing in a poker game with 
aman who has Fort Knox, Ky., at his back door, and you are sitting 
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there with the proceeds from a popcorn machine. You can put up a 
good show for a while, but, eventually, it gets a little rugged. 

Well, the hour is late, and I want to say thank you for your patience, 
You have waited a long time to appear here. Thank you for your 
fine statement. 

Mr. Stiver. Thank you, Senator. 

Senator Humpnrey. Our next witness is Mr. Charles Fort. 

Is Mr. Fort in the room ? 

Mr. Fort. I would like to make a request, if it is agreeable. I would 
like to stay over until the morning since the hour is so late. 

Senator Humrnurey. Shall we go off the record for a minute. 

(Discussion off the record. ) 

Senator Humpurey. The meeting is recessed until 10 o’clock to- 
morrow morning. 

(Whereupon, at 5:10 p. m., the hearing was recessed, to reconvene 
at 10 a. m., Wednesday, June 25, 1958.) 
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WEDNESDAY, JUNE 25, 1958 


Unirep Srares SENATE, 
Setecr CoMMITTEE ON SMALL Business, SUBCOMMITTEE 
oN ReraiinG, DistriBuTioN, AND Farr Trape Pracricss, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:20 a. m. in room 
457, Senate Office Building, Senator Russell B. Long, presiding. 

Present: Senators Long, Humphrey, Proxmire, Goldwater, and 
Javits. 

Also present: Walter B. Stults, staff director; Philip F. Jehle, 
counsel; William A. Creech, counsel; and Raymond B. Watts, counsel. 

Senator Lona. Our first witness this morning is Mr. John W. 
Gwynne, Chairman of the Federal Trade Commission. 


STATEMENT OF HON. JOHN W. GWYNNE, CHAIRMAN OF THE FED- 
ERAL TRADE COMMISSION; ACCOMPANIED BY HARRY A. BAB- 
COCK, EXECUTIVE DIRECTOR; EARL W. KINTNER, GENERAL 
COUNSEL; JOHN T. LOUGHLIN, ASSISTANT GENERAL COUNSEL; 
AND PAUL M. CAMERON, CHIEF, DIVISION OF TRADE PRACTICE 
CONFERENCES 


Senator Lone. How are you this morning, Mr. Gwynne? 

Mr. Gwynne. Good morning, sir. 

I have a brief prepared statement. Would it be all right if I read 
the statement ? 

Senator Lona. Would you read it? I haven’t had a chance to look 
it over yet. Perhaps some of the other Senators will be along 
shortly. 

Mr. Gwynne. I appear here today, in response to the request of 
your chairman, to discuss the merchandising practices of discount 
houses. 

The typical discount house is a retail store which is engaged prin- 
cipally in conducting over-the-counter sales, usually for cash and 
often unaccompanied by certain traditional services such as free 
delivery. They have been described by their proponents as a mer- 
chandising innovation which brings economies to the consumer; and 
by their opponents as unfair to established retailers doing business 
by more traditional methods. 

My purpose today is not to evaluate discount houses or to compare 
their virtues with those of nondiscount retailers. My purpose is 
to discuss discount selling in the light of existing law. 

Mere selling at reduced prices does not violate any law adminis- 
tered by the Federal Trade Commission. <A retail seller, or any seller, 
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is generally free to fix the price at which he will sell his zoods. There 
are some exceptions: 

It is clearly understood that if a number of discount houses in 
commerce agreed among themselves to sell at a specific low price, this 
would violate the Federal Trade Commission Act and the Sherman 
Act. Further, if any discount house deliberately made sales in 
commerce at unreasonably low prices in order to destroy compelitiil 
or a competitor, this would violate the Federal Trade Commission 
Act and section 3 of the Robinson-Patman Act. 

An important requirement for violation of the Federal Trade Com- 
mission Act is that the questioned sales must take place in the course 
of interstate commerce. Since most discount-house sales are made 
over the counter in intrastate commerce, they are not within the scope 
of the Commission’s jurisdiction. 

Insofar as discount-house operations are concerned, the most im- 
portant statutory enactments have been the so-called fair-trade laws 
which have been enacted for the purpose of permitting producers and 
distributors to maintain prices for the resale of goods produced or 
distributed by them. 


RESALE PRICE MAINTENANCE 


Prior to 1937, systematic attempts to interfere with the general 
freedom of a retailer to sell his goods at whatever price he deemed 
suitable were held to violate the antitrust laws. In that year, the 
Miller-Tydings Act. was passed. 

Amending the Sherman Act, the Miller-T ydings Act provided that 
nothing in the antitrust laws shall render illegal contracts or agree- 
ments prescribing minimum prices for described commodities when 
such contracts or agreements are lawful as applied to intrastate trans- 
actions under any statute, law, or public policy in effect in any State, 
Territory or the District of Columbia. Thereafter, many States en- 
acted fair trade laws. 

On May 21, 1951, in the case of Schwegmann Bros. et al. v. Calvert 
Distillers Corp. (341 U. S. 384), the Supreme Court held that the 
exemption in the Miller- Tydings Act extended only to the making 
of fair-trade contracts and did not legalize the efforts of persons 
fair-trading commodities to impose their prices on persons not, party 
to the contracts. The Court said, therefore, that the exercise of this 
right, when interstate commerce was involved, was not protected by 
the exemption in the act. 

It was primarily this leading decision by the Supreme Court that 
led to the enactment of the McGuire Act on July 14,1952. The Me- 
Guire Act, which extends the Federal Trade Commission Act, is in 
many respects similar to the Miller-Tydings Act, but is broader in 
scope. 

The McGuire Act legalizes contracts prescribing both minimum 
and stipulated prices, w hereas, the Miller- Tydings Act provided only 
for minimum prices. Moreover, the McGuire Act provides for non- 
signer clauses making it lawful to compel, by an action under State 
fair-trade laws, noncontracting as well as contracting parties to abide 
by fair-trade prices established i in the State. 

What has happened in the courts since the passage of the McGuire 
Act? 
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The constitutionality of the act has never been squarely tested in 
the United States Supreme Court, although certiorari was denied in 
one case. (Schwegmann Bros., Giant Supermarket t and Eli Lilly & 
Co., 74 Supreme Court 71.) How ever, the highest courts in 14 States 
have held that their fair-trade acts, insofar as they applied to non- 
signers, are unconstitutional. In 4 more States there are lower court 
decisions to the same effect, making a total of 18 States in which the 
nonsigner aspect has been declared unconstitutional. Since three 
States and the District of Columbia have no fair-trade laws, and in 
9 more States—including my own, Iowa aws have not been 
tested by the courts, these ‘figures become even more significant. 
Moreover, courts in 4 States have declared their fair-trade acts, in 
general, unconstitutional. ; 

The primary reason given by most State supreme courts for hold- 
ing the fair-trade laws, 2 as applied to nonsigners, unconstitutional was 
that they violated the due process clause “of the State constitution. 
Among other reasons given for its unconstitutionality were that it 
was an unlawful delegation of legislative power to private persons, 
and that it granted to a certain class of citizens privileges which were 
aot equally given to all citizens. 

With the breakdown of fair trade at the State level, there have been 
new attempts to enact Federal legislation which would accomplish 
the purposes of the Miller-Tydings and the McGuire Acts. One such 
bill is H. R. 10527, which was made the subject of hearings before 
the House Committee on Interstate and Foreign Commerce earlier 
this year. <A similar bill has been eer in the Senate. 

In a statement presented April 30, 1958, the Federal Trade Com- 
mission unanimously opposed this Thewladion. The Federal Trade 
Commission has traditionally opposed resale-price maintenance. This 
position was expressed in complaints filed by the Commission prior 
to 1920. 

Many years later, in 1945, the Federal Trade Commission completed 
an exhaustive study on resale-price maintenance and submitted to Con- 
gress an 872-page report. 

The conclusions reached are far too long and detailed to discuss 
here, but, speaking quite generally, the Commission found that resale- 
price maintenance was unsound economically, tended to destroy com- 
petition, and, at least in certain areas, favored the large concerns. 

Again, in 1952, the Commission reaffirmed its opposition to the 
principle of resale-price maintenance. At that time the Commission 
described resale-price maintenance as “contrary to the public policy 
expressed by Congress in the antitrust laws since 1890,” and “contrary 
to the public police: y expressed by Congress in the F ederal Trade Com- 
mission Act. 

For the reasons which are outlined above and because the concept 
of resale-price maintenance contravenes the traditional ideas of the 
American system of free, competitive enterprise, the Federal Trade 
Commission has reaffirmed its position of opposition to the principles 
involved in pending resale-price-maintenance legislation. 

Senator Lone. I think we'll save your expressions about the loss- 
leader part of it. 

IT want to ask you a couple of questions with regard to loss-leader 
practices. 
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As I understand it, your recommendation is that there should be 
some legislation to restrict. loss-leader tactics where this is done for 
the purpose of destroying competition. 

Now, you point out in your statement that it has been held neces- 
sary for the Commission to show that the seller is engaged in numerous 
unfair acts and practices which constitute a course of conduct de- 
liberately and intentionally followed for the purpose of injuring or 
eliminating competition. 

If you are going to require that this purpose be established by the 
person who brings a suit alleging injury, how would that differ from 
the present law ? 

Mr. Gwynne. Well, so far as selling below cost is concerned, why, 
it would be no different; would it? Our counsel points out that there 
might be some difference on the commerce angle. 

Senator Lone. Some time ago, I introduced a substitute for the so- 
called McGuire Act, and the substitute that I offered would have for- 
bidden below-cost selling except under certain circumstances; and it 
seemed to me that it might be better to say that it is forbidden to sell 
below cost except under certain circumstances such as seasonal adjust- 
ments of inventory, or a person going out of business and, therefore, 
clearing out inventor y- 

It seems to me that by requiring that intent to destroy competition 
be proved, the Commission keeps placing an almost insurmountable 
burden, even though the intent is there. “T wonder if you might look 
at that problem with regard to intent under these acts. 

Mr. Gwynne. I think these statements I have, Mr. Chairman, have 
more to do with the laws that now exist. Of course, there cannot be 
much question about the right of Congress to make Soa laws un- 
der the interstate commerce clause. That is well settled, I think. I 
don’t know that the Commission has taken any particular belief or 
view with regard to that entire legislation. 

Senator Lone. My general theory is that if you want to protect 
small business from some of these predator y practices, you need to be 
in a position to establish that the injury is taking place. It seems 
to me we need to relieve the person who is trying to prove the monop- 
olistic practice of the burden of proving what is in the violator’s 
mind. 

A certain precedent for that is the great number of offenses and 
the great number of actions that spell out that it is illegal to do certain 
acts or commit certain injuries, regardless of your intention at the 
time. But if we go into many of them, there are certain defenses 
that can be set up and certain esteraeene that could be argued. 

My theory about it is that we might get a lot further in this loss- 
leader line if we said, “It is unlawful to sell below cost except under 
certain circumstances.” If your hand is called on it, you have to 
justify the below-cost selling—not just say that your intentions were 
good all the time, and that. you had no particular desire to run this 
fellow out of business, that running him out of business was just 
coincidental. 

It seems to me that it would be better to say that the person would 
presume the consequences of his acts. He can justify it by other cir- 
cumstances such as seasonal adjustment, as an example, or the fact 
that he couldn’t move the goods otherwise; he had them on his hands, 
and tried to get rid of them. 
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In cases like that, he might continue to sell below cost. 
trying to get your views on that subject. 

Mr. Gwrne. Of course, we have not been asked to comment on any 
articular law. We haven’t had to deal with the below-cost or loss- 
leader selling. 

Senator Lone. At the present time there is a loss-leader bill in. 
Senator Humphrey introduced that, and I am co-sponsoring it. Have 
you had a chance to look at it? 

Mr. Gwynne. I have reviewed it just briefly. The Commission 
has not had a chance, either, to do much about it. The Commission 
would like to review the bill very carefully. 

I'll state that there is no doubt that this matter of selling below 
cost for one purpose or another can be used in a destructive way. 
The law now covers that in part. 

I would certainly agree that it is within the constitutional power of 
Congress to broaden the law and enact laws somewhat along the line 
you ‘suggest, if it is in the public interest, if the Congress believes it 
is in the ‘public interest to have such a law. 

What I was trying to say is: At present, I was discussing the pres- 
ent laws. However, we'll be glad to go over this, Senator, if that is 
what you wish, and apparently. it is. 

Senator Lone. I'll cert: 1inly be interested in your comments on it. 
Of course, I don’t happen to have jurisdiction over that bill, but I 
hope you will favor me with a copy of your comments on the bill, as 
I am one of its cosponsors. 

I would like to ask you about some of these practices. 

Mr. Gwynne. Shall I go ahead, Senator ? 

Senator Lone. Yes. 

Mr. Gwynne. Loss-leader selling: 

Another practice of which discount houses have been accused is 
loss-leader selling, but this complaint has often been lodged against 
traditional businesses. There is no Federal statute prohibiting loss- 
leader selling as such. 

Section 3 of the Robinson- Patman Act prohibits the sale of goods 
at “unreasonably low prices” under certain circumstances. The last 
clause of the first paragraph of section 3 of the Robinson-Patman Act 
makes it illegal to sell, or contract to sell, goods at unreasonably low 
prices for the purpose of destroying competition or eliminating a 
competitor. Thus, this section forbids certain predatory pricing prac- 
tices. Section 3 provides also that— 





I’m just 


any person violating any of the provisions of this section shall, upon conviction 
thereof, be fined not more than $5,000 or imprisoned not more than 1 year, 


or both. 

Section 3 of the Robinson-Patman Act is enforced by the Depart- 
ment of Justice. However, under certain circumstances violation 
thereof may also constitute violation of one or more statutes admin- 
istered by the Federal Trade Commission. The discriminatory type 
of practice forbidden by section 3 will usually be found to violate 
section 2 of the Robinson- Patman Act, which is enforced by the 
Federal Trade Commission. 

Under certain circumstances, the last clause of section 3, prohibiting 
sales at unreasonably low prices to destroy competition or to eliminate 
a competitor, may also violate section 5 of the Federal Trade Com- 
mission Act. 
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The practice of selling below cost, in and of itself, does not consti- 
tute a violation of the Federal Trade Commission Act. In Sears, 
Roebuck & Co., v. Federal Trade Commission (258 Fed. 307), the 
Seventh Circuit Court of Appeals stated as follows: 

We find no intent on the part of Congress, even if it has the power, to restrain 
an owner of property from selling it at any price that is acceptable to him or 
from giving it away. 

In order to constitute an unfair method of competition in violation 
of section 5 of the Federal Trade Commission Act, the sales in question 
must have been made with the intent and purpose and must have the 
actual or probable effect of eliminating competition or creating a 
monopoly. In proving such intent, purpose and effect, it has been 
held necessary for the Commission to show that the seller engaged in 
numerous unfair acts and practices which constitute a course of con- 
duct deliberately and intentionally followed for the purpose of in- 
juring or eliminating competition. 

In one of the few cases in which the Commission has successfully 
oo the practice of selling below cost (Z’. B. Muller & Co., et al., 

FT. C. (142 Fed. (2d) 255), the court stated that: 


The Commission could not prove a course of conduct for the period charged 
by picking out a few instances of isolated sales. 

It continued by evidence of many transactions considered as a group 
and involving a comparison of prices and costs over a substantial 
period of time. 

These stringent legal requirements make it very difficult for the 
Commission to take corrective action with respect to sporadic, 1so- 
lated loss-leader promotional offers of the week-end spec ial variety. 

From time to time, bills have been introduced in Congress to pro- 
hibit loss-leader selling and predatory pricing practices, Several 
have been introduced in the instant Congress and are now pending. 
Insofar as such bills would prohibit selling below cost or at unreason- 
ably low prices for the purpose of destroying competition or a com- 
petitor, I would be inclined to favor the legislation. 


DECEPTIVE PRACTICES 


From time to time, complaints come to the attention of the Com- 
mission alleging that discount houses have indulged 1 in various forms 
of deceptive acts or practices. The Commission’s statutory functions 
clearly extend to any unfair or deceptive practice in commerce em- 
ployed by discount houses or other merchandisers. 

Specifically, in numerous cases involving so-called fictitous price 
marking the Commission has issued orders requiring the respondents 
to cease representing that a price is the regular price when it is in 
reality in excess of that price at which said “merchandise is regularly 
and customarily sold. 

The Commission has also taken action in cases involving the prac- 
tice of “switching” the customer from certain advertised merchandise 
which is low in price to higher priced merchandise. 

These tactics are usually associated with so-called bait advertising 
which involves the use of advertisements of sales plans which are de- 
signed to obtain leads or prospects for the sales of other or higher 
pr riced merchandise. In such instances, the Commission has required 
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these retailers to discontinue representing certain merchandise is for 
sale when such offer is not a bona fide offer to sell the merchandise 
offered. These orders sometimes contain prohibitions that merchan- 
dise should not be represented as being ffoor samples, models of a cer- 
tain year, or as being new, unless such i is a fact. 

An example of a Commission action against deceptive acts and 
practices by a discount house is the Commission’s order to cease and 
desist in the matter of George’s Radio & Television Co., Inc., et al., 
docket 6411. 

To the extent of its authority, the Commission will continue to 
police the activities of discount houses under existing statutes. Since 
the practice of doing business at something less than the traditional 

return does not, in and of itself, violate any statute we administer, 
our primary effectiveness can be expected to be most noticeable in the 
field of deceptive acts or practices, predatory pricing practices, or 
price fixing in commerce, 

Senator Lone. I’m glad to see you are proceeding against George’s 
Radio & Television Co., because, if stories which I “have heard in 
Washington are correct, this practice is being used in about every 
company. If they are ‘egal, they should be stopped one way or 
another, because they are not ethical. They represent things for 
sale at low prices, and, yet when people go there, they are unable 
to buy them. 

Mr. Gwynne. Of course, Senator, we have jurisdiction in the Dis- 
trict and do not have to bother about proving interstate commerce. 
We have the authority, of course, covering the country, but we must 
prove the necessary interstate commerce, and that makes it diffi- 
cult to reach some of this “bait” advertising and practices of that 
character that is done strictly on a local level. 

Senator Lone. If we could broaden the law so that you could get 
at deceptive practices affecting interstate commerce, you would need 
a much large staff than you have, would you not / 

Mr. Gwynne. If that were put in the law, that would greatly 
broaden our jurisdiction and greatly broaden our authority. 

Senator Lone. It might enable you to prevent a lot of the de- 
ceptive practices that vic timize the public at the present time. 

Mr. Gwynne. That is right; except I would like to call atten- 
tion to the fact there, Senator, that a number of States do have laws 
on the general subject of deceptive practices. 

Senator Lone. To what extent do you believe the States are en- 
forcing those laws? 

Mr. Gwynne. In my observation, in the States they are not par- 
ticularly well enforced. 

In my own State, we had a law for years. I was prosecuting at- 
torney there at one time, in one county. We only had one case. To 
tell you the truth, that was the only case I ever heard of out 
there. 

Senator Lone. Now, let’s see—in your statement you say that you 
generally do not like these price-maintenance laws / 

Mr. Gwynne. That is correct. 

Senator Lone. Of course, just as a review of what Congress has 
done in this area, it has seemed to me that the law ought to allow 
aman, if he prefers to make a profit selling at a particular price, 
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to go ahead and sell, notwithstanding the fact that another man is 
selling at a higher price. I never liked the idea, particularly, of re- 
quiring a seller to sell at a higher price. If one man can operate 
more efficiently, there shouldn’t be any law to try to prevent him 
from selling at a lower price. Senator Humphrey and I have dif- 
fered on that point. 

It seems to me that in some cases Senator Humphrey wants to 
maintain parity for farmers. That is all right, to a degree. But 
some of these products we are now discussing are being sold at 400 
or 500 percent of parity, and the price is maintained at that point. 
At least, that is the way it seems to me. 

If some of them want to sell at a lesser price, they should be 
allowed to do so. 

Mr. Gwynne. I think you have pretty well stated the views taken 
by the Commission. Of course, we, and you, too, would add to that 
that honest competition is very proper and a good thing for the 
consumer and the country. There are certain predatory and unfair 
practices that should not be allowed. We have a lot of that in the 
law. Maybe more of them should be included. I’m not prepared to 
say. 

Senator Lone. I have never been able to understand, and I have 
been here a long time, why we ought to pass a law that requires a 
man to sell you something at twice the price he could sell it to you 
for and still make a reasonable profit. 

Thank you very much, Mr. Chairman. 

Mr. Gwynne. Very well. 

Senator Lone. Mr. Robert Bicks. 


STATEMENT OF HON. ROBERT A. BICKS, FIRST ASSISTANT TO THE 
ASSISTANT ATTORNEY GENERAL, ANTITRUST DIVISION, DE- 
PARTMENT OF JUSTICE, ACCOMPANIED BY LAWRENCE GOCH- 
BERG, ATTORNEY 


Senator Lone. If you have a statement, Mr. Bicks, will you please 
submit it to the committee and then summarize it ? 

I have read part of it, and I believe that we might proceed a little 
more rapidly if you could give us the gist of it, rather than reading 
the entire statement. 

Mr. Bricks. I certainly can, Senator. 

Senator Lone. We will print the whole statement in the record. 

(The entire statement of Mr. Bicks is as follows :) 


STATEMENT OF Ropert A. Bricks, First ASSISTANT TO THE ASSISTANT ATTORNEY 
GENERAL, ANTITRUST DIVISION, DEPARTMENT OF JUSTICE, BEFORE THE SUBCOM- 
MITTEE ON RETAILING, DISTRIBUTION, AND FAIR TRADE PRACTICES, SENATE 
SELECT COMMITTEE ON SMILL BUSINESS, JUNE 25, 1958 


In Judge Hansen’s absence from the city, I appear today in response to your 
chairman’s request, dated June 9, 1958. Senator Humphrey’s letter referred to 
“complaints concerning discount-house practices.” His letter goes on to request 
“testimony from” this Department regarding complaints received “as well as 
any additional information which * * * [we] might care to give * * * on dis- 
count-house competition.” 

Carrying out this direction, (1) helpful at the outset is some brief description 
of the phenomenon this subcommittee explores—the so-called discount house. 
(2) Against this background, I shall turn, second, to the antitrust problems 
which discount houses, as well as established merchandisers’ response to dis- 
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count houses, have posed. (38) Finally, I shall touch upon one legislative pro- 
posal urged by some as necessary to preserve established retailers from discount- 
house competition—a Federal fair-trade law. 


I. WHAT IS A DISCOUNT HOUSE? 


One commentator has defined a discount house as a retailer whose key policy 
is to sell well-known lines of merchandise consistently at cut prices.* Highlight- 
ing this broad definition, the discount house ranges from elaborate emporia, 
little different from modern department stores, to more modest second floor 
walkups. Today’s significant discount house operations, however, are located in 
high rent, heavy traffic areas.* And like department stores, discount houses have 
built attractive branch stores in the populous suburbs of our major cities. Re- 
flecting this trend, the once forthright discount house operator, now objects to 
being called a discounter, and terms himself instead an operator of merchandis- 
ing supermarkets* or an operator of a promotional department store chain.’ 

Whatever the label put on these aggressive new merchandisers, they represent 
a type of selling that has revolutionized the distribution system.®° The discount 
house operation has been able to successfully and profitably distribute im- 
mense amounts of consumer wares, chiefly hard goods,, to the buying public at 
prices significantly below those charged by established retail institutions. And 
the consumer having tasted of these joys is not soon apt to forget them. 
As two students of the problem have concluded: 

“* * * the discount house is not an isolated phenomenon; nor is the pattern 
of purchase and sale it exemplifies likely to be merely a passing fad. The 
discount house as we know it may change or lose its importance or even disap- 
pear, but the marketing pattern it represents is probably here to stay.” ° 

For discount houses have—to the benefit of the ultimate consumer—sliced 
so-called traditional retailer margins in selling cars, furniture, appliances, home 
furnishings, toys, cameras, drugs, sporting foods, gasoline and auto accessories.’ 

Let me just give one example, based on our Own investigation, to highlight 
how established department stores cut profit margins in the face of discount 
house competition. Right here in the District of Columbia, as you know, dis- 
count houses flourish. In response to discount house success, our information is 
that in mid-1955 representatives of four major department stores reached the 
conclusion, whether independently or together is not clear, that their business 
welfare, in light of discount house competition, required slicing traditional 
profit margins. As a result, shortly afterward, prices on representative house- 
hold items—sold in Kann’s, The Hecht Co., Lansburgh’s and Woodward & 
Lothrop—dropped from 10 percent to 25 percent. 

In sum, then, lower prices, stemming from discount house competition, high- 
light two crucial factors. First, discount house pressure is felt, not necessarily 
by small independent retailers, but rather by entrenched department stores long 
used to the comfort of high profit margins. And second, discount house com- 
petitive pressure has prodded more established merchandisers to cut traditional 
profit margins. 

These results flow from a basic truth that in selling nationally advertised 
goods for which there is already heavy demand, requires little personal sales 
effort. And where the goods are backed by a national manufacturer’s guaranty, 
the reputation of the retailer is correspondingly of little value to the buyer. 
Accordingly, the buyer looks to those retailers who have reduced their costs 
correspondingly and passed the savings on by lower prices.* This the discount 
house has done. And the department stores are now doing likewise.’ The net 
result has been that the efficiency of the distribution system has been raised. 


1Gross, C. M., Services Offered by Discount Houses in Metropolitan New York, Journal 
of Retailing, spring 1956, p. 1. 4 

2Id., at p. 4. 

8 Seligman, D., Chicago’s Red Hot Merchandise, Fortune, September 1955, p. 131. 

4The Spectacular Rise of E. J. Korvette, Fortune, November 1956, p. 123. 

5 Silberman, C. E., Retailing: It’s a New Ball Game, Fortune, August 1955, p. 78. 

6 Alexander, R. S., and Hill, R. M., What To Do About Discount Houses, Harvard Business 
Rev., January—February 1955, p. 58. 

7 Silberman, C. E., supra, p. 78. 

8 This has been summarized thusly: 

“A T'V set with the Westinghouse name on it and in the original factory carton is the 
same whether it is bought in a discount house or in a cathedral of retailing on Fifth 
Avenue.” Alexander, R. S., and Hill, R. M., supra, p. 57. 

® Silberman, C. E., supra, p. 78. 











264 DISCOUNT-HOUSE OPERATIONS 


To this extent the discount house phenomenon represents a type of competition 
in the best traditions of our economy. Old institutions and ways of doing busi- 
ness have been challenged through price competition. The resulting changes— 
the lowering of the costs of distribution and the corresponding rise in efficiency— 
are precisely that economic result which effective competition—the goal of the 
antitrust laws—envisions. 


It. THE ANTITRUST PROBLEMS 


Against this background, what antitrust problems have discount houses’ 
growth posed? To this point at least, the major antitrust problem occasioned 
by the emergence of discount houses has stemmed from efforts by established 
distributors or retailers to freeze out these new entrants. Every new retailing 
type, including the department store, the mail-order firm and the supermarket 
has started as a price cutter.” And the efforts of retailers and wholesalers, as 
well as some manufacturers, to eliminate the price cutter follows the classical 
reaction of the distribution industry to all new entrants. 


(a) Restrictive efforts against discount houses 


These restrictive efforts, for purposes of discussion, may be grouped into two 
rough categories: first, essentially horizontal conspiracies, involving distributor 
or retailer efforts to curb price cutters ; and second, vertical restraints, involving 
manufacturer efforts, ofttimes with retailer help, to stifle free and open retailer 
competition. 

First, horizontal restraints. A review of antitrust cases brought by the 
Justice Department shows that in 1906, as today, retailers and wholesalers 
reacted to price cutters and new entrants by forming conspiracies to boycott 
manufacturers and suppliers who sold goods to price cutters or new types of 
competitors. As far back as 1906, for example, the United States brought a 
civil action to enjoin the National Association of Retail Druggists from con- 
spiring to control the marketing of drugs and proprietary medicines by fixing 
prices and by blacklisting price cutters.“ On May 9, 1907, this case was ended 
by consent decree enjoining the further operation of the combination. 

In 1914 the Supreme Court, in Eastern States Lumber Ass’n. v. U. 8.,” declared 
illegal a combination of retail lumber dealers who had circulated lists of 
wholesale lumber dealers who sold at retail in competition with the retailers. 
The purpose of these blacklists was to alert the dealers so they would stop 
buying from the wholesalers. The Court stated that the placing of “obnoxious 
wholesale dealers under the coercive influence of a condemnatory report cir- 
culated among others” unduly suppresses competition and obstructs “the free 
course of interstate trade and commerce.” * 

Despite this landmark Supreme Court holding, some 44 years ago, much the 
same sort of practice may exist today. Thus—in 1957—an indictment and civil 
complaint were filed against a large group of retail hardware dealers located 
in Nassau and Suffolk Counties, N. Y., charging them with a conspiracy to 
eliminate discount houses by boycotting manufacturers and suppliers who 
sold to that type of retailer.* In addition to the circulation of blacklists to 
enable the boycotting of manufacturers who supplied discount houses, the hard- 
ware retailers also sought to fix and stabilize the retail prices of hardware 
and household merchandise by pressuring manufacturers to fair trade their 
products. 

These few cases are meant simply to sketch out the pattern. More broadly, 
a review of our cases shows upward of 90 suits stemming from attempts by 
wholesalers and retailers to exclude price cutters and new classes of dealers 
by boycotts or to fix and stabilize retail price levels. For the convenience of 
this subcommittee, I have had a compilation of these cases attached to this report 


10 Silberman, C. E., supra, at p. 80 

uU. 8. y. National Association of Retail Druggists (Eq. 10593, Cir. Ct. D. Ind. 1906). 
Interestingly enough, an indictment under Sherman Act, sec. 1 was returned March 26, 
1942, against this same association, 15 State or local associations of retail druggists located 
in New Jersey and 15 individuals, charging a conspiracy to fix the retailers’ margins of 
profit on drugstore items by fixing the retail and wholesale prices through illegal use of the 
Miller-Tydings Act and the New Jersey fair trade law. On January 29, 1947, the defend- 
ant associations entered nolo pleas and were fined a total of $15,250. 

2 234 U. S. 600. 

18 234 U. S. 614. 

“4U. 8. v. Nassau & Suffolk County Retail Hardware Ass’n, Inc. (Cr. 45037, BE. D. N. Y., 
1957), and see Civil Action No. 17768 in the same court. The defendant pleaded nolo 
contendere in the criminal action and was fined $5,000. The civil action is still pending. 
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as an appendix. Those cases dealing with horizontal conspiracies of wholesalers 
or retailers to stabilize prices or to exclude price cutters and new entrants are 
listed under A of the appendix. 

The second category of reaction to the threat of price cutting, as I have indi- 
cated, may involve the manufacturer who attempts to control the prices at which, 
the persons to whom, or the areas in which his products may be resold. Before 
the fair-trade laws, attempts by manufacturers to fix resale prices were declared 
illegal by the Supreme Court. Such efforts, the Court struck down as “designed 
to take away dealers’ control of their own affairs and thereby destroy competi- 
tion and restrain the free and natural flow of trade amongst the States.” » 

Although the fair-trade laws have now made legal certain direct resale price- 
fixing contracts, manufacturers, realizing that the most effective way to put 
discount houses and other price cutters out of business is by cutting off the 
discounter’s source of supply, have entered into illegal combinations with their 
distributors to regulate the flow of their products. In one recent case, a book 
publisher enterer into agreements with each of its New York area distributors 
under which it was agreed that each of the distributors would refuse to sell 
books to known discount houses.** The publisher sent a form letter to each of 
its distributors stating: 

“In the metropolitan New York area, there are six jobbers with whom we do 
business. I am sending each of them this letter with the enclosed pledge to be 
signed and returned to this office for my file. Very simply, the pledge is designed 
to be a positive manifestation of the jobber’s faith and confidence in the Meredith 
method of operation. Will you please sign this and return as soon as possible. 

“Price cutting of Better Homes and Gardens books can be wiped out by such 
united action.” “ 

A form pledge, supplied by the publisher to each distributor who executed 
it and returned it to the publisher, stated : 

“T agree price cutting of Better Homes and Gardens books can be effective- 
ly curtailed by controlling stock sources and hereby submit my pledge to dis- 
continue selling to area discount houses and other outlets who sell below 
the nationally advertised prices.” * 


Thus, the known discount house was excluded from the market regardless 
of what price he was willing to pay for the product. 
In another recent case a much more elaborate distribution control system 


was established by a sewing machine supplier.” The supplier there established 


a franchise system, which required all wholesalers and dealers under it to: 

(a) sell at prices fixed by the supplier ; 

(b) sell only in certain areas to certain classes of customers ; 

(c) be disenfranchised if sales were made to unauthorized persons; 

(d) furnish the serial numbers of sewing machines offered for sale by 
unauthorized dealers to the supplier so that he could determine which 
wholesaler or dealer was responsible for the unauthorized sale. 

The purpose of this elaborate scheme, and its accompanying espionage sys- 
tem, was to fix the wholesale and retail prices at which these sewing machines 
could be sold and prevent discount houses or other “unauthorized” dealers from 
undercutting these prices. The supplier in this case was barred under the 
doctrine of the McKesson-Robbins case” from entering into fair trade con- 
tracts since he operated on the wholesale and retail levels in competition with 
his distributors. 

These few cases do no more than underscore the simple fact that historical- 
ly new entrants into the distribution industry have always met strong resistance. 
And the entry of the discount house has been no exception to the rule. The 
pattern of development that a new type of retailer undergoes is so well known 
today that one writer has been able to formulate it succinctly : 

“First, the new retailer appears on the scene; second, his operation receives 
public approval; third, his fellow merchants cry that he is unfair; fourth, there 


617. 8S. v. Schrader’s Son, Inc., 252 U. S. 85, 100. 

1%U. S. v. Meredith Publishing Co. et al. (Civ. 102—292, S. D. N. Y¥. 1956). <A consent 
decree terminating the illegal practices was entered into on May 15, 1956. 

17Td., Appendix A to complaint, 

8 Thid 

2%. S. vy. Necchi Sewing Machine Sales, Corp., et al. (Civ. 122-69, S. D. N. ¥., 1957). A 
consent decree enjoining the practices charged was filed on February 14, 1958. 

U.S. v. McKesson-Robbins, 351 U. S. 805 (1956). 
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is an attempt to wipe him out by legislation; and finally, everyone learns to 
live with him.” ™ 

Despite attempts at anticompetitive restraint, discount houses have flourished. 
At this point, some believe that modern discount houses have entered into the 
final stage of their development. That is, the distribution industry is learning 
to live with discount selling. Witness, for example, a statement made by the 
president of the National Appliance & Radio-TV Dealers’ Association in 1956, 
who stated that: 

“The discount house * * * came into being as a counterbalance to distorted 
retail margins. These margins weren’t distorted until we came into volume 
retailing. The discount house was a natural development, and when you hear 
a dealer talking about his “rights” he’s on his way out—because he hasn’t 
any rights.” 

In short, retailers, both large and small, recognizing a basic change in the 
economics of distribution, have started to adopt some of the techniques of dis- 
count house selling, and as a result, find it possible to effectively compete. 


(b) Anticompetitive practices by large retailers and others 

There is, however, another side to the antitrust coin. Large, powerful re- 
tailers may attempt to monopolize portions of the distribution industry by wiping 
out their smaller competitors. These cases exist chiefly in the food industry. 
Thus the Antitrust Division has brought a series of cases against a number 
of huge food supermarket chains—A. & P.,” Safeway,” and Kroger.” In each 
of those cases the defendants were charged, inter alia, with selling below cost 
to destroy small, local grocery stores so that the chains could gain a monopoly, 
or a dominant position, in a particular section of the country. In each of those 
cases, the Division was successful in winning criminal convictions, and, subse- 
quently, enjoining the continuation of the anticompetitive practices alleged. 

Recently, as you know, a criminal information was filed against Safeway 
Stores for again attempting to monoplize retail food selling in a section of the 
country.” The information charged that Safeway had combined and conspired 
to monopolize retail food sales in the Southwest. The information alleged that 
Safeway had engaged in “price wars * * * in order to injure and destroy 
competitors. * * *: 

“(1) By intentionally operating Safeway’s retail stores in selected 
cities * * * below the cost of doing business: 

“(2) By intentionally selling numerous items * * * below the invoice 
cost of such items * * *; 

ie) By intentionally selling numerous items * * * in selected 
cities * * *,.” 

All of the defendants pleaded nolo contendere, or no defense ; the court imposed 
fines totaling $187,500, and sentenced the individual defendants to probated 
prison terms. On December 7, 1957, a consent judgment was entered which en- 
joined the continuation of the above described practices not only in the South- 
west but throughout the country.” 

Of course, these food cases by no means represent the limit of our activities 
in breaking down anticompetitive practices which threaten small retailing 
businesses. Our monopoly cases and section 7 merger cases, all are designed to 
remove practices which harm the ability of the small-business men to compete. 

To this point, however, our investigations have not disclosed that the discount 
houses have engaged in activities similar to the supermarket chains. Initially, 
this may be because discount houses are still a relatively new development, com- 
ing into full force only when supply caught up with demand sometime after 
World War II. Beyond that, discount houses have almost all been started as 
extremely small businesses with limited capital resources.” Their spectacular 
rise is still too recent for them to have acquired sufficient capital to engage in the 


21 Westervelt, R. E., The Discount House Problem, Journal of Retailing, summer 1954, 
. 69. 

22 Business Week, 13056. 

2%U. 8S. vy. New York Great Atlantic € Pacific Tea Co., 173 F. 2d 79 (C. A. 7, 1949). 

%U.S8. v. Safeway Stores, Inc., et al., 144 F. 2d 824 (C. A. 10, 1944), cert. den. 323 U. S. 
768. 
5 % v8. v. Kroger Grocery & Baking Co., 144 F. 2d 824 (C. A. 10, 1944), cert. den. 323 
by ei BAO 

). 8S. v. Safeway Stores, Inc. (Cr. 9584, N. D. Texas, 1955). 

27U. S. v. Safeway Stores, Inc. (Civ. 3178, N. D. Texas, 1957). 

oo ey D., supra, at pp. 1384, 156; The Spectacular Rise of E. J. Korvette, supra, at 
pp. 259-260. 
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monopolistic practice of selling below their costs for considerable periods of 
time, as did the supermarket chains. 

Finally, while the discount houses do inevitably compete with small retailers, 
the major thrust of their competitive drive has been against the department 
stores—department stores much bigger, and, indeed, wealthier than their younger 
discount rivals. In the New York area discounters have deliberately moved into 
competition with the established titans of merchandising in Nassau County, 
N. Y.; Brooklyn, N. Y.; midtown Manhattan, and northern New Jersey.” Under 
these circumstances, discount houses could hardly consider launching an illegal 
campaign of the type sometimes adopted by established food chains. 


Ill, THE FAIR TRADE PARADOX 


So much for a brief, very brief, sketch of the antitrust problems discount 
house operations pose. Against this background, I turn finally to one legisla- 
tive proposal urged by some as necessary to preserve small independent retailers 
from discount house competition—the so-called Federal fair trade law. My 
purpose is not to treat the very serious legal and policy issues raised by a 
Federal enabling—rather than State enabling—statute in this area. These 
issues are treated in this Department’s comments, submitted to Chairman Har- 
ris, of the House Committee on Interstate and Foreign Commerce, a copy of 
which I now present for your file. 

Instead my sole purpose is to spotlight the essential paradox of fair trade’s 
role vis-a-vis mass retailers. On the one hand, fair trade comprises an indis- 
pensable element of that milieu which has given rise to discount houses. Thus, 
fair trade—urged by some as a benefit to the small independent retailers— 
in fact facilitates the very discount house competition of which some small 
independent retailers now complain. On the other hand, apart from discount 
house operations, large mass retailers—for example Sears, Roebuck and Macy’s— 
may perhaps use fair trade as an unmbrella to preserve from competition 
their own private brands which smaller retailers cannot afford. Thus, even 
apart from the discount houses, in the mass retailing field, fair trade, again, 
may thwart rather than aid small independent retailers’ ability to compete. 
A. Discount houses 

Let me explain what I mean. First, why does fair trade really make possible 
the milieu in which discount houses may prosper? 

This is why. Initially, fair trade gave discounters an unimpeachable na- 
tionally advertised price to cut. The buyer could clearly see the savings 
involved. Beyond that and more important, by attempting to stifle price com- 
petition, the fair-trade laws created an economic vacuum into which the dis- 
count houses rushed. 

This circumstance has been remarked by our business writers. As some 
have put it: 

“Through the fair-trade laws * * * and other devices, our legislators and 
courts have sought, in effect, to bottle up price competition, especially at the 
retail level. The discount house may be viewed as a manifestation of the 
explosive pressures which are likely to be generated as a result of an attempt 
to eliminate price competition in a competitive economy. It is not to be won- 
dered at that the partial release of those pressures causes some sense of 
disquietude in the areas of the economy affected by their impact.” ” 

Let me highlight, for a moment, the precise extent to which fair trade has 
created an umbrella under which discount houses can safely reside. In 1956, 
the Department of Justice conducted an extensive price survey. The survey 
covered eight non-fair-trade cities ranging the country from Rutland, Vt., to El 
Paso, Tex. The survey included 132 rapid turnover, fair trade, consumer 
items—for example, drugs and prescriptions; toiletries; housewares and small 
appliances; camera and photographic supplies; jewelry and silverware; pens; 
waxers and cleaners. Within these product categories, specific brand items 
surveyed were selected at random. For your record, I have attached as ap- 
pendix 2 of my statement a list of these 132 products. 


2 The Spectacular Rise of E. J. Korvette, supra, pp. 123 et seq.; the New York Times, 
July 15, 1956, reports that another discount house, Master’s, has established a store in 
northern New Jersey midway between two huge shopping centers, one occupied by Macy’s 
and the other by one of the Allied Stores Chain (Stern Bros.). 

%® Alexander, R. S., and Hill, R. M., supra, at p. 57. 
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The facts this survey revealed are striking. First, of the 132 items surveyed, 
an average of 119 were available in each city. Second, of the 119 items avail- 
able some 78 on the average sold below the fair-trade prices in each of the 8 
cities. Thus, consumers in the 8 city non-fair-trade area purchasing these 78 
items could effect savings at 27 percent below their fair-trade value of $2,033.20, 
And third, even if consumers in the 8-city area purchased all 119 of the items 
available, items which include those selling at fair-trade as well as below fair- 
trade prices, consumers would, nonetheless, still have effected an average saving 
of 19 percent below the fair trade figure of $2,829.46. 

Apart from these overall figures candor requires that I make clear that the 
survey revealed a rather wide range in price savings below fair-trade levels in 
each of the eight cities. For example, consumers in Washington, D. C., could 
buy 121 items below their fair-trade prices and effect savings on these items of 
32 percent; Kansas City consumers had 73 items available below fair-trade price 
for a saving of 31 percent; St. Louis, 78 items available for 30 percent saving; 
in Houston, 76 items, 26 percent saving; Dallas, 99 items, 24 percent saving; 
in El Paso, 78 items, 23 percent saving; in Rutland, Vt., 80 items available at a 
saving of 17 percent; and in Burlington, Vt., consumers could buy only 13 items 
below fair-trade prices, on which savings of only 7 percent were possible. For 
your record, I submit as appendix 3 the source material for these statements. 

All of these eight cities, to repeat, were in non-fair-trade areas. Sales prices 
in those cities are relevant—for present purposes—to underscore that fair-trade 
prices may afford such wide profit margins as to invite the discount operation’s 
slash. Indeed, as this survey suggests, in non-fair-trade areas it may well be 
the small independent retailer—as well as the discount operation—that shades 
fair-trade prices and prospers. Underscoring this truth, to the best of my 
knowledge, no one has even suggested that the retailing trade in non-fair-trade 
areas is peopled to any lesser extent than fair-trade areas by independent small 
retailers. No wonder, then, that one fair-trade commentator, more or less a 
proponent, recently wrote: 

“* * * it is more correct to say that the fair-trade fracas is one between big 
retailers or price stores on the one hand, and big manufacturers or quality 
stores on the other, rather than one between big and little retailers. * * * There 
are money and vested interest aplenty on both side [that commentator goes on], 
and the colorful drama, somewhat overdrawn, of the big foreign operator crush- 
ing the little local * * * independent is a * * * poetic legend more suitable for 
propaganda exploitation * * * than the whole unvarnished reality * * *.”™ 

So much for fair trade and the small independent retailers’ ability to com- 
pete with discount houses. 


B. Mass retailers other than discount houses 


More difficult to gage is the impact of fair trade on small retailers’ ability 
to compete with mass department store vendors, like Macy’s and Gimbel’s, and 
large mail-order sellers, like Sears, Roebuck and Montgomery Ward. The dis- 
count house, as we have seen, prospers by selling nationally branded items 
with only more or less careful observation of fair-trade restrictions. The large 
department store or mail-order house, in contrast, avoids fair-trade prices 
largely through resort to private brands. 

We have insufficient data available to sketch the precise significance of this 
private brand phenomenon. We attempted to get such information by request 
from some of the companies above. Unfortunately, we have not proven success- 
ful. Accordingly, I can present little significant new data for your consideration 
here. 

I can, however, suggest a possibly profitable path for this subcommittee’s in- 
quiry. Thus, large department stores or mail-order houses may well encourage 
manufacturers to fair trade nationally branded items—the only items which 
the small retailers can secure. At the same time, such mass sellers may market 
their own private brands—substantially identical to nationally branded goods— 
at prices lower than fair-trade markups for the nationally branded counterparts. 
The result could be to enable large retailers, by hampering their smaller com- 
petitors’ ability to cut prices, to hold an umbrella over the market for their own 
private branded items. In closing, I take the liberty of suggesting that this 
question might well be an area ripe for this subcommittee’s inquiry. 


*! Harms, Our Floundering Fair Trade (1956), pp. 26, 27. 
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APPENDIX 1 


This appendix contains all cases brought by the United States under the anti- 
trust laws dealing with direct restraints on the distribution of consumer goods. 
The cases are divided into two categories: 

A. Those cases involving horizontal conspiracies among dealers or other 
distributors to boycott manufacturers or suppliers who sell goods to unauthor- 
ized or price-cutting dealers or distributors and/or horizontal conspiracies among 
dealers or other distributors to fix the retail or wholesale price at which con- 
sumer goods will be sold. 

B. Those cases in which a manufacturer in combination with his wholesalers 
and/or dealers has sought to fix the resale prices at which his goods will be sold 
and/or to institutionalize his distribution system so as to keep his goods out of 
the hands of unauthorized or price-cutting retailers or distributors.” 


A. HORIZONTAL CONSPIRACIES 


. U. S. v. National Association of Retail Druggists, (Eq. 10, 593, Cir. Ct. D. 
Ind., 1906) #32. Consent decree. 
2. U. S. v. Southern Wholesale Grocers’ Ass’n., (Eq. 205, Cir. Ct. N. D. Ala., 
1910), #72. Consent decree guilty of contempt, 207 Fed. 484 (1913). 
. S. v. Edward E. Hartwick, (Eq. 4121, Cir. Ct. E. D. Mich., 1911), #92. 
Consent decree. 
J. S. v. Arthur L. Holmes, (Cr. 4750, N. D. Ill., 1911), #87. Nolle prosequi. 
],. 8. v. Colorado & Wyoming Lumber Dealers’ Ass’n., (Eq. 5749, D. Col., 1911) 
#96. Consent decree. 
. S. v. Pacific Coast Plumbing Supply Ass’n., (Eq. 92-1686, Cir. Ct. S. D. 
Calif., 1911) #104. Consent decree. 
l. S. v. Philadelphia Jobbing Confectioners’ Ass’n., (Civ. 967, BE. D. Pa., 1912) 
#124. Consent decree. 
], 8S. v. National Wholesale Jewelers’ Ass’n. (Eq. 10-384, 8. D. N. Y., 1913), 
#149. Consent decree. 
J. S. v. Eastern States Retail Lumber Ass’n., 201 Fed. 581 (S. D. N. Y. 1913), 
aff. 234 U. S. 600 (1914), #85. Conspiracy enjoined. 
’. 8S. v. Robert Knauer, 237 Fed. 8 (C. A. 8, 1916), #155. Guilty. 
. S. v. Willard G. Hollis &€ W. R. Wood, 246 Fed. 611 (Cir. Ct. D. Minn. 
1917), #97. Conspiracy enjoined. 
. S. v. Carl O. King, 229 Fed. 275 (D. Mass. 1917), #165. Guilty. 
], 8S. v. National Retail Monument Dealers Ass’n., (Cr. 682, D. Md., 1917), 
#186. Nolo contendere. 
J. S. v. National Ass’n. of Master Plumbers (Eq. 151, W. D. Pa., 1917), 
#181. Consent decree. 
l. S&S. v. California Wholesale Growers’ Ass'n. (Eq. H.80—-M, S. D. Calif., 
1924), #284. Consent decree. 
1, S. v. Oregon Wholesale Grocers’ Ass'n. (Eq. 8700-34, D. Ore., 1924), #291. 
Consent decree. 
), 8S. v. Southern Calif. Wholesale Grocers’ Ass’n., 72 F. 2d 944 (S. D. Calif., 
1925), #283. Conspiracy enjoined. 
1, S. v. Shreve, Treat & Eacret (C. 7900-J, S. D. Calif., 1926), #312. Nolo 
contendere. 
. U. S. v. Highteen Karat Club (Civ. L-12-J, S. D. Calif., 1926), #317. Con- 
sent decree. 
. U. 8S. v. California Retail Hardware & Implement Ass'n. (Eq. 1835, N. D. 
Calif., 1927), #320. Consent decree. 
. U. S. v. Northwest Shoe Finders Credit Bureau (Eq. 579, W. D. Wash., 1927), 
#324. Consent decree. 
22. U. S. v. Richmond Distributing Corp. (Eq. 162, E. D. Va., 1927), #326. Con- 
sent decree. 
23. U. S. v. Allied Cleaners & Dyers of Seattle (Cr. 11650, W. D. Wash., 1927), 
#327. Nolo contendere. 
24. U. S. v. Columbus Confectioners’ Ass’n., (Eq. 546, 8S. D. Ohio, 1927) #330. 
Consent decree. 


1 All citations will include a number, e. g., #32 in U. S. v. National Association of Retail 
Druggists. ‘This number is the case’s citation in The Federal Antitrust Laws With Sum- 
mary of Cases, published by the Commerce Clearing House in 1952, with supplement in 
1957. 
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v. Julius Baumgartner, (Cr. 16267, N. D. Il, ao #331. Guilty, ap- 
peal by some defendants: [40 F. 2d 49 (C. A. 7, 1980)] convictions sus- 
tained, cert. den. 282 U. S. 857 (1930). 


U. 8. v. Chicago Ass’n of Candy Jobbers, (Eq. 7906, N. D. Ill, 1928) #334. 


aq 


a aq 


Dismissed by government without prejudice. 
S. v. Confectioners’ Club of Baltimore, (Eq. 1424, D. Md., 1928) #850. 
Consent decree. 


. S. v. Evansville Confectioners’ Ass’n., (Eq. 86, S. D. Ind., 1929) #360, 


Consent decree. 


. 8S. v. Contracting Plasterers’ Ass’n. of Long Beach, Inc., (Cr. 14262-Y, 8S. D. 


Calif. 1940) #489. Nolo contendere. 

S. v. Harbor District Lumber Dealers Ass’n., (Cr. 14802 H, S. D. Calif, 
1940) #506. Nolo contendere. 

S. v. Western Washington Wholesale Grocers Ass’n., (Cr. 45440, W. D, 
Wash., 1941) #587. Nolo contendere. 


. 8S. v. Southwestern Woodwork Ass’n., (Cr. 15078, W. D. Mo., 1941) #595. 


Nolo contendere. 


. S. v. Southern California Gas Co., (Cr. 14832, S. D. Calif., 1941) #596. 


Nolo contendere. 


|. 8. v. Westinghouse Electric Supply Co., (Cr. 14848, S. D. Calif. 1941) #597 


Nolo contendere. 


]. S. v. Washington Wholesale Tobacco & Candy Distributors, (Cr. 45510, 


W. D. Wash., 1941) #607. Nolo contendere. 


. S. v. Retail Lumbermen’s Ass’n., (Civ. 378, D. Colo., 1941) #651. Consent 


decree. 


|, 8S. v. Massachusetts Food Council, Inc., (Civ. 1592, D. Mass., 1941) +653. 


Consent decree. 


. S. v. Connecticut Food Council, Inc., (Civ. 680, D. Conn. 1941) #654. 


Consent decree. 


J. 8. v. Tennessee Retail Grocers Ass’n., (Cr. 10-116, M. D. Tenn., 1941) 


#658. Defendants’ demurrers sustained. 


l, 8S. v. Maine Food Council, Inc., (Civ. 100, D. Me., 1941) #666. Consent 


aecree. 


I, S. vy. Rhode Island Food Council, Inc., (Civ. 157, D. R. I., 1941) #674. 


Consent decree. 


|. S. v. National Retail Lumber Dealers Ass’n., (Civ. 06, D. Colo., 1942) #677. 


Consent decree. 
v. National Wholesale Druggists Ass’n., (Cr. 618-C. D. N. J., 1942) 


#683. Nolo contendere. 


57. U. 


1. S. v. Union Hardware & Metal Co., (Cr. 15244, S. D. Calif., 1942) #686. 


Nolo contendere. 


. S. v. Colorado Wholesale Wine & Liquor Dealers Ass’n, Inc., (Cr. 9514, 


D. Colo., 1942) #691. Nolo contendere. 


. S. v. Tennessee Retail Grocers Ass’n., (Cr. 10223, M. D. Tenn., 1942) #701. 


Dismissed. 


7. S. vy. Utah Wholesale Grocery Co., (Cr. 14140, D. Utah, 1942) #702. Nolo 


contendere. 


7. 8S. v. Retail Furniture Dealers Ass’n. of Southern California, (Civ. 2230-Y, 


S. D. Calif., 1942) #704. Consent decree. 


7. S. v. Southern California Gas Co., (Civ. 2231 Y, S. D. Calif., 1942) #705. 


Consent decree. 


7, S. v. Washington Wholesale Grocers Ass’n., (Civ. 588, W. D. Wash., 


1942) #723. Consent decree. 


7, S. v. Washington Wholesale Tobacco and Candy Distributors, (Civ. 570, 


W. D. Wash., 1942) #730. Consent decree. 


. S. v. California Retail Grocers & Merchants Ass’n., Ltd., 139 F. 2d 978 


(C. A. 9, 1943), cert. den. 322 U. 8. 724 (1944). #689. Guilty. 


’, S. v Spokane Fuel Dealers Credit Ass’n, Inc., (Cr. 7641, E. D. Wash., 


1943) #783. Not guilty. 


1. S. v. The Metropolitan Leather and Findings Ass’n., Inc., (Cr. 128277, 


S. D. N. Y., 1948) #956. Nolo contendere. 


. S. v. Leather and Shoe Finders Association of Philadelphia, (Cr. 14820, 


FE. D. Pa., 1948) #957. Nolo contendere. 


. S. v. Greater Kansas City Retail Coal Merchants Ass’n., (Cr. 17328, W. D. 


Mo., 1948) #965. Nolo contendere. 
S. v. Tri State Retail Record Dealers Ass’n., (C. 13008, W. D. Pa., 1949) 
#994. Nolo contendere. 
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U. 8S. v. Record Dealers Ass’n., (Cr. 15755, E. D. Pa. 1950) #1026. Nolo 
contendere. 

U. 8S. v. K & L Distributors, Inc., (Cr. 48202, W. D. Wash., 1950) #1030. 
Nolo contendere. 

U. S. v. Ketchikan Retail Liquor Dealers Ass’n., (Cr. 1559-KB, D. Alaska, 

1950) #1031. Nolo contendere. 

S. v. Anchorage Retail Liquor Dealers Ass’n., (Cr. 2379, D. Alaska, 1950) 
#1032. Nolo contendere. 

. 8. v. Billy Vuicich, (Cr. 1523, D. Alaska, 1950) #1084. Nolo contendere. 

S. v. Tongass Trading Company, Inc., (Cr. 1560 KB, D. Alaska, 1950) 
#1036. Nolo contendere. 

. S. v. Mon-Yaugh Malt Beverage Dealers Ass’n., (Cr. 18209, W. D. Pa. 1950) 
#1046. Nolo contendere. 

. S. v. Eastern Electrical Wholesalers Ass’n., (Cr. 183 32, S. D. N. Y., 

1950) #1047. Nolo contendere. 

S. v. Eastern Electrical Wholesalers Ass’n., (Civ. 59 82, S. D. N. ¥., 1950) 

#1048. Consent decree. 

S. v. National Automotive Parts Ass’n., (Civ 9559, E. D. Mich. 1950) 

#1056. Consent decree. 

S. v. Minneapolis Electrical Contractors Ass’n., (Cr. 8161, D. Minn., 1951) 

#1068. Guilty. 

. S. v. Minneapolis Electrical Contractors Ass’n., (Civ. 3715, D. Minn., 1951) 
#1077. Consent decree. 


. U. S. v. Allied Florists Association of Illinois, (Civ. 51 C 1036, N. D. IIL, 


1951) #1108. Consent decree. 


. U. 8. v. Allegheny County Retail Druggists Ass’n., (Cr. 18470, W. D. Pa., 


1951) #1111. Nolo contendere. 


. U. 8S. v. The Stationers Ass’n. of Southern California, Inc., et al., (Civ. 


14777 C. S. D. Calif., 1952) #1148. Consent decree. 


. U. 8S. vy. Akin-Dension Co., et al., (Cr. 538-96F, D. Mass., 1953) #1164. Nolo 


contendere, 


. U. S. v. Haverhill Fuel Oil Dealers’ Ass’n., et al., (Cr. 538-118 D. Mass., 


1953) #1167. Association found guilty. Pleas of nolo contendere by 
others. 


. U.S. v. Lowell Fuel Oil Dealer Associates, Inc., et al., (Cr. 58-119, D. Mass., 


1953) #1168. Guilty plea by Association, nolo contendere by others. 


. U. 8. v. Lawrence Fuel Oil Institute, Inc., et al., (Cr. 53-120, D. Mass., 1953) 


#1169. Guilty plea by Institute, nolo contendere by others. 


. U. 8. v. Louisiana Fruit and Vegetable Producers Union, Local 312, et al., (Cr. 


24906 E. D. La., 1953) #11738. Guilty pleas. 


. U. 8. v. 8S. Barker’s Sons Oo., et al., (Cr. 21172, N. D. Ohio, 1954) #1187. 


Nolo contendere. 


. U.S. v. Owyhee Bottled Gas Service, et al., (Cr. 3484, D. Idaho, 1954) #1188. 


Nolo contendere. 


. U. 8S. v. Maryland State Licensed Beverage Ass’n., Inc., (Cr. 28212, D. Md., 


1955) #1225. Nolo contendere. 


. U. S. v. Garden State Retail GaSoline Dealers Ass’n., Inc., et al., (Cr. 154— 


55, D. N. J., 1955) #1238. Guilty plea by Association, nolo contendere by 
others. 

J, S. v. Garden State Retail Gasoline Dealers Ass’n., Inc., et al., (Civ. 482- 
55, D. N. J., 1955) #1239. Consent decree. 

7. 8S. v. Memphis Retail Package Stores Ass’n., Inc., et al., (Cr. 8315, W. D. 
Tenn., 1955) #1245. Guilty pleas. 

]. S. v. Memphis Retail Package Stores A8s’n., Inc., et al., (Civ. 2672, 
W. D. Tenn., 1955) #1246. Guilty. 

. S. v. Retail Liquor Dealers Ass’n. of Chattanooga, et al., (Cr. 10581, E. D. 
Tenn. 1955) #1247. Guilty plea by association, nolo contendere by 
others. 

. S. v. Retail Liquor Dealers Ass’n. of Chattanooga, et al., (Civ. 2554, 
BE. D. Tenn. 1955) #1248. Conspiracy enjoined. 

. S. v. Lowell Fuel Oil Dealer Association, Inc., et al., (Civ 55-586-W, D. 
Mass., 1955) #1249. Consent decree. 

. S. v. Brie County Malt Beverage Distributors Ass’n., et al., (Cr. 14870, 
W. D. Pa., 1956) #1272. Guilty. 

. S. v. Haverhill Fuel Oil Dealers’ Ass’n., et al., (Civ. 56-532-S. D. Mass., 
1956) #1287. Consent decree. 
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U. 8. v. Erie County Malt Beverage Distributors Ass’n., et al., (Civ. 436, 
W. D. Pa., 1956) #1295. 

U. 8. v. Maryland State Licensed Beverage Ass'n. Inc., et al., (Civ. 9122, 
D. Md., 1956) #1302. 

U. 8. v. Memphis Retail Appliance Dealers Ass’n., Inc., et al., (Civ. 3016, 
W. D. Tenn., 1956) # 1308. Consent decree. 

U. S. v. Nassau and Suffolk County Retail Hardware Association, Inc., (Cr. 
45037, E. D. N. Y., 1957) #1344. Nolo contendere. 

U. 8. v. Nassau and Suffolk County Retail Hardware Association, Inc., (Civ. 
17768, E. D. N. Y., 1957) #1346. Case pending. 


. U. 8. v. Tri-County Beer Distributors Ass’n., et al., (Cr. 5644, S. D. Il, 1957) 


#1352. Nolo contendere. 
U. S. v. Tri-County Beer Distributors Association, et al., (Civ. 2385, S. D. 
Ill., 1957) #1355. Consent decree. 


. U. 8. v. Retail Floor Covering Association of Greater Philadelphia, et al., 


(Civ. 24401, E. D. Pa., April 2, 1958). 
B. VERTICAL COMBINATIONS 


. S. v. Paris Medicine Co., (Eq. 4802, E. D. Mo., 1917) #190. Consent 
decree. 

U.S. v. Colgate & Co., 253 Fed. 522 (E. D. Va., 1918) Aff. 250 U. S. 300 (1919) 
#195. Defendant’s demurrer sustained. 

J, 8. v. American Cone & Wafer Co., (Eq. 155, 8. D. Ohio, 1918) #202. Con- 
sent decree. 

U. 8. v. Klawon Horn Co., (Eq. 2005, D. N. J., 1918) #205. Consent decree. 

U. 8S. v. A. Schrader’s Son, Inc., 264 Fed. 175 (N. D. Ohio, 1919), rev. 252 
U. S. 85 (1920) #200. Defendant’s demurrer sustained, reversed by 
Supreme Court, but nolle prosequi because of consent decree in companion 
civil case. 

7. 8. v. Colgate & Co., (Cr. 2404, D. N. J., 1920) #212. Directed verdict for 
defendant. 

1. 8. v. A. Schrader’s Son, Inc., (Eq. 1116, E. D. N. Y., 1922) #260. Consent 
decree. 

U. 8S. v. Colgate & Co., (Eq. 914, D. N. J., 1924) #292. Dismissed by court 
without prejudice. 

U. 8. v. Richard Hudnut, Inc., 8 F. 2d 1010 (S. D. N. Y., 1925) #266. Dis- 
missed by court. 


QS 


aq 


. U. 8. v. General Electric Co., 15 F. 2d 715 (N. D. Ohio, 1925) Aff. 272 U. 8. 
as 


476 (1926) #281. Dismissed by court. 

U. 8S. v. Western Pennsylvania Sand and Gravel Ass’n., (Civ. T80 W. D. Pa., 
1940) #496. Consent decree. 

U. 8. v. Waltham Watch Co., (Cr. 110-495, S. D. N. Y., 1941) #655. Nolo 
contendere. 

U. 8. v. Hamilton Watch Co., (Cr. 110-496, S. D. N. Y., 1941) #656. Nolo 
contendere. 

U. S. v. Elgin National Watch Co., (Cr. 110-497, 8S. D. N. Y., 1941) #657. 
Nolo contendere. 
U. S. v. Univis Lens Co., Inc., 41 F. Supp. 258 (S. D. N. Y., 1941) Aff. 316 
U. S. 241 (1942) #558. Combination to restrain distribution enjoined. 
U. 8. v. Bausch & Lomb Optical Co., 45 F. Supp. 387 (S. D. N. Y., 1942) Aff. 
821 U. S. 807 (1944) #559. Combination to restrain distribution 
enjoined. 

U. S. v. American Optical Company, (Civ. 46—-C-1333, N. D. Ill, 1946) #858. 
Consent decree. 

U. 8. v. Bausch & Lomb Optical Company, (Civ. 46—C 1332, N. D. IIL, 1946) 
#859. Consent decree. 

U. 8S. v. Bendiaw Home Appliances, Inc. and Telecoin Corp., (Civ. 39-247, 
S. D.N. Y., 1946), #881. Consent decree. 


. U. 8. v. The White-Haines Optical Company, (Civ. 2167, S. D. Ohio, 1948) 


#923. Consent decree. 
U. S. v. Uhlemann Optical Co. of Illinois, (Civ. 48-C-608, N. D. IIl., 1948) 
#924. Consent decree. 
U. 8S. v. N. P. Benson Optical Company, (Civ. 2729, D. Minn., 1948) #925. 
Consent decree. 
U. 8S. v. The House of Vision-Belgard-Spero, Inc., (Civ. 48-C-607, N. D. Il, 
1948) #926. Consent decree. 
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S. v. Chrysler Corporation Parts Wholesalers, (Cr. 47762, W. D. Wash., 
1948) #970. Nolo contendere. 


. S. v. Servel, Inc., (Cr. 13206, W. D. Pa., 1950) #1045. Nolo contendere. 


8S. v. The Jacobs Manufacturing Co., (Cr. 21568, S. D. Calif., 1950) #1065. 
Nolo contendere. 


. S. v. Luwene, Inc., (Civ. 66124, S. D. N. Y., 1951) #1075. Consent decree. 
. S. v. Sunbeam Corp, (Civ. 52-C-479, N. D. Ill, 1952) #1121. Dismissed 


by government. 


. 8. v. Philco Corp., (Civ. 18216, E. D. Pa., 1954) #1211. Consent decree. 
. S. v. Eastman Kodak Co., (Civ. 6450, W. D. N. Y., 1954) #1218. Consent 


decree. 


. 8S. v. Lyman Gun Sight Corp., et al., (Cr. 1116-55, D. D. C., 1955) #1265. 


Nolo contendere. 


. S. v. Lyman Gun Sight Corp., et al., (Civ. 890-56, D. D. C., 1956) #1269. 


Consent decree. 


. S. v. McKesson and Robbins, Inc., 351 U. S. 305 (1956) #1130. Consent 


decree. 


. S.v. J. P. Seebury Corp. (Cr. 56 CR 139, N. D. Ill, 1956) #1270. Nolo 


contendere. 


1, S. v. J. P. Seeburg Corp., et al., (Civ. 56 C 419, N. D. Ill, 1956) #1271. 


Consent decree. 


’. 8. v. Shell Oil Co., (Cr. 5675-W, D. Mass., 1956) #1278. Nolo contendere. 


S. v. Meredith Publishing Co., et al., (Civ. 109-292, 8. D. N. ¥., 1956) 
#1280. Consent decree. 


, 40, 41. U. 8. v. Socony Mobile Oil Co., Inc., (Cr. 56-152-S, 56-153-S, 56- 


154—-S, 56-155-S, 56-156-S, D. Mass., 1956) #1289, 1290, 1291, 1292, 1943. 
Dismissed by court. 


1, 8. v. R. Reginald Potts, (Cr. 56-157-M., D. Mass., 1956) #1294. Dismissed 


by court. 


.S.v. The Rudolph Wurlitzer Company, (Civ. 7337, W. D. N. Y., 1957) #1821. 


Consent decree. 


7. S. v. Toy Guidance Council, Inc., et al., (Cr. C-152-241, S. D. N. Y., 1957) 


#1328. Nolo contendere. 


1, S. v. Toy Guidance Council, Inc., et. al., (Civ. 119-6, S. D. N. Y., 1957) 


#1329. Consent decree. 


. S. v. Parke, Davis & Co., et al., (Cr. 444-57, D. D. C., 1957) #1339. Di- 


rected verdict of acquittal. 


1, S. v. Parke, Davis & Co., et al., (Civ. 1064-57, D. D. C., 1957) #1340. 


Dismissed by court. 


’, S. v. Necchi Sewing Machine Sales Corp., et al., (Civ. 112-69, S. D. N. Y., 


1957) #1348. Consent decree. 


’, S. v. Volkswagen of America, Inc., et al., (Civ. 1282-57, D. N. J., 1957) 


#1368. 


’. S. v. The Hoover Company, (Civ. 131 68, 8. D. N. Y., Mareh 17, 1958). 
.S.v. Jas. H. Matthews & Co., et al., (Cr. 15468, Civ. 16818 W. D. Pa., March 


21, 1958). 


1, S. v. Whitin Business Equipment Corp., (Civ. 58-567-A, D. Mass., May 


29, 1958). 


?, 8S. v. Bostitch Inc., et al., (Cr. 184-58, D. N. J., May 21, 1958). 


APPENDIX 2 


List of consumer items included in price survey, by type of merchandise and 
product description (manufacturer, trade name, model number, size, etc.) 


PRESCRIPTIONS, DRUGS, AND DRUG SUNDRIES 


Prescription item : 

Achromycin, capsules, 250 milligrams, 16's. 
Aureomycin, capsules, 50 milligrams, 25’s. 
Empirin Compound Tabloid, tablets, 100’s. 
Squibbs “Pentids,” penicillin, 200,000 units, 24’s. 
Metamucil, 16 ounces. 

Digifolin, oral solution, 1 ounce. 

Gantrisin, cream, 3-ounce tube with applicator. 
Ferad B. tabloid, tablets, sugar coated, 100’s. 
Multicebrin, gelseals, 100’s. 

Sulamyd, tablets, 0.5 gram, 100’s. 
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Vitamins: 
Feosol, tablets, 100’s. 
Rybutol, gelucaps, 25’s. 
Vi-Daylin, 8-ounce bottle. 
Ironized Yeast, 60 tablets. 
Abdol, with vitamin C, 100 capsules. 
Heptuna, capsules, 100’s. 
Vi-Syneral, drops, 45 cubic centimeters, with dropper. 
Hormones : 
Premarin, liquid, 0.625 milligrams/4, 4 ounces. 
Neo-Hombreol, oral, tablets, 10 milligrams, 100’s. 
Oreton, 100 milligrams per cubic centimeter, box. 
Insulin : Lilly’s, “Tletin,’’ U-40, 10 cubic centimeters, 400 units. 
Tonic: Geritol, liquid, 12 ounce. 
Cough syrup: Pertussin, large, 8 ounce. 
Laxative : 
Ex-Lax, chocolated, 18 tablets. 
Phillips, Milk of Magnesia, 12 ounce. 
Nose drops: Vicks, Va-Tro-Nol, large. 
Eye lotion: Murine, 12 drams. 
Petroleum jelly : Vaseline, white, No. 1 bottle, 
Aspirin: Bayers, 5-grain tablets, 24’s. 
Corn pads: Dr. Scholl’s, small. 
Adhesive tape: Johnson & Johnson, “Red Cross,” waterproof, one-half inch by 
10 yards. 
Gauze bandage: Johnson & Johnson, “Red Cross,” sterile, 2 inch by 10 yards. 
Bandages : Johnson & Johnson, plastic strip, ““Band-Aids,” medium 33's. 
Thermometer : B-D, Baby No. TY315, “Security” 
Baby-bottle unit : Evenflo unit, 8-ounce bottle, nipple, and cap No. 40. 
Baby oil: Johnson & Johnson, medium. 


TOILETRIES 
Tooth Paste: 

Colgate, economy size. 

Pepsodent, economy size. 

Ipana, giant size. 

Toothbrush : 

Tek, junior medium. 

Pro-Phy-Lac-Tic, tufted, natural and prolon bristle. 
Denture holder: “Fasteeth,” 414 ounces, large. 
Denture cleaner : Polident, 7 ounces, large. 
Shaving cream: 

Barbasol, brushless, 11-ounce jar. 

Mennen, lather, regular, 414 ounces. 

Williams, brushless, 8-ounce jar. 

Razor blades: 
Personna, double edge, 20’s. 
Gillette, blue blades, 20’s. 

Face cream: 
Woodbury, all purpose, 71% ounces. 
Noxzema, 10 ounces. 

Hair lotion: 

Breck, 6 ounces. 

Vitalis, 12 ounces. 

Wildroot, cream, large. 

Hair preparation: Toni, home permanent. 
Lipstick : Revlon, No. 0500, regular. 
Deodorant: 

Arrid, cream, 1.05. 

Mennen’s, spray, 114 ounces. 
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CIGARS 


Cigars: 
El Producto, “Favorite” (Box of 50). 
Robert Burns, Pantellas (Box of 50). 
White Owls (Box of 50). 


CAMERA AND PHOTOGRAPHIC EQUIPMENT 
Camera, still: 
Eastman Kodak Brownie, Hawkeye, camera. 
Eastman Kodak Brownie, flash outfit. 
Eastman Kodak Pony 135, camera outfit. 
Leica, M-3, lens: 50 millimeter Elmar f/3.5. 
Argus, C-3 outfit. 
Bolsey, “Jubilee,” Threesome. 
Eastman Kodak, “Tourist II.” 
Eastman Kodak, “Signet 35” outfit. 
Eastman Kodak, “Stereo” camera. 
Polaroid Land—Highlander. 
Camera, movie: 
Eastman Kodak, Brownie movie-camera kit. 
Revere, model 40, £/2.5. 
Bell & Howell, “Companion.” 
Screen : Da-Lite, 40x40, “Versatol.” 
Movie projector : Revere, P—85 D, deluxe, 8 millimeter. 
Exposure meter: General Electric, DW-68. 
Flash lamps : Sylvania Blue Dots, press 25 (box of 12). 
Developing kit: Eastman Kodacraft, photolab outfit. 
Film: Eastman Kodak, roll, Verichrome (120-620). 
Screen: Da-Lite, 4040, “Versatol.” 
Tape recorder: Revere, T-1100. 
Electric clock: 
General Electric, Telechron “Topper” No. 2H-44. 
General Electric, “Decor,” nonluminous 7H—215. 
Seth Thomas, “Bellwyn,” luminous. 
Pressure cooker: Presto, “Cookmaster,” No. 240, 4-quart. 
Electric frypan: Sunbeam, FP-10. 
Coffeemaker : 
General Electric, automatic coffeemaker, No. P30. 
Universal, ‘“‘Coffeematic,” No. 4408, 8-cup. 
Electric fan: 
General Electric, window fan, T3. 
Hunter, B—2500. 
Electric shaver: 
Remington, “60 Deluxe,” No. 653. 
Schick ‘‘Custom,”’ No. 85. 
Sunbeam, “Shavemaster,”’ WL, deluxe. 
Electric iron: 
General Electric steam-dry, No. F50. 
Presto, automatic vapor, steam, S—11. 
Electric mixer: Sunbeam, “Mixmaster,” No. 10. 
Electric toaster: 
Sunbeam, radiant heat. 
Toastmaster, No. 1B16, super deluxe. 
General Electric, automatic, No. T82. 
Sun lamp: Sperti, portable, No. P—107. 
Electric blanket: General Electric, contour, double bed, single control. 
Vacuum cleaner: 
General Electric, C—3. 
Lewyt, No. 88, with papoose. 








276 DISCOUNT-HOUSE OPERATIONS 


Drill: Black & Decker, home utility No. 3, 4 inch, with geared chuck. 
Step stool : Cosco, No. 4A. 

Electric utility table: Cosco, No. 8L. 

Cooking utensils: Revere, “Good Cook” set, No. 1800. 

Cutlery : Ecko, kitchen-tool set, No. 1900. 

Carpet sweeper : Bissell, “Sweepmaster.” 

Dishes : Bootonware, 16 piece, dinner set No. 510. 

Canister set: Lincoln, No. L225. 


CLEANING SUPPLIES 
Wax: 
Johnson’s, “Pride,” pint. 
Johnson’s, “Car-Plate,” 10 ounces. 
Mop: “Johnny” Mop. 
Cleaner : Renuzit odorless, quart. 
Deodorizer : Airwick, 5144 ounces. 


TYPEWRITERS 
Typewriter : 

Royal, “Aristocrat,” portable. 

Remington, “Quiet Writer.” 

Underwood, “Deluxe,” portable. 


JEWELRY, SILVERWARE, AND PENS 


Wedding ring: Keepsake, “Coronation,” WA702. 
Wristwatch : 
Bulova, “Providence,” 31717 yellow. 
Elgin, “Amour,” 7201 G. 
Hamilton, “Ginger.” 
Silverware: 
1847 Rogers, 52-piece service for 8 (with chest). 
Rogers, sterling “Bridal Veil,” 5-piece setting (in following patterns: Old 
Charleston, Moon Beams, Wedding Bells). 
Pen: 
Parker, ball point (all metal). 
Parker, No. 51, Lusterloid cap. 
Waterman, Ball Pointer. 
Cigarette lighter : Ronson, pocket lighter, “Essex,” 50566. 
Armband: Speidel, “Slim Lizard.” 
Compact: Elgin, Elgin-American, 1293/019. 
Silverware: Community, 51-piece service for 8 (with chest). 
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Mr. Bicxs. The beginning point of my presentation is that really, 
Congress, considering the problems in this field, is faced with some 
quite basic policy choices. These are policy choices which, under our 
system, at least, Congress and not any member of the executive branch 
can change. 

What I tried to do is to give you as much data as we have in our 
possession so that whatever choices you choose to make can be made 
with full knowledge of the facts. 

With that background, what I have tried to do in this statement is, 
first, set out exactly what we mean, at least, by use of the term “dis- 
count house.” 

I thought this was necessary because, going through some of the 
testimony that has been presented before this subcommittee during 
the course of the hearings, I find that some witnesses are using the 
term “discount house” to describe a phenomenon that is a bit different 
from the phenomenon other witnesses are describing. 

I think it is quite helpful to distinguish, on the one hand, a “dis- 
count house” which I define as a retail establishment which sells 
nationally advertised brands at substantially cut prices—to distinguish 
that operation from the large department store or mail-order house 
that really circumvents fair-trade strictures essentially through the 
private-brand device. I think they are essentially two different 
problems. 

The “discount house” avoids fair trade in those areas where fair 
trade is a problem by more or less careful observance of fair-trade 
strictures. 

The large mail-order house or department store, on the other hand, 
avoids the fair-trade problem through the use of private brands. 

I think it is important to distinguish between the 2, because they 
are 2 essentially different problems. 

After I discuss this distinction and what I would consider to be a 
true discount house, I then touch briefly on what some of the antitrust 
problems that discount operations as well as established dealers’ re- 
sponse to discount operations have posed. 

I have collected for the use of the committee a rather compendious 
appendix, a complete list of all cases since 1890 that involve those 
problems. 

T think the cases fall, roughly, into two categories: 

First, efforts by established retailers to ward off and restrict the 
competitive opportunity of new entrants on the one hand and, on the 
other hand, efforts by mass retailers, particularly in the food field, 
Krueger, or Safeway, or A. & P. cases, to exploit in violation of the law 
whatever power in the market their mass retailing givesthem. __ 

Against the background of that statement of existing antitrust 
problems, I turn to an analysis of really how fair trade bears on this 
issue, There, I think it might be helpful if I turned to my statement 
just briefly, because I think one of the troublesome things, to us at 
least, about the analysis of the role of fair trade and its effect on the 
small, independent retailers’ ability to compete with either discount 
houses or large department stores or mail-order houses—essentially, 
that analysis has been rather discriminating. 

What we would like to do is present you some data that have been 
gathered with some effort to highlight what we think the problem 1s. 
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Senator Lone. I notice that you say here that Sears, Roebuck, 
Macy’s, and others may very well find these fair-trade laws an um- 


brella to protect their own private-brand products from competition— 
price competition. 


Mr. Bricks. That is right. 
Senator Lone. They can undersell them with impunity, without 


the te retailer selling a name brand having an opportunity 
to meet their price ? 


Mr. Bicxs. That is right. 

Remember the distinction I tried to make between the true discount 
house on the one hand that cuts prices on the nationally advertised 
brands and, on the other hand, the mail-order house or department 
store that has its private brands. Now, the discount house is urged 
by some retailers as a means of pr eventing competition from large de- 
partment-store and mail-order house private brands. 

Thus, we find that the fair-trade laws make possible the very dis- 
count- house operation against which some small retailers are com- 
plaining. 

Here is the way I think that works. I think that the existence of 
the fair-trade laws provided an indispensable element of the milieu 
which enables discount houses to buy. First, a discount house depends 
on the success of a nationally advertised brand, and fair-trade laws 
encourage national publicity for one brand. Second, fair-trade laws, 
as you pointed out before, by freezing or tending to freeze traditional 
profit margins, left a rather lush area of profits, which invited dis- 
count-house price slashes, so that I think without the fair-trade laws— 
I think it is not at all so clear—I’m not at all so clear—that discount 
houses would have arisen. 

Senator Lone. Pardon me. Would you please repeat that last 
sentence ? 

Mr. Bricks. I think discount houses depend on nationally accepted 
brands. You don’t go into a second-floor walkup or go 10 blocks fur- 
ther to a store which has less service, unless you feel, I’m getting that 
same Westinghouse appliance in that discount house that I am get- 
ting up the street. You don’t buy an off brand; you want the same 
brand. Fair-trade laws, I think, encourage ‘nationally branded 
merchandise. In other words, you have to have a branded item to 
fair-trade it. I think it was the existence of the nationally branded 
item which fair trade made possible that enabled the discount stores 
to arise. Second, I think fair trade tends to freeze uncompetitively 
high retail-profit margins. 

Now, this gives an area, or provides an area, for discount houses 
to come in and cut below traditional retail margins and still make a 
profit. What I would like to do is try to back this up with some actual 
facts which I have included in my statement. 

Let me highlight for a moment the precise extent to which fair 
trade has created an umbrella under which discount houses can safely 
reside. In 1956 the Department of Justice conducted an extensive 
price survey. The survey covered eight non-fair-trade cities ranging 
the country from Rutland, Vt., to El “Paso, Tex. The survey included 
132 rapid-turnover, fair -trade, consumer items—for example, drugs 
and prescriptions; toiletries; housewares and small appliances; cam- 
era and photographic supplies; jewelry and silverware; pens; waxers 
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and cleaners. Within these product categories, specific brand items 
surveyed were selected at random. For your record, I have attached 
as appendix 2 of my statement a list of these 132 products. (See 
p. 273.) I would like to get the facts out fully before you so that you 
can evaluate it. 

The facts this survey revealed are striking. First, of the 132 items 
surveyed, an average of 119 were available in each city. Second, of 
the 119 items available, some 78 on the average sold below the fair- 
trade prices in each of the 8 cities. 

Senator Lone. How many cities were those ? 

Mr. Bicss. Eight cities. 

Senator Lone. Large cities? 

Mr. Bicxs. Yes. The cities range—Dallas, Houston, and El Paso, 
Tex.; St. Louis and Kansas City, Mo.; and Montpelier and Burling- 
ton, Vt. What we did was take eight non-fair-trade cities. We took 
these 132 items and compared the price at which they sold in non-fair- 
trade cities with what the same product is sold for in fair-trade areas, 
This, I think, highlights the profit margin that fair-trade freezes es- 
tablishes retailers into, and leaves for the discount house to cut under 
and thrive. 

Of the 119 items available, some 78 on the average sold below the 
fair-trade prices in each of the eight cities. Thus, consumers in the 
eight-city non-fair-trade area purchasing these 78 items could effect 
savings at 27 percent below their fair-trade value of $2,033.20. 

Here at the very beginning you have a 27 percent margin of sav- 
ings. Presumably, the retailers who sold at 27 percent below fair- 
trade price were still making a profit. So you have a 27 percent area 
of flexibility generally that a discount house can move into and play 
around with. I think without fair-trade laws, discount houses would 
not have that sanctuary in which to move. 

Let me highlight exactly why I say that. In the beginning part of 
my statement, I quote an example, or I set forth an example based on 
our own investigation of what happened here in Washington. Actually, 
as you know, there is no fair trade in Washington, and I think the 
way the department stores and retailers responded to discount houses 
here without fair trade illustrates what I am talking about. Right 
here in the District of Columbia, as you know, discount houses flourish. 
In response to discount-house success, our information is that in mid- 
1955, representatives of four major department stores reached the con- 
clusion, whether independently or together is not clear, that their 
business welfare, in light of discount-house competition, required slic- 
ing traditional profit margins. As a result, shortly afterward, prices 
on representative household items—sold in Kann’s, the Hecht Co., 
Lansburgh’s, and Woodward & Lothrop—dropped from 10 to 2 
percent. 

Now, I think really this set of figures on the one hand comparing 
non-fair-trade prices with fair-trade prices, and on the other show- 
ing the response of established retailers to discount houses in non- 
fair-trade areas highlights my point that really, without the fair- 
trade laws, discount houses could not have prospered as they have. 

Now, on the other side, the other, the large mass retailer, on the 
one hand Macy’s and Gimbel’s, Sears, Roebuck, and Montgomery Ward 
on the other, I can’t present the complete data that I can in the 
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hed other field and have attached to my statement. The reason I can’t 

S is not because we didn’t try to get it. The only way we can get this 

e data is by voluntary cooperation on the part of a company. We had 

ii a rather singular lack of success in getting access to this private-brand 

neal a I think this is something that this committee might well 
explore. 

» of Sire is the way we think that private brands may well work: 


a Private brands which are made by fair trade in large measure, may 
well work to the detriment of the small retailer. 
First, it takes a lot of money to market a private brand. The man- 
ufacturer isn’t going to produce the same product for you under 
our own brand that he is producing under nationally advertised 









































nat rands unless it is worth his while. He has to produce extremely 
: large quantities. ; 

nia Secondly, after he has done that, you have to gain acceptance for 
eas, your private brand and do a lot of advertising. 


So, really, it is only the Macy’s and Gimbel’s type of operation and 
the Sears, Roebuck and Montgomery Ward type of operation that can 
afford private brands. 

the Well, you have your private brands. 

the Suppose, in the case of Sears, Roebuck or Montgomery Ward, you 
Foot are competing throughout large rural areas of the county through 
the mail-order business with small-appliance stofes in those areas. 
The small-appliance store hasn’t any private brands. He is selling 


; es- 
1der 


Ain GE and Westinghouse in the white-goods area. He has a floor un- 
ares der which he cannot cut. ; 
play The large mail-order house can come in and sweep away the busi- 
ould ness with his a brand, and the small retailer in the local area, 

who has the advantage of location, might, if he has some flexibility, be 
“t of able to cut down, not as far as the mail-order house, but far enough 


so that, coupled with the advantage of his location, he might be able 


1 to get the local business. 

- the But he can’t do that with fair trade. : 

11898 I don’t know the extent of this phenomenon. We all know that 
‘oht private brands exist; we all know that Sears, Roebuck sells under 
ali the Kenmore brand, a washer, the same washer we buy under the 
nid- Whirlpool name. But I don’t know exactly the extent to which 


private brand is being used, aided by fair-trade, to hurt the small 
retailer. 

elie This is something which I really think would be a contribution to 
inal knowledge in the area and to Congress’ ability to do something about 


Co. it. 
0 2% 


con- 
heir 


Senator Lona. A large concern like Sears, Roebuck, or Macy’s, or 
Montgomery Ward will try to build a certain amount of public con- 
fidence in their articles. They try to build confidence in the name of 


seal the establishment and the product they sell. Then, on that basis, 
on they proceed to undersell the competitive articles on sale in depart- 
fair- ment stores generally. 


76 Sometimes you get an article that is not quite so good in quality as 


- the an article you get in a standard department store, and sometimes you 
Vard get something that is just as good. I don’t think they try to sell you 
- the something better than in the other stores, but similar goods, for a 


similar price. 
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Mr. Bicxs. That is right. 

You know, one subject you mentioned in questioning Chairman 
Gwynne we have tried to do some work in. 

You asked about the possibility of a State approach to antitrust 
enforcement generally, and particularly in the sales-below-cost area, 
Well, we have had some striking success in cooperation with State 
enforcement officials in the antitrust area, particularly in three States, 
New York, Texas, and Oklahoma. 

I think it is terribly important not to minimize the potential effec- 
tiveness of State antitrust enforcement. I am inclined to agree that, 
though at this point it hasn’t reached its full flower as part of the 
general program of trying to coordinate State and Federal enforce- 
ment in law areas, Mr. Brownell took a real interest in our working 
with any interested state enforcement official in the antitrust field. 

We worked out a very effective liaison in the case of New York and 
Texas, in which we tried to get, in the area where the particular sales- 
below-cost were-—we either don’t think there is interstate commerce 
or it is weak, or the volume of commerce is so small that, really, in 
terms of using our total of 287 lawyers, it doesn’t make sense for us to 
throw 4 of them for 2 months into this problem, when we have much 
larger problems that they ought to be spending time on. 

What we have done is to turn over that complaint, if the complain- 
ant will agree, to fhe State attorney general. 

They have moved remarkably effectively. I think what we are 
trying to do is publicize that and try to get other attorneys general to 
come in when they have problems in enforcing their laws and agree to 
take complaints that are referred to them. 

I think this is quite important in terms of how important under- 
standing what the problem is to deal effectively with it, because so 
many people tend to think of antitrust as something rather esoteric, 
conceived in Washington, and, really, not having too much relation to 
their daily lives. 

To the extent that we can get State officials in working on this 
problem, it is quite a step forward. We haven’t got one instance so 
far where we couldn’t give them anything we have. I think this isa 
matter of trust and confidence building up. We haven’t had one in- 
stance where anybody has been hurt. 

Senator Lone. It seems to me that as far as individual States are 
concerned, the States could get a little advice from the Washington 
level about what sort of antitrust laws seem to be most effective in 
giving relief and protection to small business. That would tend to 
help the States. I think most of them would like to do something 
about protecting small businesses but don’t know where to start. 

Mr. Bricks. That is what our feeling was. You may be interested in 
how we tried to meet that. 

Senator Lone. Yes. 

Mr. Bicxs. The attorney general in New York, some 3 years ago, 
appointed a committee to survey all of the State’s statutes, to draft 
some uniform State statutes which he could present to the Conference 
of State Attorneys General. 

I served on that group as did Mr. Kintner, the general counsel of the 
Federal Trade Commission. We drafted some proposed laws which 
we think will gibe with the general pattern. I hope that the attorney 
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general of New York will see fit to press this before the Conference 
of State Attorneys General. 

I think that is the most effective way to do it. 

Senator Lone. While I haven’t proposed these fair-trade laws, I 
have been very much in favor of something to outlaw below-cost sell- 
ing. I don’t know how much it prevails, but I think it is very unfair 
when it is used against an individual businessman who cannot stand 
the loss as a larger company can. Soon he will be forced out of busi- 
ness. 

It seems that something should be done. Perhaps you are familiar 
with the proposal I offer ‘ed as an amendment to one of the tax bills 
before the Finance Committee, that relates to a subject matter not 
covered by your testimony here today. 

I believe you have had a chance to study this with Judge Hansen. 
It is my recommendation that recoveries in antitrust suits, where the 
private individual undertook to sue the corporation or concern that 
injured him, should be spread, for tax purposes, over the period of 
time beginning with the occurrence of the injury until the judgment 
was fin: ally arrived at. 

Can you get us a statement from the Justice Department sometime 
soon stating the Justice Department’s position with regard to that 
proposal ¢ 

Mr. Bicks. I certainly can, Senator. I certainly can. I think it is 
an eminently reasonable one. 

Senator Lone. I think it would help if we had some affirmative 
statements from the Justice Department on that. 

Tentatively, Treasury has indicated they would be willing to go 
along with us to the extent of spreading the actual damage: That i is, the 
original recovery, but they have been reluctant somewhat to go to sup- 
porting the position I have been urging, that the whole damage be 
spread over the period from the time the injury occurs until recovery is 
gained. 

Now, failure to do that means that about 80 percent of what a person 
recovers might just be wiped out. 

Mr. Brcxs. That is right. 

Senator Lone. I don’t think the Treasury people are particularly 
interested in the revenue involved; it is the principle there. It does 
seem to me that in many instances, treble damages doesn’t work out to 
be a treble damage at all, because a judge looking at treble damage 
tends to be very conservative in what award he makes. 

Mr. Bricks. We have been interested in that, because two sessions 
ago, I testified at hearings before the Celler Committee on the issue 
of whether discretion should be lodged in the trial judge—where non- 
willful antitrust violations are involved—whether or not to treble 
the damages. 

What we did was survey every single treble-damage case filed, and 
every recovery, as well as every reported settlement. We came to the 
cone lusion that there were startingly few jury verdicts granting in- 
jury recoveries, and the only thing we could figure out was that the 
jury said, “Sure, maybe this guy has been hurt a little bit, but the 
only measure of damage we can use is going to be trebled.” And be- 
cause they feel that trebling is too muc ‘h, they give him nothing. 
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We felt that in the nonwillful area, where the violation did not 
involve a trade practice, the recoveries might be increased if the 
trebling of damages was made discretionary with the judge in the non- 
willful area. 

Senator Lone. There is so much testimony pro and con on that mat- 
ter. In the hearings the Small Business Subcommittee conducted here, 
the testimony gave us the impression that we ought not to make it 
discretionary. Perhaps that should be reconsidered. 

It does seem to me that whatever recovery is granted, it should be 
spread over the period from the time the injury occurred to when the 
recovery happens. Otherwise, it might occur over 4 or 5 years. Later 
on he recovers, and the recovery falls entirely in 1 year, and it might 
be taxed 80 percent, and the result is he might achieve very little by 
settling. It looks like a case of a man having invested $25,000 in a 
case in bankruptcy court. If he manages to get that treble damage of 
$25,000 against $25,000 of damage, by the time they got through tax- 
ing him, he would probably only have about sixteen or seventeen thou- 
sand left. If he had to advance court costs for that $25,000, the odds 
are about 2 to 1 that he wouldn’t recover them again. It is a poor 
gamble, and a man would do better to go out to the racetrack and gam- 
ble his money that way, rather than gamble on what he could recover. 

So, I hoped we would get some help from the Justice Department in 
the spreading of the tax liability. 

Senator Proxmire, do you have any questions ? 

Senator Proxmire. I would like to ask Mr. Bicks some questions. 

The burden of your testimony, Mr. Bicks, relies on this eight-city 
survey, plus the analysis of the Washington situation ¢ 

Mr. Bicxs. I would say so, sir. think that that supports the 
testimony. I think the real burden of my testimony rests, in addi- 
tion, on an analysis of what the discount operation in fact is. 

Senator Proxmire. I understand that, but I mean as far as specific 
objective evidence is concerned, supporting the argument, fair trade 
has had this effect ? 

Mr. Bricks. That is right. 

Senator Proxmire. How many different products were involved? 

Mr. Bicxs. One hundred thirty-two items. These are listed in 
appendix 2. (See p. 273.) 

Senator Proxmire. Where were these products sold? Were they 
sold in drugstores, in department stores ? 

Mr. Bicxs. Well, they were sold in different sorts of stores. 

Senator Proxmire. How many products would you say that these 
various stores would carry, altogether ? 

Mr. Bicks. Well, I can’t 

Senator Proxmire. I understand that drugstores carry as many as 
3,000 items, sometimes. 

Mr. Bicxs. That is right. 

Senator Proxmie. So that this might be a very tiny fraction, 
possibly, of the total sales. 

Mr. Bricks. It might be. 

Senator Proxmire. Since you can’t say whether it is or not, isn’t 
it perfectly possible in these cases that the only effect of fair trade 
may have been that they took a smaller margin on fair-traded items, 
and compensated for it by a larger margin on whatever was sold that 
was not on fair trade? 
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Mr. Bicxs. I don’t see why it is any more reasonable to assume that 
than the converse. 

Senator Proxmire. Perhaps you might assume that, on the grounds 
that in order to get the same compensation and equalize compensation 
in various cities around the country, since capital is free to move 
from Chicago to New York, or to Louisville or to the city of Mont- 
pelier, Vt., wherever compensation is easiest, it would be sensible for 
the proprietor to attempt to make up his loss on fair-traded items 
by increasing his margin on other items. 

Mr. Bicxs. Well, I’m not at all sure that we’re at one on the hypo- 
thetical you are posing. 

Are you saying that stores in these non-fair-trade areas might well 
have sold the 132 items we picked below fair-trade prices but might 
well have sold other items above fair-trade prices? 

Senator Proxmire. No. In the first place, I’m talking about non- 
fair-traded products. 

Mr. Bicks. Oh. 

Senator Proxmire. I’m not challenging the fact that your sample 
wasn’t correct as far as fair trade is concerned. I’m just saying: 
Isn’t it perfectly possible that other non-fair-traded sales could make 
up for this? 

Mr. Bicks. I can’t respond to a question such as, “Isn’t it perfectly 
possible * * *?” My commonsense judgment is that the drugstore 
sells very little that isn’t fair-traded. The same goes for the appliance 
dealer. 

I have little data or experience to back that up. 

Senator Proxmire. Do you have any data at all on the cost of living 
in these cities as aleenamedaral the cost of living in fair-traded cities? 

Mr. Bicks. No, but I think we could get that. 

Senator Proxmime. That data would be pertinent, don’t you think? 

Mr. Bicxs. I don’t know, really, how pertinent it would be. 

Senator Proxmire. Well, you have to allow for these other things, 
such as the differences in rent. 

Mr. Bicxs. Yes; I remember the way the cost of living index jumped 
the week the New York subway fare moved up 5 cents, for instance. 

Senator Proxmire. Of course, you have to allow for these things. 
But it might be pertinent if intelligently analyzed. 

Mr. Bicxs. Yes. 

Senator Proxmire. Did you have any statistics at all on the failures 
or bankruptcies in the non-fair-traded area ? 

Mr. Bicks. Did I have any statistics on failures or bankruptcies in 
the non-fair-traded areas? And compare them with fair traded ? 

Senator Proxmire. Yes. 

Mr. Bicxs. No, I don’t. But I would like to see because I have 
never heard anybody suggest—I have always had a great deal of 
difficulty trying to get failure statistics, unless they were involved 
with new business statistics. 

Too many of the failure statistics that I have tried to deal with 
and analyze have not separated out the collapsible subsidiary. In 
other words, you have a company that changes the form of its opera- 
tion, which many interstate operations will do quite frequently, and 
suddenly have 17 failures because they collapse 17 sudsidiaries, and 
now operate through 1. 
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I have always been a little leery of using those statistics. I think 
you have to analyze it pretty carefully. 

It would be very significant if you could isolate out the collapsible 
subsidiary and compare the balance, plus or minus, between retailing 
failures and retailing new entrants. 

Senator Proxmire. Bankruptcy would be a more objective com- 
parison ? 

Mr. Bicxs. Yes. 

Senator Proxmire. Bankruptcy has increased enormously in small 
business, at least in my State. 

Mr. Bicxs. Lagree. 

Senator Proxmire. They feel that it collapsed because of fair-trade 
legislation, although perhaps not. 

Mr. Bicxs. That would be very significant. 

I think if we could get a comparison of retailing failures in fair- 
trade areas and non-fair-trade areas, it would be significant. 

Senator Proxmire. How about the size of retail outlets in these 
fair-trade and non-fair-trade areas in these cities? Maybe a small 
retailer can’t exist without fair trade. Maybe he can. 

Does your survey touch on that? 

Mr. Bicxs. I point out in my statement that in the course of our 
survey, we came up with the conclusion that we could not generalize 
about whether there were more or less so-called small, independent re- 
tailers, in fair-trade and non fair-trade areas. But, I frankly don’t 
have real confidence in that conclusion. I would like to see some sta- 
tistics on that. 

It is very hard for us to gather those statistics. We have to rely 
primarily just on what an investigator’s judgment is, going through 
a city’s directory and going through a city’s main shopping center. 
But that, to my judgment, isn’t completely reliable. 

I'll say this: My impression is, after going over our data, that you 
can make no significant generalization about the number of small, in- 
dependent retailers that prosper in a fair-trade area as distinct from 
a non-fair-trade area. 

Senator Proxmire. You have no data, at least in your study, to 
show 

Mr. Bricks. Well, I would say that my own conclusion, based on 
the study, is that there is no significant difference. But I'll go further 
and say that I am not completely s satisfied with the data on which I 
base that. 

Senator Proxmire. Now, you have seemed to conclude that fair- 
trade tends to discourage, prevent a traditional American price compe- 
tition, which we have enjoyed in past years before the fair-trade laws 
were enacted ? 

Mr. Bicxs. Well, I would say that I think the entire fair-trade con- 
cept is at odds with the basic tradition of private enterprise, which 
the antitrust laws are designed to protect. 

Senator Proxmir. Isn't it perfectly possible that you can have a 
vigorous price competition with fair trade, as between different manu- 
facturers ? 

Mr. Bricks. This is, Senator, very much reminiscent of the argument 
which General Motors makes to us: “We have very vigorous price 
competition between Oldsmobile, Buick, and Pontiac.” 
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It is what I would describe as a sort of Socialist price competition. 

Senator Proxmire. [ would agree with you 100 percent on the 
automobile industry, but I think in the commodities the druggist 
sells, he doesn’t sell primarily, at least in most lines, 2 or 3 commodities 
in which one, like General Motors, for example, is dominaitt. Is that 
unusual in retailing? 

Mr. Bicxs. I don’t know whether it is unusual or not. Let’s stick 
to the drugstore hypothetical which you are asking about. In that 
situation, where I think the hypothesis you are advancing might break 
down, is that fair trade prices between different ee ‘of toothpaste 
may be much the same. Asa matter of fact, they are almost identically 
the same. 

In another of our industries, soap, there are numerous brands of 
detergents, but only three companies, so I don’t think my General 
Motors ex: imple is as inapposite as it might have appeared at first 
blush. It is true that P. & G.—well, let’s use Lever Bros. as an exam- 

le. Lever Bros. has just acquired the All brand from Monsanto. 
ever Bros. has several other detergents. Looking at it, first 
blush, you would say that detergents aren’t like automobiles, because 
there are 20 or 30 of them. That is true, but they are owned by 
three companies. One company isn’t going to set a fair-trade price 

on one brand that is going to put it out ‘ot competition with the other. 
I don’t think that competition only between brands, as distinct from 
between manufacturers, provides the sort of safeguards regarding 
price and quality that our free enterprise system was meant to provide. 

Senator Proxmire. Yes, but competition with the same brand on 
the retail level doesn’t provide 

Mr. Bicxs. Within the same brand? 

Senator Proxmire (Continuing. Within the same brand provides 
a competition of attrition almost between various retailers. It can 
be immensely destructive. It can result in human misery; it can result 
in an unstable marketing situation. The statistics we have are just 
appalling—of the failures of retail business. The fact that so few 
exist for 10 years—17 percent, I think, have a life of 10 years, Twenty- 
five or 30 percent failed after the first 6 months. The situation is so 
unstable that if you have no kind of stability in the system, it seems 
to me it can be most damaging in human terms as well as possibly 
in economic terms. 

I would just like to end on one other note. Have you read Chamber- 
lain’s Theory of Monopolistic Competition ? 

Mr. Brexs. I have, Senator. 

Senator Proxmire. Don’t you think there has been an almost com- 
plete disregard in your analysis of competition outside the price 
area?’ In servic e, advertising, location, and convenience, as well as in 
many other areas / 

Mr. Bricks. I beg your pardon ? 

Senator Proxmire. I say, don’t you think that this is ignored? 
Isn't. it prefectly possible to require retailers to sell—supposing you 
only have 2 or 3 brands in a particular field, and say the margins are 
rigidly enfore od Isn’t there still a very strong element of competition 
on the basis of service, on the basis of location and convenience, on the 
basis of personality, if you will—many other areas that are familiar 
to the consumer ¢ 
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Mr. Bicxs. Senator, there are. I would simply say that the sort 
of competition with which the antitrust laws are concerned is price 
competition, because it is price competition that in theory, and we 
hope in practice, controls the application of our resources. To the 
extent you diminish price competition, you diminish free market, and 
ultimately consumer control over the allocation of our resources. 

Senator Proxmire. Well, perhaps, to some extent, maybe you do, 
maybe you do not; you have to consider these other things. Because 
you can certainly have vigorous and very helpful competition in serv- 
1ce, even though 3 you limit the amount of price competition. 

Mr. Brcxs. That is very true. But I think your emphasis 

Senator Proxmirr. The point I would like to make is this: This 
is a small-business committee, and you suggested that it might be 
sensible for this committee to conduct an ‘investigation of how we 
can reduce margins. I mean, that would be the effect. You did not 
say that, of course. But the effect of that investigation this committee 
might make, an extensive investigation, to eliminate the margins that 
have been established, would, it seems to me, be damaging ‘to small 
business and to retailers. And I think that that kind of an investiga- 
tion might very well be beneficial in a theoretical way to establish a 
freer price competitive situation. But in an overall sense, in a human 
sense, in terms of the total problem of the retailer and of the whole 
society, it seems to me that you just cannot put it in these mathemati- 

calterms. You just cannot have the heart of an adding machine when 
you go into these things, you have to think of these other things, too. 

Mr. Brcxs. I do not dis? agree with you at all. 

I began testimony this morning, on a brief colloquy with Senator 
Long, on what the difference between our responsibilities are. Under 
our system, it is the elected representatives that make that sort of 
basic social choice, and that is what you are talking about, I think, 
between different sorts of values. I think you very accurately put 
what your function as a legislator is. My function, on the other hand, 
if it is anything, is, in response to your request, to prov ide you with 
whatever data may be relevant in making that choice. 

Now, I would certainly agree that, if you find that preservation of 
a particular small- business entity is aided by fair trade, that is a very 
legitimate conclusion on your part. Apart from whether I would 
agree with you or not, my conclusion would rest on what small busi- 
ness is worth to me, in social terms or whatever terms the people of 
Wisconsin elected me to think of, that diminution of price competi- 
tion. That is the essence of your 

Senator Proxmire. Exactly the same way we might feel about the 
preservation of the family farm or the preservation of the family 
business 

Mr. Bricks. My sole point was that was to make that judgment a dis- 
criminating one; it is really not too helpful to think of fair trade, 
which I was focusing on, partic ularly, as primarily a benefit to the 
small retailer. Because our own view is that it isnot. So that, regard- 
less of how you feel about an aid device that would diminish price 
competition, ‘but, nonetheless, preserve the small, independent busi- 
ness, fair trade is not that device, so you never reach the essential 
policy choice which is yours. 
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Senator Proxmire. You are making an assertion to which I dis- 
agree, but I understand your answer. 

Mr. Bicxs. That is all I can really say. 

Senator Lone. Can you give me some indication of the values of 
drugstores? What would you regard being the average markup in 
a drugstore? Do you have any information on that? 

Mr. Bicxs. I re: uly do not know. 

Senator Lona. Can you guess $ 

Mr. Bicxs. I know what the markup is, generally, between manu- 
facturer and retailer. It is quite shockingly high 

Senator Lone. What is it ¢ 

Mr. Bicxs. In the 25-percent area, in the drug field, pharma- 
ceuticals. 

Senator Lone. = the manufacturer to the retailer ? 

Mr. Bicxs. Yes. I do not know what the retailer markup is. I 
am told that Fortune magazine did a survey in 1955. I have never 
seen the survey, but it is quoted in the statement. I mean, I have 
never examined this part of it. And Fortune concluded, considering 
not only drug retailing but all other modes of retailing, the average 
markup between distr ibutor and consumer, which would ‘include a re- 
tailing markup, is, roughly, 38 percent. I cannot vouch for the accu- 
racy of that. 

Senator Lona. Is that all items? 

Mr. Bicxs. Yes. 

Senator Lone. Can you give me, or obtain information on the dif- 
ference between the prevailing price and the fair-trade price, the 
actual cost. 

Mr. Bicxs. I cannot tell that. All I would say is that we have 
no reason to believe, and our investigators were told to avoid com- 
puting any prices that appeared to be sales below cost, appeared to 
be loss leaders. So, I think the 27-percent figure is reasonable to as- 
sume, still allowed some profit to the non-fair- “trade retailer. So that, 
in response to your question, whatever his markup was, it is something 
about 27 percent below fair-trade price. 

Senator Lone. Well my general guess is—and I could be in error 
on this, but this has always been my impression and still is—the 
public, in general, thinks that a a who can sell a commodity and 
make a profit ought to have a right to do it, and, if he can cut the 
price and sell the commodity, they ought to have a right to do busi- 
ness with him. 

Now, here is a watch that I purchased overseas. I was delighted to 
find that you can buy this watch as cheap from some American re- 
tailers as you can buy it in Switzerland, even if you get a discount in 
Switzerland. This watch retails for £100 in the United States. I 
would say anyone would be a fool to pay $100 for it. I can buy this 
watch for between $60 and $66. You can buy most of the Swiss 
watches, if you go to the right place, for half of what the retail price 
would be. ‘A seller who sells it for half price is tickled pink to sell 
it at that price. He is making a profit on it; at least; he certainly 
thinks he is. 

Now, I do not see how the average consumer buying in a store is 
going to agree to any law which makes it illegal for someone to sell 
to them at a price where he is making a profit, unless there is some 








292 DISCOUNT-HOUSE OPERATIONS 





mechanism set up whereby the public has some say on what the price 
is going to be. For example, what do you pay for aspirin tablets? 

Mr. Bicxs. About $1, isn’t it, per 100? 

Mr. Sruurs. Seventy-five cents. 

Senator Lone. Well, 75 cents for 100. What is your estimate of 
the actual cost of manufacturing those? Do you have any informa- 
tion on that? 

Mr. Bicxs. Senator, I do not know. 

Senator Lone. It would run over 10 cents, would it? My feeling 
is that there should be some mechanism, representing the public in- 
terest, that would pass on the reasonableness of that price. I can re- 
call a situation in my hometown when someone manufactured a par- 
ticular product, and I will not mention the manufacturer, but he spent 
half his time talking to his competitors, trying to agree that no one 
would cut the price because they could make a lot more money by 
maintaining it at a certain level. It seems to me that a fixed price 
leaves the public completely at the mercy of 3 or 4 producers, and 
leaves the consumer on the short stem. It is almost an impossible 
burden on the consumer, in general, trying to compare everyone’s 
prices on a product. I guess that is one reason I have difficulty in 
making my wife shop along the lines of my philosophy. 

Senator Proxmire. May I just ask one question ? 

Mr. Bicxs. By the way, I think Senator Long answered the ques- 
tion you were asking me. 

Senator Proxmire. No; I think you were very effective. I disagree 
with my good friend, Senator Long, on this particular thing, although 
we agree on most other things enthusiastically. 

I think the answer here, of course, is that the manufacturer has the 
property right, which the Supreme Court decided, when was it, back 
in 1936, and it seems to me it 1s perfectly proper for the manufacturer 
to maintain it. It is a commodity, it is a brand, which he has estab- 
lished, which is very hard to establish, and he has every right, it seems 
to me, to maintain it. However, that is something else. 

I would like to ask a question about this. Yesterday we had testi- 
mony by Robert Scholl who testified to us that in New Jersey the fair 
trade on gasoline, thanks to the intervention and assistance of Senator 
Hubert Humphrey, who settled a gas war there was very destructive, 
resulted in—they have a modest margin of something like 41% cents. 
They sell gasoline over in New Jersey for 2 cents less than they sell it 
in Pennsylvania, Philadelphia, Pa., or in Delaware, and 3 cents less 
than in Baltimore, Md., and far less than a 55-city average. Al- 
though their tax is higher, they sell it at less than they sell it in New 
York, which is also not fair traded. 

The reason I ask this is, in the absence of fair trade, isn’t there 
likely to be some kind of combination that a retailer is going to make 
with a manufacturer, with someone else, which is going to give him 
a margin on which he can live until a disruptive price war comes along 
and the consumer has a temporary bonanza? Here is a wonderful 
example, it seems to me, of fair trade that does not hurt the consumer, 
which provides a marketing stability, which is most desirable, and 
permits them to sell at a margin which is perfectly acceptable. 

Now, what is wrong with that kind of a situation ? 
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Mr. Bicxs. I would like to think about this because we have been 
investigating the entire problem of fair trading in gasoline. As you 
know, we had an indictment against the Socony Mobil Oil Co. in Bos- 
ton, alleging price fixing, because, in a gasoline price-war situation, 
they, we alleged, offered to cut the tank-wagon price to dealers, or 
to gasoline-station operators, who, in turn, cut their prices. We al- 
leged this was an illegal price-fixing agreement between the producer 
and the seller. Socony Mobil defended on the ground that these con- 
tracts were legal under the fair-trade laws. We argued that the fair- 
trade McGuire Act exemption was limited to the true fair-trade situa- 
tion and did not mean to sweep in the common-law policy of the 
State of Massachusetts. You see, there are 4 or 5 States like Massa- 
chusetts that traditionally, before their fair-trade statutes, legalized 
a great variety of price-fixing agreements. Socony, there, defended 
on the ground that, even outside of the traditional fair-trade contract 
situation, the McGuire Act permitted fair trade, permitted an exemp- 
tion from the antitrust laws under this common-law policy exempting 
certain price-fixing agreements. 

We lost the criminal case. We are now conducting a subsequent 
investigation to see if there are any further violations, and perhaps 
raise the issue in a more favorable context. 

I am troubled by your example of why fair trade does not benefit 
in that gasoline industry, frankly, because I am not at all sure its 
use is legal there. 

Under two cases, the Secatore case in the first circuit, which held 
an oil company could not fair-trade oil or gasoline if it were selling 
in competition with the retailers, and I am not sure, but I want to 
explore whether the oil companies that are fair trading in New Jersey 
are at the same time selling directly to large industrial users. If they 
are, they may be a legal problem under the Secatore situation. 

But, apart from that, why, I pause a little bit before getting into 
the economics of the situation, really isn’t this essentially the situation 
that I was talking about? If there is any industry that I think can 
be characterized as an oligopoly industry on a regional basis, it is oil. 
I think most areas probably are not served by more than 5 or 6 pro- 
ducers, so here 

Senator Proxmire. I understand there are 12 producers. 

Mr. Bricks. I do not know if that is so. Are you sure there are 
12 producers, or 12 different brands? 

Senator Proxmire. Now you are talking about gasoline 

Mr. Struts. Twelve major companies in addition to numerous off 
brands. 

Mr. Broxs. I am just informed we had an investigation of this prob- 
lem, and, whatever that statistic is, 90 percent of the gasoline sold 
is by the top 4 brands. 

Mr. Stutts. Fifty percent. 

Mr. Bricks. I really do not know the fact to directly respond to 
your question. 

Senator Proxmtre. That is all. I just want to say I think this wit- 
ness has been extremely intelligent and very helpful, and we appre- 
ciate his coming before the committee. 

Senator Lone. The next witness will be Mr. Wilfred Meyer. 

Go ahead with your statement, Mr. Meyer. 
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STATEMENT OF WILFRED I. MEYER, PARTNER IN THE FIRM OF 
SCHWEGMANN BROS. GIANT SUPERMARKETS OF NEW ORLEANS, 
LA. 


Mr. Meyer. Senator, my name is Wilfred I. Meyer. I am a partner 
~ the firm of Schwegmann Bros, Giant Supermarkets of New Orleans, 

4a. 

Schwegmann Bros. has consistently opposed price fixing under so- 
called fair-trade laws. These laws penalize the consumer by elimi- 
nating price competition at the retail level. Only through price com- 

etition at the retail level will the consumer benefit from the savings 
incident to efficient, minimum-service merchandising. 


MINIMUM-SERVICE MERCHANDISING 


Our firm is typical of thousands of merchants, small and large, who 
have worked out a new and distinctive form of retail distribution that 
meets consumer acceptance because it fills an economic need. It may 
be described as minimum-service mechandising. 

Minimum-service merchandising has an important factual bearing 
on this problem. This is because it demonstrates the unreasonable- 
ness of fair-trade price fixing and the lack of relationship between 
fair trade and the public welfare, the arbitrariness of uncontrolled 
private-brand price fixing binding an entire retail level without re- 
gard to fair or unfair competition, without regard to individual differ- 
ences in merchandising or costs or efficiency, without regard to the 
need for minimum-service merchandising. 

The distinctive characteristics of Schwegmann Bros, minimum- 
service merchandising are self-service and cash-and-carry by the cus- 
tomers, no credit department, no delivery service, no air conditioning 
in stores, no fancy store front or furnishings, no counter service at 
all (other than for meat), and location of the store in a low-rental 
district. Other characteristics are volume purchases, a rapid turnover, 
full utilization of discounts, careful inventory control, and manage- 
ment by the owners themselves. 

The fundamental business policy at Schwegmann’s and similar retail 
stores is to use a low uniform markup directly related to the cost of 
the merchandise. Since they use a uniform markup, there is no basis 
for the accusation that they push more profitable, non-fair-traded 
goods at the expense of fair-traded goods. 

Schewegmann Bros. has consistently opposed price fixing. 

Senator Lone. May I interrupt you there? What is your uniform 
markup ? 

Mr. Meyer. It would range—it all depends on what department 
it would be in. 

Senator Lone. Would you give me some idea as to how it does 
range? 

Mr. Meyer. We have from 10 percent in our grocery department, 
which would go, according to price 

Senator Lone. Pardon? 

Mr. Meyer. It would go, according to price, whatever we pay for 
something. If something would cost say $10 a dozen, we would have 
a certain percent markup on that. 
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Senator Lone. If what costs—— 

Mr. Meyer. If any item would cost $10 a dozen—— 

Senator Lone. That is in the grocery department. What would 
your markup be in your other departments # 

Mr. Meyer. In our soft-goods department, that would be 15 to 20 

ercent. 
. Senator Lone. What would be soft goods? 

Mr. Meyer. Soft goods would be clothing like stockings, ladies’ 
mene men’s socks, underwear, anything pertaining to the soft 

oods. 
: Senator Lone. What would your markup be with regard to other 
things that you sell ? 

Mr. Meyer. In our hardware department, it would range between 
15 and 20 percent ; the same markup. 

Senator Lone. I see. 

Mr. Meyer. In our drug department, we would have a markup of, 
say, 15 to 25 percent. If anybody bought a prescription, they would 
range, the price of the prescription—we have different markups for 
different prices. 

For instance, if a prescription would cost $3, we would have a certain 
markup. I do not have those figures with me. If it cost $25, the 
markup would be less. 

Senator Lone. You try to do business on a cash-and-carry basis? 

Mr. Meyer. That is what we do, Senator. 

Senator Lone. With a minimum of services, no air-condition- 
in 


Mr. Meyer. We have no services at all, Senator. 


Senator Lone (continuing). Without an expensive location ? 

Mr. Meyer. That is right. 

Senator Lone. You are located on the outskirts of New Orleans, as 
I recall it ? 

Mr. Meyer. We have three stores. 

Senator Lone. And your idea is to buy cheap, stock up, carry all 
the 

Mr. Meyer. All we do is give them a boy to carry out their packages 
to their car. We have no delivery service, no credit, nothing whatso- 
ever. 

Senator Lone. You sell groceries, clothes, hardware, drugs, pre- 
scriptions 

Mr. Meyer. Gasoline and everything else. 

Senator Lone (continuing). On amass basis. 

Mr. Meyer. Ata profit. 

Senator Lone. And everything you sell you sell at a profit, and you 
make money at it by selling below the price of your competitors? 

Mr. Meyer. That is right. 

Senator Lone. Do you have any competitors selling at a lesser price 
than you in the area ? 

Mr. Meyer. Sometimes we do, but I mean, we have to mind our own 
business; we do not worry about what our competitors do. We have 
our own markup. 

Senator Lone. You feel that your competitors are underselling you 
on some things but, in the main, you are underselling them ¢ 

Mr. Meyer. Our motto is that if you bought everything at Schweg- 
mann, you will save money. 





296 DISCOUNT-HOUSE OPERATIONS 


Senator Lone. I see. 

Senator Gotpwarer. May I ask a question ? 

What is your total cost of doing business ? 

Mr. Meyer. Our total cost, sir? 

Senator Gotpwater. Yes! percentagewise. 

Mr. Meyer. Our total cost would run around 7 percent. 

Senator Gotpwarter. Seven percent ? 

Mr. Meyer. Yes, sir. 

We have in our operation eight partners, and each one of us takes 
care of each individual store. We have no high-priced executives. 

Senator Gotpwater. For instance, what percentage do you pay for 
rent; do you know? 

Mr. Meyer. No; I would not know that, sir. I would not have my 
statement with me. 

Senator Gotpwarer. What are your salary costs ? 

Mr. Meyer. Our salary costs will run about 514 percent. I would 
say between 514 and 534, sir. 

Senator Gotpwater. Commission-type salaries or—— 

Mr. Meyer. No, sir; straight salary. 

Senator Gotpwater. Straight salary ? 

Mr. Meyer. Yes, sir. 

Senator GotpwaTer. Five and a half percent? 

Mr. Meyer. Five and a half to five and three-quarters. 

Senator Lone. Percent of what? percent of your cost? 

Mr. Meyer. Percent of our sales. 

Senator Gotpwater. Mr. Chairman, yesterday I asked a witness to 
supply a breakdown of their costs. If it is agreeable with the chair- 
man, I would like to have that same list—I do not have it with me— 
submitted to this gentleman. 

I do not go into the intimate details of your profit, but, as a merchant, 
I am very interested in lowering my own costs, and so is everyone. 

If you could present a salary structure, 514 percent 

Mr. Meyer. Five and three-quarters. 

Senator Gotpwater. I want to know whether I am doing wrong. 
And you get away with low rent. It is below 3 percent. Around 2.8 
is the national average. I think merchants would like to know how 
you do that. 

You say you have a total cost of doing business of 7 percent, and the 
rest of us around the country are running around 30, all the way from 
35 to 39 percent. ; 

Your disclosures might be a saving grace for many merchants In 
this country. I would just like to have those for the record. It is 
quite an interesting part of this study. 

And, for those people who do not want controlled prices at the 
Federal level, they could offer quite an argument there. But for those 
who want it, I think they should have the right to explore it. 

Senator Lone. We can provide that for you. 

What Senator Goldwater was asking for was a list. 

Mr. Meyer. We will send in an audit report. 

Senator Gorpwarer. I think if the chairman would allow me to 
suggest, that we give this gentleman, send this gentleman through 
the mail this list and he can supply that. 
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(The information referred to was subsequently received from Mr. 
Meyer, and follows :) 


SCHWEGMANN Bros., 
Metairie, La., July 9, 1958. 
Hon. Husert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, Distribution, and Fair Trade 
Practices, Select Committee on Small Business, Senate Office Building, 
Washington, D.C. 


DEAR SENATOR HUMPHREY: In reply to your letter of June 25, 1958, I am 
submitting below percentages of expense to net sales for Schwegmann Bros. 
giant super markets covering the operation for the fiscal year ending June 30, 
1957. Information for the fiscal year ending June 30, 1958, will not be available 
until our records have been adjusted and our books closed. 

In presenting the following percentages, it was necessary to reclassify certain 
items and omit others as the precise classification which you requested was not 
available from our records: 


Expense account and percentage of net sales 


Advertising and displays 
Taxes other than those on real estate 
Interest except on real estate 
Bags, wrapping paper, and other supplies 
Traveling and entertaining 
Utilities, including telephone and telegraph 
Insurance except on real estate 
Depreciation except on real estate 
Professional services 
Donations 
Rent paid 

If any additional information is needed, please do not hesitate to let me know. 

With kindest regards. 

Sincerely yours 
WItrreD I, Meyer, Partner. 


Senator Lona. Fine. 

You may proceed, Mr. Meyer. 

Mr. Meyer. There are no loss leaders where there are uniform 

markups. 

Prices are fixed by the best qualified persons to fix the prices—the 
retailer himself, owner of the goods. When this is done, the small- 
business man enjoys a substantial advantage over his cumbersome 
chainstore competitors. 

The effect of minimum-service merchandising is to bring about sub- 
stantial savings to the retailer in the costs of distribution, which are 
passed on to the consumer in the form of lower prices. 

The public is entitled to savings in prices commensurate with the 
savings in costs a retailer can effect by efficiency and by the reduc- 
tion or elimination of services offered customers by merchants operat- 
ing more expensively or less efficiently than Schwegmann’s. 

A consumer who makes a purchase on New Orleans’ fancy Canal 
Street buys a package. The package consists of the product pur- 
chased, plus credit, delivery, and other services ordinarily incident to 
Canal Street merchandising. 

A consumer who makes a purchase at Schwegmann’s may obtain 
the same product but he buys a different package. His package is the 
product, minus the services furnished by Canal Street merchants. 

The pac ‘kages are different. The costs of the two packages are dif- 
ferent. The prices of the two packages should be different. Pur- 
chasers at Schwegmann’s should not be made to pay for something 
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they do not buy—a sort of phantom freight. Manufacturers and 
high-overhead merchants should not be allowed to impose their eco- 
nomic views on marketing on a public large enough to absorb both 
minimum-service merchandising and maximum-service merchan- 
dising. 

Schwegmann’s employs no loss leaders. Schwegmann’s engages in 
no unfair competitive practices—unless it is unfair in a free enterprise 
economy to sel] goods at lower prices than one’s competitors. 

Schwegmann’s prices have no relation to “price cutting,” as that 
term is ordinarily used. All of Schwegmann’s prices are geared to 
the costs of the goods. As a business policy that is an essential part 
of minimum-service merchandising, Schwegmann’s does not sell be- 
low cost. In describing our method of doing business, Hon. J. Skelly 
Wright, judge of the Federal District Court for the Eastern District 
of Louisiana, had this to say in the Eli Lilly case. He stated: 

There is no suggestion in the record, nor in the pleadings, that defendants 
are using the plaintiff’s products as “loss leaders.’ The evidence is uncon- 
tradicted that defendants made a fair profit on all sales of plaintiff’s products 
below the fair-trade price. The evidence is also uncontradicted that the de- 
fendants sell the products of most, if not all, of plaintiff’s competitors below the 
fair-trade price. The defendants simply are efficient retailers who pass on the 
fruits of that efficiency to the buying public in the form of lower prices (Schweg- 
mann v. Lilly, 109 Fed. Supp. 269, 270 (1953) ). 

Our retail operations are similar to many others throughout the 
United States. They represent a new approach to retail selling, which 
benefits the consumer in the form of lower prices. 


BACKGROUND AND REVIEW OF FAIR TRADE 


No one can look at the legislative and judicial history of fair trade 
without realizing that the whole structure of fair trade rests on what 
some would describe as a fiction and others asa fraud. 

In the history of false advertising there has never been such a 
brilliant success as “fair trade.” Fair trade is not fair and it is not 
trade. It is not fair to efficient merchants or to minimum-service 
retailers or to the buying public. It is not trade, at least as we know 
it in a democracy based on a free-enterprise economy. 

Fair trade was sold to Congress and to the courts as something that 
was not price fixing. It could not have been sold, if its proponents had 
characterized it honestly, as the United States Supreme Court did 
in the Schwegmann case, as “price fixing by compulsion” and “a pro- 
gram whereby recalcitrants are dragged in by the heels and forced 
to submit to price fixing.” Instead, legislators and lawyers hawked 
fair trade as “voluntary,” “permissive,” contractual resale price 
maintenance. 

The American Fair Trade Council carries on its letterhead the state- 
ment that it is organized “to promote a broader economic understand- 
ing of the economic importance of voluntary fair trade.” This is 
characteristic of fair traders. Fair trading is not voluntary for a non- 
contracting retailer; it is coercive price fixing imposed by fist. The 
label “fair trade” has been described as “a transparent mask * * * to 
conceal * * * prohibition of price competition” (Schulman, the 
Fair Trade Acts, 49 Yale Law Journal, 607,615 (1940)). Fair traders 
do a great disservice to the public and to honest merchants when they 
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apply the term “price cutting” as an epithat, as if there were moral 
turpitude attached to one merchant charging less than another. Price 
reductions based upon cost reductions attributable to efliciency and 
new methods are a necessary element in our economic system. In a free 
enterprise system a businessman attracts trade by economies of opera- 
tion and by passing on the resulting savings to customers, Except in 
totalitarian economics, no logic can support the proposition that to 
eliminate certain allegedly unfair price competition, we must destroy 
all price competition. “That is throwing the baby out with the bath 
water” (Fulda, Resale Price Maintenance, 21 University of Chicago 
Law Review 175 (1954)). When price ae eT is destroyed, the 
basis for a free market economy is destroyed. 

Economists and business experts have consistently opposed fair- 
trade price-fixing laws as inconsistent with a competitive economy. 
Independent students of fair-trade price fixing have stated these 
objections, 

And I quote Dr. Grether, author of Price Control Under Fair Trade 
Legislation (1939) and many other articles, who is conceded to be the 
leading economic authority on fair trade. The following abridged 
statement, made for the House Committee Study of Monopoly Power, 
is & summary of views representing 25 years of study. In hearings 
before the Antitrust Subcommittee of the Cominittee on the Judiciary 
of the House of Representatives, Dr. Grether testified : 

I do not believe that resale price maintenance under fair-trade legislation 
is the appropriate way to deal with abuses and conflicts in the channels of 
marketing * * * Widespread resale-price maintenance over a period of years 
could produce effects which would be more damaging to our price system and to 
healthy competition than the evils at which it is allegedly directed. 

The record does not suggest that efficient independent merchants require 
resale-price fixing by manufacturers in order to survive if competition affecting 
them is fair and open. There have been some who have requested resale-price 
maintenance because they believed it necessary as a means of protecting small 
merchants who were less efficient than large ones. But it must be evident to all 
that the efficient small man can make his way, and is, in fact, doing so in com- 
petition with his large-scale competitors. The true regulative problem involves 
removing unfair, deceptive, and predatory practices, and not the artificial sub- 
vention of small enterprises. If it should turn out that the American public 
feels it desirable to give small merchants special subventions, regardless of effi- 
ciency, then there are more appropriate means of accomplishing this than through 
the relatively haphazard procedures of resale-price maintenance by manu- 
facturers. * * * 

Substantially similar conclusions were reached in Fortune maga- 
zine. See the Not-So-Fair-Trade Act, Fortune, volume 44, No. 1, 
January 1949, page 70 et seq. 

* * * the fair-trade laws look like a gigantic swindle of the United States 
consumer. They have been denounced as an internal protective tariff, coddling 
the inefficient retailer by preventing the efficient from passing along his economies 
in the form of price cuts. A third glance is also worthwhile; the fair traders 


have a case of sorts. The trouble with the case is that it is not good enough 
to be written into United States law. 


Fortune reached a similar conclusion upon reexamination of the 
problem in 1952: A Chance for Really Fair Trade, Fortune, volume 
45, No.3, March 1952, page 79 et seq. 


* * * “Pair trade” is bad economics, bad law, and bad politics. Fair-trade 
legislation clearly violates the spirit of the Sherman Antitrust Act, which law 
carries immense magic with the voters. It is legislation that runs completely 
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counter to the pocketbook interests of the voters as consumer. * * * The Miller- 
Tydings Act, the basis for the State “fair trade” acts, was essentially a depres- 
sion measure to meet a depression situation. It is extremely unlikely that we 
will see in our lifetime anything comparable to the thirties. * * * 

o . * . * + ae 


* * * Through all the oratory that beclouds rather than illuminates the 
status of the American small retailer, one fact is clear: The fair traders have 
never been able to prove that price competition has caused more merchant bank- 
ruptcies in non-fair-trade States than in those where prices are policed. Under 
the circumstances, they would render a service to their colleagues, themselves, 
and the free-enterprise system by combatting the merchants’ real antagonists— 
low volume, lack of mobility, inertia. 

Similar sentiments appeared in an editorial in Life magazine of 
April 16, 1955. 

“Fair trade” is dying and few will weep forit. It was never “fair” in the first 
place, and did more to hinder “trade” than to help it. In case you’ve forgotten, 
we’re talking about the various State laws, authorized by Federal law, which 
let manufacturers fix the retail prices of their products without violating anti- 
trust laws. The idea behind it—one alien to all principles of United States 
salesmanship and competition—was that if everybody charged the same price 
then nobody would need to sell any harder than anybody else, and sloths would 
be on the saine footing as beavers. 

That sort of thing was able to work, after a fashion, in the depression that 
gave it birth, and also in the scarcity of markets during and after the war. But 
fixed prices cannot be enforced in an economy that is free, competitive, and 
abundant * * *, 

We will not burden this committee with the arguments against “fair 
trade” as price fixing, incompatible with our antitrust laws and our 
competitive economy. See Federal Trade Commission, Report on 
Resale Price Maintenance (1945) ; TNEC monograph 17, Problems of 
Small Business (1941) (pp. 163, 199) ; Rose, Resale Price Maintenance, 
3 Vanderbilt Law Rev. 24 (1949); Rahl, Resale Price Maintenance 
(46 Ill. L. Rev. B49 (1951) ); Fulda, Resale Price Maintenance (21 
U. Chi. L. Rev. 175 (1954) ); and many others. Suffice it to say that 
these arguments are most persuasive, even with the problem as viewed 
from the perspective of small-business interests. 


CONCLUSION 


Everyone knows that price reductions based on economies due to 
efficiency or to new and improved methods of distribution are an essen- 
tial element in our econmy. The American distribution system, no 
less than the American production system, has raised this country to 
undreamed-of standards of living. But in the jargon of fair trade, 
an efficient, honest merchant who makes economies in distribution 
and passes on the fruits of his savings to the public is branded a “price 
cutter” by fair traders. 

The history of fair-trade legislation shows that it is the product 
of pressure tactics by highly organized retailer groups, particularly 
the druggists. 

Its masked purpose is to protect the manufacturer’s trademark. 
Behind the mask, its real purpose is to protect the inefficient or mar- 
ginal retailer and the high-cost, maximum-service retailer. 

The vitality of our competitive economy requires price competition 
at the retail level. The consumer is entitled to the savings incident 
to efficient, minimum-service retail distribution methods. 
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Senator Lona. As I understand it, you are not at all criticizing a 
man who provides a greater service than you provide on retailing? 

Mr. Meyer. I am sorry? 

Senator Lone. If I understand your testimony, you are not criticiz- 
ing the retailer who provides a greater service; all you are saying is, 
if you want to provide a minimum service and sell at a lower price, 
you do not think anyone should keep you from doing that? 

Mr. Meyer. That is right. You go into a beautiful store; they 
have beautiful drapes and. ‘carpets on ‘the floor, and air conditioning, 
and they want to charge you 100 percent profit, and if you want to 
pay it it is your business: and it is his business, if he wants to do it. 

Senator Lone. How about this sort of thing where people, in effect, 
take the attitude that they stand behind their merchandise ? 

Do you have any difficulty in sending a repairman out to look at 
something and fix it? Do you do that “sort of thing with regard to 
purchases ? 

Mr. Mryrer. Anything we sell, the manufacturer has a warranty 
behind. They can bring it back to the manufacturer. 

Senator Lone. But you do not handle that yourself? 

Mr. Meyer. No, sir; we don’t. 

Senator Lone. Now, some stores might have a repair and service 
department. Do you have that? 

Mr. Meyer. No, sir; we don’t. 

Senator Lone. In ofher words, your feeling is that if a person 
comes and buys from you, he should understand ‘that those are services 
that are not being offered, and he gets a lesser price because of it? 

That is the idea ¢ 

Mr. Meyer. Well, if anyone would buy anything from us, we 
guarantee everything that we sell. Of course, if you would buy any- 
thing in the line of something mechanical, like a toaster, and, say, 
you use it awhile and it does not work, you bring it back to us and we 
get it repaired by the manufacturer. We give that service 

If someone comes and says they had a bad can of merchandise and 
it was so bad they could not bring it back, we take their word for it. 
We believe they are telling the truth. We do not get too many people 
who would say that as to just a can of merchandise, or something 
like that. 

Senator Lone. But in the main, you feel your services are less than 
the others—— 

Mr. Meyer. That is right. We give less service, and, therefore, 
our payroll is less: and whatever else that we have—people go in 
there and if they ask a question, our clerks will help them out to a 
certain extent. 

But if they want you to read everything, whatever might be on 
a can, we do not do those things. Of course, if we did that, we would 
have expensive payrolls and our cost of doing business would be 
greater. 

Senator Humpnurey. Mr. Meyer, what do you pay your help? 

Mr. Meyer. Well, it would all depend on what 

Senator Humrurey. What do you pay a floor clerk? 

Mr. Meyer. That would run about $50 a week. It would be about 
$1 an hour. : 

Senator Humpnrey. That is gross ? 











302 DISCOUNT-HOUSE OPERATIONS 


Mr. Meyer. That would be a clerk in a store. Now, when you are 
in the store a while, naturally, you can increase the pay. 

Senator Humpnrey. What do you pay your pharmacists ? 

Mr. Meyer. $2.90 an hour at the store. 

Senator Humpurey. $2.90. How many years of college do they 
have to have, 6 years? I 

Mr. Meyer. I would not know that. 

Senator Humpnurey. It that a going wage, about $50 a week? 

Mr. Meyer. That is about it. About 48.50 a week. 

sp apne Humpnrey. And that runs, as I understand it, about 514 to 

¥, percent of your sales, is that right, for salaries? 

ide Meyer. That is correct. 

Senator Humpnurey. I got in a little bit late on your testimony. 
The rate of profit runs from 10 percent on groceries, 15 to 20 percent 
on soft goods and hardwares; is that right ? 

Mr. Meyer. Yes, sir. 

Senator Humpurey. And you would have 15 to 25 percent on drugs? 

Mr. Meyer. Yes. 

Senator Humpurey. You said you were not worried about what your 
competitors did. What if you had a competitor who was just loaded 
with dough, and who decided to take a 5 percent profit on goods, 
How long do you think you would last ? 

Mr. Meyer. Well, I imagine we have other means. If he did that, 
we would have some other means to combat him other than saying 
we have to have a fixed price on our goods. We have other laws in the 
State of Louisiana. We would go to our State laws. I think they 
have a monopoly law in the State of Louisiana. If he was selling a 
certain amount of merchandise below his cost, or he was not making 
any money on it, he was doing it to hinder us, I think we have other 
laws in the State of Louisiana. I think we have the monopoly law. 

Senator Humpurey. That is what I am getting at. In other words, 
would you favor a bill or legislation that would be directed toward 
loss-leaders ? 

Mr. Meyer. We have no loss-leader selling. 

Senator Humpnrery. I did not say you h: id. Iamsure you are a very 
successful man and your company 1s very successful, but ‘let’s assume a 
giant corporation decided to go into your business. Let’s assume that 
they did not know what to do with $250 million, so they thought they 
would spend it around in retail stores, see what they could do to you 
fellows. Suppose you had someone who did not like the automobile 
business, who liked to mess around in retail merchandising, soft goods, 
drug, groceries, and they lose $250 million, and they charge it off, 
anyhow ,as business expense. What would you do? 

What if they decided to sell Bayer aspirin for 1 penny a box? 

Mr. Meyer. We would have to resort to the State of Louisiana for 
the monopoly law. They have laws in the State. 

Senator Humpurey. That is not a monopoly. 

Mr. Meyer. They could not possibly buy a box of Bayer aspirin 
for a cent. 

Senator Humpnurey. Why couldn’t they? It does not make any 
difference what they buy it ‘for. Let’s say that they bought it for 10 
cents and decided to seli it for a penny. What I am getting at is, are 
you in favor of a loss-leader bill, are you in favor of legislation to 
stop all loss-leaders ? 
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Mr. Meyer. Well, I would not know; we do not have any loss-lead- 
ers, Senator. 

Senator Humpurey. I realize your situation is unique, it is good, 
it is wholesome, etc., but what if they were selling 

Mr. Meyer. That ought to be left up to the lawmakers, I imagine, 
to decide, whether we have a man going around with a lot of money, 
going into Washington and selling their aspirins for a cent a box. 

Of course, I think what we would do, we would buy them for a cent 
a box and keep them and resell them again. I think that would be 
the best way todo it. [Laughter.] 

Senator Humpurey. It sounds very good. What if he did not have 
to sellthem to you? This is not facetious, you know. 

Mr. Mryer. No; I know it is not. 

Senator Humpurey. I remember loss-leader sales where they sold 
2 packages of cigarettes for a penny, and you could not buy them as 
another merchant. They sold them to what they call retail customers. 

I am using an extreme example, but it is an example which has 
happened many times. I want to know, since you do not favor fair 
trade—I am not arguing with you about your attitude about fair 
trade, but I am just asking you—do you favor a loss-leader bill? 
There is a bill before the Committee on the Judiciary 

Mr. Meyer. I would not know anything about that bill, Senator. 
I would say that anyone would have to sell merchandise at a profit in 
order to stay in business. 

Senator Humenrey. That is not necessarily true at all. We had an 
instance here where we investigated the Safeway Stores. They were 
selling merchandise at a loss all the time, and they stayed in business. 
They had so many stores, they could afford to lose some money in 
stores in New Mexico. 

Mr. Meyer. They have laws in the States where Safeway was do- 
ing that, they have laws that would stop Safeway 

Senator Humrurey. That is the point. I am asking you, if there 
was no such law, would you favor one? This isn’t a hard question 
to answer. Do you think you ought to have a law on the books which 
says you cannot sell merchandise at a loss when the purpose of such 
a sale is to adversely affect competition ? 

Mr. Meyer. I imagine that would be all right. 

Senator Humpurey. You imagine it would be all right ? 

Mr. Meyer. That would be left up to the lawmakers. 

Senator Humpnrey. Of course, it is all left up to the lawmakers. 
You are only in business because of the lawmakers. You could not 
sell drugs if it was not for the lawmakers. You cannot sell narcotics 
without being under the Narcotics Act. Can you? 

Mr. Meyer. No, sir. 

Senator Humpnrey. And you cannot sell any prescription drugs 
without being under the laws, can you? So the lawmakers have fixed 
you, the lawmakers have this all set. Now I want to know about the 
lawmakers on a loss-leader bill. Are you in favor of that? 

Mr. Meyer. I think I would be. 

Senator Humpurey. You are. That is what I wanted to find out. 
You feel that would have a good effect ? 

Mr. Mryer. I would not know until it would be put in operation, 
Senator. 
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Senator Humrnrey. Well, when you planned your store operation, 
you had some idea that it was going to work, didn’t you? 

Mr. Meyer. Yes, sir; we knew 

Senator Humenrey. T heoretically now. What is your view? Do 
you think it would have a good effect, or a bad effect ? 

Mr. Meyer. I imagine it would have a good effect. 

Senator Humpurey. Thank you very much. 

I have no other questions. 

Senator Gotpwater. I have just one question, Mr. Chairman. 

Mr. Meyer, do you find that you can get better discounts from manu- 
facturers if you give them bigger order 3? 

Mr. Meyer. Well, Senator, most manufacturers today have lots of 
free goods. I do not know what you would consider a big order, but 
if you bought 5 or 6 gross of the merchandise, I imagine 

Senator Gorpwarer. Let’s take a case, let’s say you buy—do you 
handle Sunbeam ¢ 

Mr. Meyer. Yes, sir. 

Senator Gotpwater. Let’s say you buy a gross of toasters, do you get 
a different discount for that gross than you would get for three gross? 

Mr. Meyer. I imagine if you bought three gross you would get 
some free goods. In other w ords, if you bought. 12 dozen or 36 dozen 
Sunbeam products, and they w: anted to sell the order, they are buying it 
from Sunbeam themselves—I do not think we do a great business with 
Sunbeam. We buy them from different jobbers. 

Senator Gotpwater. Well, are you able to get better discounts from 
these dealers with larger orders? 

Mr. Meyer. Sometimes you do; yes, sir. 

Senator Gotpwarer. Is it general ? 

Mr. Meyer. Well, sometimes, it all depends on what they are heavy 
on. For instance, they may have a lot of toasters on hand that are 
not moving, or they are not moving. 

Senator Gotpwater. Let’s assume that toasters are moving—— 

Mr. Meyer. All right. 

Senator Gotpwater. You would not be buying that many if they 
were not; would you? 

Mr. Meyer. Well, if you got a better price, or you got 14 fora dozen, 
T think you would buy them bec cause you could use that in your price 
structure. 

Senator Gotpwarter. Is that the way they operate giving you 14 
for a dozen 

Mr. Mryer. Sometimes they do. I would not say Sunbeam is doing 
that. 

Senator Gotpwater. I do not say Sunbeam is doing it either. I just 
did not want to pick up a name—let’s call it X corporation, and they 
make toasters. That will make it fair. I do not know whether Sun- 
beam does this or not, I do not do business with them myself. 

But do you find with X corporation you get a better discount or a 
better deal if you buy more of the items— 

Mr. Meyer. Some companies you do; yes, sir. Not all. 

Senator Gorpwarer. I asked that question, Mr. Chairman, because 
I think it has a very important bearing on the relationship of this com- 
mittee to its purpose, which is small business. And, I know this 
practice goes on in this country, and it goes on to the detriment of the 
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small merchant, who is not able to buy at the price that the larger 
merchant can buy at. 

Mr. Mryer. Senator, my experience is that in some instances we 
have found out if you buy a gross of merchandise, you get so much 
discount or so many free pieces. Now, if you buy say one-twelfth 
of a gross, or one dozen, they give the same amount to some of these 
people who buy a gross, but: only i in one. In other words, they give 
you 13 fora dozen, or an extra 5 percent discount. 

Senator Gorpwater. That is true. But the question I had in my 
mind is whether or not the practice is a good practice, if we are con- 
sidering the protection of the smaller merchant. I do not think the 
businessmen need protection if the markets are open and if the prices 
are the same to everyone. Whether you buy a dozen toasters or 12 
gross, you should pay the same price, in my mind. I do not think it is 
right to give 

Mr. Meyer. If you bought a gross of merchandise, and someone 
bought half a gross, do you think they should pay the same price? 

Senator Gorpwater. That isa question I think we have to resolve in 
our minds. I never liked that practice, personally, because I am not 
in the type of business you are in. 

Mr. Meyer. I mean, if someone bought a gross of merchandise, and 
someone bought a quarter of a gross, don’t you think the man who 
buys the most and has to pay for it in 10 days’ time should be given a 
better price? 

Senator Gorpwatrr. No; I do not necessarily think so. I do not 
think the time of payment should be any different either. I do not 
think the little fellow should have any longer time than the big fel- 
low. However, the big fellow should not get it any cheaper than the 
little fellow. Otherwise, what we are doing is tending toward big 
business in everything. And that type of wholesale- -price structure 
has been going on in this country. The wholesale-price structure is 
not inducive to small business starting up. In other words, the elec- 
trical appliance shops in this country—we know this to be true— 
are disappearing because they cannot face the competition from lower 
prices gotten through bulk purchases. 

Mr. Mryer. Don’t you think if they would get together and form 
some kind of a co-op, they could buy in bigger quantities, among 4 or 
5, and share the fruits of discounts ? 

Senator GoLtpwarer. That is one of the factors of competition. But 
you can visualize some day, I think, that there would be one big 
buying organization going to the producer organization, and one big 
selling organization. 

Mr. Meyer. Of course, I know down in New Orleans, La., we have 
a lot of independent co-ops who have 5, 6, 10, 15 stores, and they buy 
merchandise as cheap as we do. 

Senator GoLtpwater. You are not a co-op? 

Mr. Meyer. No, sir. 

(Discussion off the record.) 

Senator Lone. Any further questions of this witness? 

Senator Javits. I have heard just part of the discussion, and please 
stop me if I ask you repetitive questions. 

What do you think about the application of the fair-trade laws 
as they apply to the consumer? Do you think they are fair or unfair? 

Mr. Meyer. I think they are unfair. 
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Senator Javits. Retail sale pricing? 

Mr. Meyer. You mean to the buying public, sir? 

Senator Javits. Yes. 

Mr. Meyer. I think they are very unfair. 

Senator Javirs. Why ? 

Mr. Meyer. Well, like I spoke to the Senator over there, you make 
your price to sell the merchandise in your operation. Now like I 
stated, we have no high-priced executives, we have no air conditioning, 
we have no fine stores with fine fixtures, we have no credits, we do not 
sell on time, we have no delivery systems. All the public does in our 
store is come in and buy this merchandise. 

Now, we have fair-trade irons put on the shelf, and marked up a 
certain percent, cost plus whatever percent we put on those items. 
Now, if a man would have people to service these items, and tell the 
people what they are and how they work, “I will give you a home 
demonstration on these items,” and if he wants to put a fair-trade 
price on it, it is his businesss. Why should we be forced to put a 
fair-trade price on that and sell them to the public that come to buy in 
our stores, or any store throughout the country ? 

Senator Javirs. Our fair-trade Jaws, as I understand them, always 
require that the trademarked article be in fair and open competition 
with similar non-trade-marked articles. Doesn’t that answer the 
question ? 

Mr. Meyer. It is not fair and open competition, it is a price-fixed 
law throughout the entire country by the manufacturer. 

Senator Javits. I do not think you quite get my point. Taking a 
practical example, suppose Johnson & Johnson gauze is price-fixed 
in terms of its resale price. That has to be, under the law, in open 
competition with some other kind of box of gauze which is not under 
price maintenance. Now, doesn’t that result in giving the buyer a 
fair choice if he wants to buy the trademarked article? That is his 
choice, that he pays the established price, and if he does not choose to 
do that, he can buy an unbranded article on which there is no price 
maintenance and pay whatever price he could get from the retailer? 
Don’t you think that makes it fair to the consumer ? 

Mr. Merer. Johnson & Johnson still states that you sell this box of 
gauze for a price. 

Senator Javirs. No; but the consumer does not have to buy his 
gauze, does he? If he considers it priced out of line he does not have 
to buy it. You do not even have to carry it if you do not want to. 

Mr. Meyer. No; we do not have to carry it. 

Senator Javrrs. So, in the final analysis, the buyer is still the king; 
isn’t he? 

Mr. Meyer. I think the man who buys the merchandise and prices 
it should have a say-so, whether to pass the saving on to the buyer or 
consumer. 

Now, for instance, Johnson & Johnson would have a deal, they say, 
well, they give this deal to everyone. They give it 2 or 3 times a year, 
maybe more than that, maybe less. They say, “Now, if you buy 10 
gross of this merchandise, we will give you 5 gross free.” Now, what 
are you going to do with the 5 gross that is free? You cannot sell 
them at other than the price that Johnson & Johnson sets on it. You 
have to sell it at that price. You have five extra gross of merchandise. 
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Now if you could afford, say you bought 12 and 5, 17 dozen of gauze 
at the price of gross, and sell them—in fact, you even help Johnson & 
Johnson out, and the public in general. 

Senator Javirs. But, you do not have to buy from Johnson & John- 
son in order to sell gauze to your customers, do you? 

Mr. Meyer. I can buy them in another drug house. I suppose they 
would have the same fair-trade price. 

Senator Javirs. You can buy an unbranded gauze, can’t you, that 
would be just as good and not have the price fixed on it? Is that 
choice open to you ¢ 

Mr. Meyer. The public I think—I think we feature all nationally 
advertised merchandise. 

Senator Javirs. In other words, you feel you would lose cus- 
tomers 

Mr. Meyer. That is right. 

Senator Javirs. You would lose patronage if you did not carry a 
trademark line, notwithstanding the fact that another non-trade- 
marked line is available to the customer; is that correct ? 

Mr. Meyer. Well, of course, if the price for the trademark would 
be so high, and the unfair-traded item would be lower, I imagine the 
people would go more to the cheaper gauze, or whatever it would be. 

Senator Javirs. What I am trying to get from you is that you can- 
not run a store, even your own kind of store, unless you carry trade- 
marked merchandise, nothwithstanding that the customer could buy 
untrademarked merchandise and do just as well ? 

Mr. Meyer. You would have to have a nationally advertised—you 
would not have to have it, but it is better to have it. 

Senator Javirs. Well, do you have to in order to stay in business? 

Mr. Meyer. No, sir; you would not have to. 

Senator Javits. You do not have to in order to stay in business? 

Mr. Meyer. No, sir. 

Senator Javits. That is firm, you are clear on that answer, you do 
not have to carry it to stay in business ? 

Mr. Meyer. Not to stay in business; you could sell other mer- 
chandise. 

Senator Javits. Now, the next question is this—I will ask just one 
more: Can you see any justification for selling merchandise at a loss, 
other than clearance of a discontinued stock, or damaged merchandise, 
or closed-out, or to meet the actual competition of another fellow who 
is competing with you? Other than those contingencies, can you 
see any reason why the retailer should be permitted to sell the mer- 
chandise at a loss if he wishes to ¢ 

Mr. Meyer. No,sir. We do not sell any merchandise at a loss. 

Senator Javits. We talked about loss-leaders a minute ago, and I 
was just trying to pin it down, whether or not there are any other justi- 
fications, other than the classic ones, that is, closeouts, damaged mer- 
chandise, or meeting the actual competition of someone selling at 
that price, which might be below your cost, are there any other con- 
tingencies which would, in your opinion as a businessman, justify it? 

Mr. Meyer. No, sir. 

Senator Javits. Thank you. 

Senator Gorpwarer. Mr. Chairman, are you going to recess? 

Senator Lone. We still have another witness who can summarize 
his statement in about 5 minutes. 














308 DISCOUNT-HOUSE OPERATIONS 


Senator Gotpwater. Would you permit me, I want to introduce 
something: 

Senator Lone. Just one minute. 

That concludes your testimony, Mr. Meyer? Thank you very much, 

Mr. Meyer. Thank you. 

Senator Lone. Senator Goldwater. 

Senator Gotpwarer. Mr. Chairman, a telegram was received by 
the committee this morning from a businessman in a suburb of 
Phoenix, Ariz., that relates to a subject that I have been working on 
for some time, and I think it is a subject for proper consider ‘ation 
for the committee staff. What this is, in short, is an organization on 
the west coast. The only ones who can participate are Government 
employees. In fact, in the record that I have compiled her e, there is 
rather substantial evidence that members of the armed services have 
been taking leave for the purpose of organizing customers for this 
store. 

Now, the store, as far as I am concerned, as far as I know, is operated 
perfectly legitimately. They are within the law, and they have a 
good, profitable operation. But the complaint of mere hants on the 
west coast where they operate is that this is Federal, this is a federally 
backed organization, and I would like to submit to the committee 
staff my file on this, together with the telegram that came this morn- 
ing, so that they might go into this and make some recommendations. 

It is something, by the way, I have taken up with the Department 
of Commerce and the Federal Trade Commission, but, so far, we 
have not had any definite action. 

Senator Lone. Well it is certainly agreeable as far as I am con- 
cerned, Senator Goldwater. That, perhaps, relates to the subject of 
the subcommittee of a Senator Humphrey is chairman, and he is 
not here right now. I do not think he would have any objection to 
this. 

Senator Gotpwater. I ama member of that subcommittee. 

Senator Lone. We will hear one other statement this morning, the 
statement of John W. Anderson. Mr. Rothwell will present Mr. 
Anderson’s statement. 

I understand you can summarize it in about 5 minutes. 





STATEMENT OF THOMAS A. ROTHWELL, COUNSEL, THE AMERICAN 
FAIR TRADE COUNCIL, INC., NEW YORK, N. Y. 


Mr. Roruwetu. My name is Thomas A. Rothwell. Iam an attorney 
in New York City, working in the capacity of counsel for the organ- 
ization American Fair Trade Council. 

I appear here this morning with a statement prepared by the 
council and heretofore submitted to the committee. 

I would like to summarize and, to some extent, expand upon, within 
the scope of my 5 minutes, some ‘of the material which has been here- 
tofore discussed this morning. In order that my views might be prop- 
erly weighed by the committee, I would like to point out that prior 
to my employment with the American Fair Trade Council, I had spent 
several years as a trial attorney with the Antitrust Division of the 
Department of Justice. 

I was very much interested in Mr. Bick’s testimony this morning 
for the reason that I am very familiar with the doctrinaire positions 
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that the Department of Justice has historically taken in respect to this 
subject of fair trade. 

My organization is a manufacturers’ organization. We have no 
other interests represented but manufacturers. We have the small 
manufacturers predominant as members of our organization. And I 
think that it is meet and intelligent to inquire as to why a manufac- 
turer should be interested in fair trade. Now, these manufacturers 
represent many diversified industries. Our opponents like to claim 
that fair trade exists only in those industries demeiiied by strong 
resellers’ organizations, so that the resellers’ organizations can com- 
pel their manufacturers to fair-trade. The existence and membership 
roster of my organization disproves this completely. We have manu- 
facturers in industries in which there are no discernible retail organ- 
izations, and yet these manufacturers are militant supporters of fair 
trade. 

Senator Lone. I think the questions posed this morning illustrate 
the fact that fair trade is a subject about which you can ask very 
simple questions, but, unfortunately, the answers are somewhat more 
complex. For example, why det not a consumer be able to pur- 
chase a branded commodity at the price most favorable to himself as 
long as it is not loss-leader selling? If he, or let’s say my wife, or an- 
other person’s wife, can go to a store and get a bargain, how can we 
tell her not to do this, that this is bad ? 

And I think in order to answer appropriately that very intelligent 
and simple question, which really does go to the heart of the manu- 
facturer’s interest in fair trade, we have to sort of back off from the 
whole situation and adopt a somewhat fresh point of view. The 
point of view is that of a manufacturer who is interested in standard 
prices for his commodities, for his branded commodities. He wants 
a standard price. Why does he want that standard price? Gentlemen, 
not because he is interested in a humanitarian way in small retailers; 
he is interested in his own business and in his own stockholders. And 
against that background, he wants a standard price for the simple 
and only proper reason that it aids him in his national distribution. 
Without a standard price, a manufacturer, and especially a small 
manufacturer, who cannot afford the overwhelming advertising pro- 
gram that some of the larger companies, General Electric and Gen- 
eral Motors, can afford, a small manufacturer has an almost impossible 
chore to get national distribution. This, then, is why a manufacturer 
is interested in standard pricing made possible through fair trade. 

So, when we ask a question about the consumers’ interest, in refus- 
ing or accepting a bargain, we must take the point of view, not of 
the one consumer, but of the aggregate of consumers; not of the one 
purchase in the short run, but of the total effect of all consumers’ 
purchases throughout the country and in the long run. And I submit 
that this is the only proper, valued judgment which may be used in 
relating the value of fair trade to the various segments of the economy 
which should be protected. And certainly the consumer is one of the 
major segments which should be and needs protection. 

Senator Lone. Let me ask you this question: Suppose you want 
to fix the price. Is there any particular article your people manu- 
facture to which you have reference ? 

Mr. Roruwett. Do you want me to pick a product ? 
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Senator Lone. Yes. 

Mr. Rornwetu. Let’s pick windshield wipers. 

Senator Lone. What price would you say windshield wipers ought 
to sell for ? 

Mr. Rornwe.u. The top quality windshield wiper sells for $7.95 
a pair. 

Senator Lona. I assume that includes the motor that turns it over; 
$7.95 would not be the blade ; would it ? 

Mr. Rornwetu. It is the blade and the arm and the mechanism. 
You see, the motor would be an electrical vacuum motor attached 
to the automobile machinery, and that is a separate item. 

Senator Lone. Well, now, if your man wanted to advertise his 
product at a — price, why could not he advertise the way I 
used to see it: “$7. ”? If someone can sell it for less 
than that and still ‘aie a profit, why should your man be mad 
about that? 

Mr. Roruwexi. Well, simply because the man who sells it for $6.95 
or $7.45, a reduction from the fair trade standard price of $7.95, 
draws business to himself but injures trade at other competitive out- 
lets. Now these other competitive outlets can do one of two things. 
ane either drop the price to meet the competitor, or they drop the 
ine 

Senator Lone. Well, if you put your markup in line, where it is 
not an excessive markup—what do you think would be a fair markup 
for a windshield wiper ¢ 

Mr. Roruwe.u. At the retail level a markup of a windshield wiper 
is approximately 28 to 29 percent. That is at the retail level, over 
and above the retailer’s cost. The retailer’s cost, compared to the 
selling price, represents a markup of not more than 30 percent. 

Senator Lone. So if you attempt to set it, let’s say, at such a price, 
there is about 30 percent margin in there and that is all—taking that 
as the margin that most stores need to get to make a fair profit. Now 
if someone can sell on a mass basis, with a low-cost operation and for 
a somewhat lower price, why should you complain about that? If 
he can sell a little bit cheaper and give ‘the public a better price, what 
is wrong with that? 

Mr. Roruwett. I can only answer you pragmatically; the fact that 
the manufacturer does complain seems to me to be sufficient answer. 
He has found from experience that injures his distribution system. 
This distribution system is as valuable to him as his factory, complete 
with production system. Unfortunately, there is a legal lez—we hear 
a lot about cultural leg, there is also a legal leg—in our antitrust area 
in that the interest that a manufacturer can have in his production 
system is legally protected, or legally acknowledged. But the interest 
that he can have and maintain in his distribution system is sharply 
hedged with all sorts of antitrust restrictions. And it is in an attempt 
to relieve himself from ancient notions that his business is only to 
produce, and forget about the distribution. Those are not notions that 
are genuine or sound in today’s market. It is to relieve himself from 
thrust of those discredited or old-fashioned ideas of economics that 
the manufacturer adopts a fair-trade program so that he can legally 
justify his economically necessary interest in his own distribution 
system. Because, unless he pays attention to that, his production, his 
factory men and machinery m might as well slow down and stop. 
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Now, the one consumer who is deprived of a bargain because of the 
existence of fair-trade laws is similar to the one gambler, I suppose, 
who is deprived of an opportunity to win the j ia ackpot because of anti- 
gambling laws. And yet, we justify antigambling laws on the basis, 
not that they penalize the ‘luckly gamblers—no, we justify them on the 
ground that they do all potential gamblers more good because they 
stop them from gambling. This is exactly the way we must justify 
fair trade, that, although it does deprive an individual consumer on 
occasion of a bargain, on the aggregate of consumers, it demonstrably 
gives them better value for their money. Standard pricing of a 
nationally advertised brand is almost sine qua non for merchandising 
success today. 

Senator Lona. At the time you have, let’s say, less than 6 producers, 
less than 6 companies producing a particular item, and they proceed 
to fix the retail price and ask for a law that makes it a crime, or a 
punishable offense, for someone to sell below the price that they pro- 
ceed to fix, does it seem fair to you that the public at that point should 
have the right to be consulted about the reasonableness of that price 
which a person is forbidden by law to cut ? 

Mr. Roruwex.. Senator, the public is consulted. Every time the 
public makes a decision to purchase or to refrain from purchasing, 
that represents the extent of public consultation. 

Senator Lone. We have antitrust officials here telling us you have 
about 40 or 50 different soaps or detergents, but you only “have 3 manu- 
facturers. I do not know how much you know about this, but I think 
I have seen enough of it to know that these fellows have a way of 
pricing their products, and they all sell for the same price. 

You say: Well, fair trade won’t apply unless all these people are 
competing in other w ays, yet at the same price. And the public has 
the choice of buying 40 different products without any price compe- 
tition, without a lot of cutting. If that is the case, why should not 
the public be consulted 

Mr. Roruwe tu. Well, Senator, I would like to make 2 or 3 observa- 
tions on your question. In the first place, identity of price is charac- 
teristic of keen price competition as much as if it is of price leading. 
This is the law of the land. The stock market is the perfect example 
of that. At any given moment on the stock market the price for a 
given stock is identics ul, under most intents 

Senator Lone. W hy should not the public have a right to take a 
look and see whether that identity of price results from identical costs 
and from selling close to cost, or whether that just results from the 
fact that three people took parallel action to propose an unreason- 

ably high price?’ Now, if what you are saying is correct, I take it you 
would advocate someone to represent the public, to look at these fair- 
trade prices, and pass upon them to see if they are actually resulting 
in parallel pricing as a result of being close to ‘their costs. You would 
not object to that in regard to your w windshield wipers? 

Mr. Roruwett. Senator, such a provision is now part of the fair- 
trade laws of at least one State, State of Wisconsin, in which pub- 
lic authority can take remedial action in respect to exorbitant mar- 
gins protected under fair trade. So, there is nothing really novel in 
your suggestion. 

Senator Lone. Can I take it you are in favor of that ? 
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Mr. Roruwe xt. I think it does no harm. We take no position in 
respect to it. 

Senator Lona. Because, if we have a bill, I would like to offer such 
an amendment to it. 

Senator GotpwaterrR. May I interject here ? 

I think I know what the Senator is getting at. I do not think it 
could ever be made to operate. In fact, what we are talking about 
here is relatively a small part of the American market. The trade- 
marked, nationally advertised articles comprise a very low percentage 
of the total sales ‘of, I would say, 85-90 percent of the merchants of 
the country. Those people who are geared to nationally advertised 
merchandising make money on it, and they will make money out of 
it, fair trade or no fair trade. Those stores, those merchants who are 
not geared to it, in most cases won’t handle it. It is not profitable 
enough. 

We are talking here about the average markup in this field, around 
28 to 30 percent. Now the average store, whether it is a big store or 
a small store, is operated with all the services, credit and so forth, 
is costing 34 to 38 percent to do business. So when they handle this 
fair-trade item, in most cases they do not make any money. They 
handle it because the public demands it. 

And I think that is a point we overlook. The manufacturer who 
has invested his time and his money, like these soap manufacturers, 
has the right to make a profit. And I think you will find in the case 
of the three manufacturers that their costs are practically identical, 
and if they were operating, unknown to each other, their prices w ould 
be relatively close to each “other and would wind up as one because of 
competition. 

So, when we start talking about trying to legislate the price that 
a nationally advertised product coming under the fair-trade law 
should be, we are getting into some very “dangerous, i in my mind, un- 
workable fields. 

I make those remarks for two reasons: 

(1) To remind us that we are talking about a relatively small part 
of the sales structure in America, and, 

(2) To try to keep us away from setting prices that are normally 
set by supply and demand. 

Mr. Roruwet. Senator, may I point out also that the soap ex- 
ample, which is a troublesome oligopoly, is not an industry character- 
ized by fair trade. This is completely aside from the point. 

Senator Lone. I am not asking that. Is that one characterized 
by fair trade? 

Mr. Rornwe.w. Oh, yes; definitely. 

Senator Lone. What is the rel ationship of cost and production to 
cost to the consumer on aspirin tablets? You are speaking for a fair- 
trade organization ? 

Mr. Roruwetu. I do not have that data, Senator. But let me point 
out that there is a great range of prices within aspirin tablets. You 
can buy them very cheap or you can pay a standard price for them, so 
that the consumer does have a choice of many different brands selling 
for many different prices with respect to that commodity. 

Senator Lone. Do you have any information at all with regard 
to this segment, the aspirin tablets? 
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Mr. Roruwe t. I do not. 
Senator Lone. Could you supply us that information with regard to 
what the manufacturer’s cost is, and what the cost is to the retailer, and 
what the cost is to the public? 

Mr. Roruwe.u. Yes, Senator, I will be happy to. 

(The document referred to follows:) 


AMERICAN Farr TRADE COUNCIL, INC., 
New York, N. Y., July 15, 1958. 
Hon. Husert H. HUMPRREY, 
Select Committee on Small Business, 
United States Senate, Washington, D.C. 

DEAR SENATOR HUMPHREY: During my appearance Wednesday, June 25, before 
the Subcommittee on Retailing, Distribution, and Fair Trade Practices, I was 
asked to submit data in reference to the markup on aspirin. 

Senator Long stated that fair trade operated in the drug industry by affording 
druggists markups of 400 percent or more on aspirin. The attached schedule 
shows retail costs and selling price for eight leading brands of aspirin. Retail 
markups of these brands range from 15 to 40 percent for the sale of a bottle of 
100 aspirin tablets, which is the standard quantity most often sold. The markup 
for other sizes (tins of 12, bottles of 200 aspirins, etc.) approximates the markup 
of the 100’s size. 

In addition, there are several important private brands, such as Rexall, Wal- 
green’s, and Macy’s, which together with the eight brands listed constitute the 
great bulk of branded aspirin sales in the United States. No information is 
available in respect to markups on the private brands—which, of course, are not 
fair traded. 

We trust that this information will prove helpful in dispelling the erroneous 
concept that fair trade markups are unreasonably large. 

Very truly yours, 
THoMAS A. ROTHWELL. 


Supplementary material provided the Subcommittee on Retailing, Distribution, 
and Fair Trade Practices of the U. 8S. Senate Select Committee on Small Busi- 
ness by American Fair Trade Council, Inc. 


Trademark or | Size | Fair | Cost to | Percent- 
Manufacturer brand name ;(number;| trade | retailer'| age 
oftablets)| price | | markup 
| 
| | 
Drug Brands, Ine--. Drug Brands. 100 | $0. 50 $0. 3 40 
McKesson & Robbins, Inc--- McKesson’s | 100 | 47 30 | 31 
Sterling Drug, Inc. (National Brands | Bayer’s Aspirin. 100 | . 62 | . 526 | 15 
Division). | | | 
Norwich Pharmacal Co ; : Norwich. - 100 .49 30 | 38 
Park Drug Co.. | Park : | 100 .29 175 | 39 
Plough, Ine 5 St. Joseph... i 100 .49 . 332 | 32 
Purepae Corp. | Purepac..- | 100 | .47 . 283 | 39 
E. R. Squibb & Sons-- Squibb-._-- | 100 .49 | .39 | 21 








1 Units of 100’s are sold to the retailer in lots of a dozen. ‘‘Cost to retailer’ above for a bottle of 100’s has 
been obtained by converting the price per dozen. 


Senator Lone. Now as far as you know, the drugs sell for at least 
10 times what the druggist pays for them ¢ 

Mr. Rornuwe ut. I am quite certain that is not true in respect to all 
brands. That may be true in respect to some of the brands. 

Senator Lona. Some brands? 

Mr. Rornwe tu. Yes. 

Senator Lone. He would probably sell it at 4 or 5 times what it cost 
him to acquire it ? 

Mr. Rornwe.u. I would be astonished to find that a retailer makes 
400 percent markup, at least 400 percent markup on all brands of 
aspirin. I just do not believe that is so, Senator. 
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Senator Lone. Suppose he makes 100 percent, that is a very good 
markup on any commodity ; isn’t it? 

Mr. Roruwe ut. It depends on what the commodity is, Senator, 
what his costs of selling same are. 

Senator Lone. The question is: If the price is set, if it is a high- 
markup commodity, why should not the public have a right to be con- 
sulted about the reasonableness of that markup? I take it you have 
no objection to that ? 

Mr. Roruwe i. Let me just say this, in respect to unreasonable 
markups, that that is characteristic of your non-fair-trade items pri- 
marily. Artificial list prices exist in areas such as furniture sales, 
where fair trade has had little impact. And as far as exorbitant mark- 
ups are concerned, I do not think you find too much of a correlation 
between fair trade and that phenomena as a fair-trade matter. Now 
if I may 

Senator Lone. My reaction to the whole thing is that you sell your 
goods for anything you can get for them. Your price may be ex- 
tremely high. But if you want to pass a law, you forbid a man by 
law from selling below the price he is willing to sell it for; at that 
point someone is entitled to take a look at the reasonable price. 

Mr. Roruwesxu. Senator, the law does not relate to the sale of the 
commodity as such; the law relates to the transaction involved with 
the brand name. The owner of the brand name should have some 
right to protect that brand name from the type of merchandisin 

ractices which hurt the brand name. It is as simple as that. An 

it cannot be demonstrated that it hurts the consumer. Indeed, Com- 
missioner Gwynne of the Federal Trade Commission here this morn- 
ing spoke about his 1945 study of the effect of fair trade. May I 
advise the committee that contained in that study is an admission 
against interest that fair trade, all in all, did not cause higher prices. 
If anything, it caused a slight reduction of prices. This is contained 
on a certain page of that rather bulky document, and I will be happy 
to supply the reference to that page to you, Senator. 

Let me, in respect to this subject matter of discounts, make just two 
brief points. 

The area of controversy between fair trade and discounters is inade- 
quately described by reference to price alone. This price-fixing 
business—let’s not fall into the trade developed by the antitrust peo- 
ple where price fixing is, under all circumstances, illegal per se. It 
Is nonsense; it is not illegal per se. Price fixing occurs every time 
a transaction of purchase and sales is accomplished. That is price 
fixing. And, illegal price fixing is something against which we can 
all be justifiably opposed, but that is price fixing on the horizontal 
level, between competitors. This is not the subject of fair trade. 

Fair trade merely refers to price maintenance, vertically, down the 
channeis of distribution. 

Now, the area of controversy between the discounter and the fair 
trader is: The discounter claims dominion over the manufacturer's 
brand. By that, he claims the right to sell that brand. If he cannot 
buy it directly from the manufacturer, he will engage in diversion, 
transshipping. And we have cases where, with the manufacturer's 
distribution controlled, the discounter would go out and buy indi- 
vidual items of the brand at retail from other stores for the purpose 
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of selling that brand at a loss to himself and at a reduction from the 
fair-trade price, merely to establish his dominion over the brand. 
And the second thing, the second area of controversy between the dis- 
counter and the fair trader is that the discounter, in essence, claims 
the right to set the market price. He, when setting the market price, 
sets it for his own short-run and area benefits. The manufacturer 
when he sets the market price, sets it in respect to the whole of the 
market and for a longer period of time. 

[t is submitted that the hurling about of the epithet “price fixing” 
is an inadequate intellectual tool with which to deal with this com- 
plex problem. 


Thank you. 
Senator Lone. Thank you, Mr. Rothwell. 
(The statement of John W. Anderson is as follows :) 


STATEMENT OF JOHN W. ANDERSON, PRESIDENT, AMERICAN F'ArR TRADE CouNCcIL, 
INc., NEw York, N. Y., BEFORE THE SUBCOMMITTEE ON RETAILING, DISTRIBUTION, 
AND FAIR TRADE PRACTICES OF THE SMALL BUSINESS COMMITTEE OF THE UNITED 
STATES SENATE 


I appear by your invitation in behalf of the American Fair Trade Council, 
Inc., an organization of manufacturers of fair-traded products, organized in 
1938 and incorporated in 19389. I was cofounder of this council and have since 
served continuously on its board of directors. Beginning in 1944 I have been its 
president and active administrative head. 

The council is a nonprofit, nonpartisan, educational organization. It has 
among itS purposes safeguarding the vital economic interests trademark and 
brand-name owners, wholesale distributors, retailers—and the public—have in 
fair trade. The membership of the council is limited to trademark and trade- 
name owners. 

I am not a professional trade-association executive. I receive no compen- 
sation for my work for American Fair Trade Council. I justify my contribu- 
tions of money and time to the council as a contribution to the interests of the 
national economy in appreciation of the success, under fair trade, of my manu- 
facturing business, the Anderson Co., Gary, Ind., a majority of the capital stock 
of which I own. I speak for myself and for my company, as well as for the 
American Fair Trade Council. And it is assumed that you desire us to relate 
to fair trade, to whatever extent may be justified, possible relief from the present 
difficulties of small resellers and producers. And please understand that, to 
achieve continuity and coherency, there are many references herein to facts with 
which it of course is understood that the members of this committee are all quite 
familiar. 

The problem to which we here address ourselves concerns the effect of un- 
restrained discount operations on small business generally. For the purposes 
of the discussion we will define our use of the terms “discount house” and “dis- 
counter” to signify that class of retail merchants who habitually sell at cut 
prices, to build store prestige and store traffic, well-known trademarked goods 
which, for legal or economic reasons, must be sold by others at higher prices 
suggested by the makers. 

This definition excludes those merchants operating in industries characterized 
by artificially high list prices, which the producer himself intends to have dis- 
counted in an effort to induce customers to believe they are buying at a prefer- 
ential reduced price. Our definition includes mainly the type of merchants who 
have been named repeatedly as defendants in fair trade enforcement suits. 

Certain general observations may be made safely about discounters, such as 
that they after all are businessmen, in business to make or take a profit, but not 
necessarily by the same methods used by other businessmen. It is interesting 
to note that discounters often would deny others the pricing methods they em- 
ploy. We have in our files letters from some of the long-time prominent dis- 
counters seeking our advice as to methods of dealing with price-cutting com- 
petitors. Hxamples include department stores long accustomed to bait cus- 
tomers by noisily cut prices on honored trademarked products that produce less 
than 10 percent of their store volume, but who cry for help when a discounter 
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pops up and uses them as demonstrators of popular home appliances which the 
customer then buys from the discounter. 

Another facet of discount operations which seems to distinguish the breed igs 
that they are adept at posing as the champions of the consumer’s interest. Any 
discounter worthy of the name can pluck a halo from thin air at a moment’s 
notice and parade demurely across the public stage as a benefactor of humanity, 

There is nothing novel about the practice of price-cutting—it has been with 
us always—even in the wanton markets of Sodom and Gomorrah. Modern price 
cutters, who are now called discounters, assume a more ominous aspect than 
discounters of the past, for reasons which will be mentioned. 

Discounters, as we know them today, are of comparatively recent origin, 
Many of them started on a small investment immediately after World War II. 
Often they evolved into their discounter’s role following extensive black-market 
and gray-market operations during and after the war. Most of us can remember 
the periods of shortages and rationing. Then came the release of the huge 
reservoir of pent-up demand for all consumer items. This torrent of demand 
swept many discounters into prominence. 

The transition from black-market or bootlegging operators who could get goods, 
for a price, when goods were scarce, to a discounter who could offer a special 
price when goods became plentiful, was a short step up the ladder of business 
respectability for discounters. Personal details of individual transitions are 
not on parade, since a black-market past detracts from present posing as noble 
champions of the consumer interest. 

The transition occurred at first in a speakeasy fashion. One had to “know 
someone,” or mention the right name, or have a club membership card in order 
to enter the sanctum of immoral prices. These operations often were conducted 
from darkened basements and lofts, where the consumer was permitted to peer 
dimly at his purchase through the slats of a shipping crate. Naturally every- 
thing was sold “as is” and all sales were for cash and were “final.” Prices 
included nothing for service, often soon needed sorely. 

Discounters came early into conflict with fair trade, beginning when merchan- 
dise at long last started to move freely along normal channels of distribution. 
Unlike earlier price cutters, the discounter perceived in fair trade more of an 
opportunity than a hazard. Discounters could pose as brave champions of the 
public by selling fair-traded items at a cut price—and retain about the same cozy 
advantages they formerly possessed in their black-market days. In those days 
they were the only ones with the goods—now they could be the only ones with 
a “price.” 

Once embarked on such ventures, new opportunities were disclosed. Dis- 
counters learned that their price cutting afforded them the chance to maintain 
that public-champion pose. Their price cutting was turned into a grandstand 
play. Television provided a dramatic stage. They weren't cutting fair-trade 
minimum prices—and violating the law—for sordid profit reasons. They were 
now protecting the consumer from the “unscrupulous price-gougers.” 

Evidence abounds that the new formula is phenomenally successful—for the 
discounters. Discounters scourge fair traders, manufacturers, and merchants 
alike, with epithets, abuse, and wild charges. Overnight, discounters became the 
darlings of the Nation’s daily press, which in the discounter’s lavish advertising 
had found rich new sources of income. As individuals and as a class, discounters 
were, and are, lionized in both news and editorial columns. This free adver- 
tising, of course, insured that most consumers would look for the advertise- 
ments of their true friends—the discounters. 

The most deadly advantage of the discounters—an advantage that has enabled 
them to add decisively to their competitive victory over smaller retailers, 
strangely enough grew out of misguided opposition of leaders of one segment 
of fair-trading retailers to efforts of diversified fair traders to amend the 
McGuire bill to give to resellers of a fair-trading State legal protection against 
the invasion of that State, from the outside, by discounters offering at cut prices 
popular products fair traded in the State. All resellers in States with unim- 
paired fair-trade laws are required to honor the fair-trade price schedules of 
trademark owners who fair-trade there. This requirement is imposed by the 
“nonsigner” clause of fair-trade acts, which clause was first enacted in the 
early thirties in California, the pioneer fair-trading State. Under the somewhat 
cumbersome contract system of fair trade it was, and is, necessary to assume that 
the nonsigner, who takes on a product, knowing it is fair-traded, should be 
bound to respect the fair-trade prices established by the manufacturer. That 
doctrine was well established and nonsigner clauses were included in all State 
fair-trade acts. 
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However, after the Miller-Tydings Act was crippled by the United States 
Supreme Court, a remedial act was necessary. That turned out to be the McGuire 
Act. Diversified fair-traders offered, and pressed in Congress, what was known 
as the hometown amendment to the McGuire Act. That amendment would have 
protected both signers and nonsigners in fair-trade States against the interstate 
competitive “missile” in the form of devastating cut prices. 

The hometown amendment was defeated and the McGuire Act was passed with 
a substitute provision which diversified fair traders insisted would not provide 
protection from uneconomic interstate competition. A United States appellate 
court has now agreed—with the Supreme Court refusing to review the decision. 
The nonsigner clause of the fair-trade acts of 15 States has been declared in- 
valid. This leaves the nonsigner hard pressed, and the signer helpless, against 
murderous interstate price competition. 

When the Miller-Tydings Act was disabled by the United States Supreme 
Court there were 45 States that had fair-trade acts—with nonsigner clauses 
unimpaired. Indications were that the reluctant States, Texas, Vermont, and 
Missouri—plus the District of Columbia—would have yielded to the needs of 
small retaliers and would have enacted fair-trade laws—reasonably soon. 

However, the calamitous aftermath of the failure of the McGuire Act to pre- 
vent long-range price cutting from across State lines created such havoe and 
imposed such unconscionable hardships on nonsigners that the courts of 15 
States, as stated, have declared the nonsigner clause of their fair-trade acts 
invalid. Of course only time will tell how massive will become this movement— 
so helpful to discounters and so harmful to millions of citizens employed by small 
retailers that constitute such an important economic factor in both large and 
small communities of every State. It, of course, is easy to understand the reluc- 
tance of the supreme court of any State to hoid nonsigners bound to fair-trade 
prices, however, fair those prices might be while permitting those retailers to be 
helplessly discredited in their own communities by out-of-State discounters. 

This comment about fair trade is regarded as essential to the development of 
the true status of both hometown and big-town small retailers—under the impact 
of the raids of discounters. 

In passing, it might be well to point out that the one sound constitutional 
justification for fair trade—or for any form of control intended to protect 
resellers and the public against deceptive price manipulations—is the property 
right of the manufacturer in his trademark—a right well established in law. 
Present difficulties of the fair trade system do not arise generally from any 
supportable challenge to that property right. Those difficulties in protecting the 
smaller businessman have arisen principally from somewhat ostentatious efforts 
to serve the general social aspects of the problem—without the ability to tailor 
legislation to suit constitutional requirements. 

Fair trade is enforced, as are other laws, by lawsuits. Discounters have 
found that it is to their advantage to be sued, as they receive more free adver- 
tising, and their specific identity and store location are spelled out in the papers. 
Often they purchase ads in local papers, charging that they have been threatened 
with jail sentences because they “dared give their customers a bargain.” 

The results of all this activity on fair trade and conventional channels of dis- 
tribution have been most grave. The continual barrage of propaganda adverse to 
fair trade has made a great impression on the public scholars and judges in- 
cluded. The supreme courts of 17 States have been persuaded by the tidal wave 
of adverse publicity that fair trade is contrary to the public interest and have 
crippled or abolished the State fair trade acts, each such decision being based 
dubiously upon the constitution of the State. 

It is interesting to note that the more sophisticated courts of the great com- 
mercial States have stood fast, under similar constitutional challenge, in favor 
of fair trade. With but two exceptions, fair trade’s losses have been confined 
to the largely rural and agrarian States, where courts are relatively inex- 
perienced with antitrust and commercial legislation. It is certain beyond all 
dispute that the adverse State court decisions were directly caused by the for- 
tuitous but successful public-relations campaigns waged on behalf of the discount 
fraternity. 

Another result of the adverse opinion created by the Nation’s press is that there 
has developed a school of liberal economists and marketing studnts who, out of 
a philosophy based upon shallow observations, support and defend discount 
practices at every opportunity. Although this support and defense has been 
theoretical in nature, as opposed to the practical, it has nonetheless been manipu- 
lated effectively in molding opinion at all levels in firm opposition to fair trade. 
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There has also been created what has been termed by some as a self-serving 
alliance between discounters and the two Federal antitrust agencies, the Depart- 
ment of Justice and the Federal Trade Commission. These Government agencies 
have attempted to establish, through years of litigative effort, that price-fixing 
per se is illegal. This antitrust principle was worked out in a series of cases 
concerning conspiracies among producers to fix the price at which each would 
se]l their competitive products. This righteous result has firmly established the 
phrase “price fiixing”’ as an epithet, in both legal and popular terminology. Fair 
trade was then equated to price fixing and the per se rule was invoked vigorously 
against fair trade. 

The Federal antitrust agencies took the position that fair trade was an exemp- 
tion, to be narrowly construed. Both agencies entertained and readily acted 
upon the complaints of discounters, and there is no area of business conduct 
which has received closer and more continual antitrust surveillance, followed by 
Government lawsuits, than has fair trade. Because under the fair trade laws 
the manufacturer must have at all times clean hands and open competition against 
his fair-traded product, it has not been difficult for Government to find occasional 
conditions when fair trade could be publicized as a “‘whipping boy.” 

Widespread and repeated violations of fair trade have made enforcement 
difficult. Discounters prove quite willing to litigate, as it is to their advantage, 
Most courts, possibly in some instances impressed by the discounter propaganda, 
levy purely nominal] fines—only after repeated violations. 

All of these factors taken together have caused many manufacturers, both large 
and small, to abandon fair trade. The effects of this abandonment on small busi- 
ness are only beginning to be felt. The most conservative observer must agree 
that we are now witnessing grave economic reseller dislocation at all levels, much 
stemming largely from the failure of the McGuire Act to offer any defense against 
interstate raids upon fair trade States. 

To cite a few current examples, following the collapse of fair trade in the 
small-appliance industry, Bronson & Townsend, perhaps the oldest and _ best- 
known appliance wholesaler in the East, has ceased selling electric appliances. 
Bankruptcies abound among small-appliance dealers, who cannot survive even a 
brief price war. Sunbeam has, within the last few days, sharply reduced the 
number of franchise distributors handling its line. 

Only last week Mr. C. C. Mendler, vice president and general sales manager 
at Sunbeam, said, in a press release: “We deeply regret that the legal develop- 
ments adverse to fair trade, culminating in the United States Supreme Court 
decision which threw the doors wide open to interstate cut price mail order 
advertising, forced Sunbeam off fair trade. The confusion that has resulted 
in the market place has caused many dealers to give up, temporarily at “least, 
handling household electric appliances. These events beyond our control forced 
us to recognize the hard fact that there are too many Sunbeam distributors in 
proportion to the number of active Sunbeam retailers. Therefore, it is necessary 
that we shrink our distribution at the wholesale level to a more practical number.” 
(Emphasis supplied.) Sunbeam has sold widely through retail druggists, whose 
national leaders strongly opposed the proposed hometown amendment to the 
McGuire bill to prevent interstate price cutting. 

Everywhere it is the small-business man who is being hurt. The small manu- 
facturer who depends on fair trade to keep his product flowing normally along 
conventional channels of distribution is suffering from reduced volume. Under 
such conditions the only recourse of most manufacturers is to limit distribution 
to nondestructive resellers. The small wholesalers and retailers who can still 
avoid the specter of bankruptcy find that they are selling more and more with- 
out profit. Even the small discounter is disappearing, destroyed by the forces 
he helped create. Distribution thus is being forced toward resale monopoly. 

If fair trade has faltered under attack, we must determine whether there 
is something inherently wrong with the practice, or whether fair trade has 
been victimized and abused by the operation of undesirable and unhealthy com- 
petitive practices at the hands of discounters. Perhaps it would be well at 
this time to reappraise the basis for, and merits of, fair trade so that we may 
intelligently seek a remedy. 

Today’s consumers are thoroughly educated as to the relative merits and 
values of competing brand names—Kodak, Ansco—Toastmaster, Sunbeam— 
Beautyrest, Sealy—to mention but a few. It is indisputable that a manufac- 
turer has certain property rights in respect to the brand name or trademark 
which he employs to identify his products to his consumer. Over a period of 
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years the manufactured product of high quality, if not sabotaged in its distri- 
bution, will generate such public confidence and consumer acceptance that an 
intangible, but nonetheless valuable, goodwill is created. The goodwill asset of 
a going concern is often its most valuable asset. It may be sold and purchased 
as a commodity of commerce, and is protected against encroachments and ap- 
propriation. Tremendous sums of money are spent annually throughout the 
United States by manufacturers in advertising and in public-relations programs 
to create consumer acceptance for particular brand names. The products that 
bear those brand names must offer the consumer fair competitive value per unit 
of cost or the entire enterprise fails. This consumer acceptance is an a priori— 
and tentative goodwill. 

The manufacturer who has created a widely accepted brand name is recog- 
nized as the rightful and sole possessor of the property created, namely good- 
will, as symbolized by his brand name or trademark. Since the brand name or 
trademark serves to identify the particular, although intangible, resultant good- 
will, such distinguishing brand name or trademark becomes so intermingled with 
goodwill that they become one and the same. The appropriation of a brand 
name has always been considered an appropriation of goodwill. A producer 
of a branded commodity, if his incentive to serve public interest is to be pre- 
served, must be able to protect from all assaults, the goodwill that he has cre- 
ated, no matter in what form such assaults occur. Many legislatures have de- 
termined that certain pricing practices on the part of resellers constitute an 
attack on the producer’s goodwill. These legislatures have provided for manu- 
facturers, in fair trade acts, an appropriate means of dealing with such invasions. 

Most manufacturers of consumer products devote considerable effort and 
money to establishing and maintaining a mass distribution system through which 
flows that manufacturer’s production. In many industries, the great bulk of 
cousumer goods is sold through relatively small retail outlets. A manufacturer, 
often working through wholesalers and jobbers, will carefully cultivate the sales 
potential of a large number of small retailers. He will advertise extensively in 
the trade press, employ salesmen and demonstrators and will send free advertis- 
ing, educational and promotional materials and displays to his retailers. In 
addition to the manufacturer’s national advertising program, the manufacturer 
will often defray a substantial part of the expenses of local advertising under- 
taken in conjunction with the retailer. 

Mass distribution facilities are costly and are painstaking acquired. Not all 
who try achieve such. The only know method by which a manufacturer can 
enlist the essential cooperation of wholesalers and retailers, in this process of 
creating a mass distribution system, is to make it profitable for his resellers to 
deal in his product. The anticipation of a profit will cause resellers to perform 
indispensable services in advertising, displaying, and demonstrating the product, 
in educating the consumer and in creating a demand. It is the firm conviction 
of many manufacturers that success could not have been achieved without the 
active cooperation of great numbers of small independent resellers. 

By the above means and after a considerable lapse of time, a manufacturer 
may achieve consumer acceptance and mass distribution. 

He has thus created a valuable goodwill. Goodwill is related to resale-price 
maintenance in a variety of ways, as will appear. 

Mass production for a mass market is the well-nigh universally accepted 
formula for manufacturing success. There is a large measure of agreement 
among scholars in respect to the economies of large-scale production. The 
economies achieved by mass production techniques, together with lower unit costs 
resulting from the allocation of fixed overhead costs to a large number of units, 
are familiar concepts. 

Mass production and mass employment are impossible to sustain, however, 
unless there is mass distribution of the products which are being mass produced. 

Merchandising methods which prove in the market place to be the product 
of sound business judgment may be completely inappropriate and foredoomed 
to failure if translated to another product. Thus the merchandising of watches, 
for example, bears little if any relationship to the marketing of livestock. The 
economics of distribution are logical and consistent, therefore, only when con- 
sidered on the basis of a single industry. There is no single set of economic 
principles applicable to all merchandising, although certain basic economic laws 


| apply generally. 


On the basis of demonstrable experience we suggest that price cutting on 
certain categories of products may and often does have an adverse effect on the 
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goodwill which a brand name symbolizes. Both the brand name and the good- 
will remain indisputably the property of the manufacturer. Price cutting to any 
Significant extent on such products will inexorably tend to tear down and destroy 
a manufacturer’s painfully acquired distribution system. 

A given reseller in competition with a price cutter will usually be obliged to 
reduce his prices to meet those of his price-cutting competitor. As resale prices 
are reduced, profits are reduced and the reseller loses his incentive to display and 
sell that manufacturer’s product. Thus the manufacturer loses his most effec- 
tive business ally. 

The promotional efforts of resellers dwindle and wane, for the sale of the 
product is no longer profitable. Reaction at the retail level is varied: Some 
retailers drop the line; others give it less shelf space and less sales effort: 
others put the price-cut item under the counter and concentrate on the sale of 
substitute items free from uneconomic competition. 'Those retailers who, in 
obedience to the law, attempt to maintain the fair trade price too often are 
regarded as profiteers by their customers, and often both those retailers and 
their customers express hostility to the manufacturer. The consumer feels that 
the manufacturer is overpricing his manufactured article or attempting to set 
a spurious and artificial value, while the incentive of the resellers to continue 
merchandising the product has been destroyed. In both cases the loss is clearly 
that of goodwill. In any event the uneconomic retail levels will not long prevail, 
for the fair-trading retailer will not allow himself to continue to be a mere 
display of the price-cut product, a showcase, a convenient backdrop against 
which the price cutter can perform. 

The volume of sales of the price cutter tends to increase as people respond to 
the lure of a bargain. From the manufacturer's point of view, the price cutter’s 
volume is woefully insufficient to offset the overall decline in sales volume 
resulting from the above-described reactions of competing resellers. Price cuts 
engender price cuts by competing resellers, and the great bulk of retailers, upon 
whom the manufacturer depends for his volume, simply suppress or drop the 
line. Thus the manufacturer loses the business partnership, or goodwill, of 
large numbers of resellers, and sales volume in the area influenced by the dis- 
counter declines sharply. 

It is possible to demonstrate this decline in sales volume by reference to recent 
experience. In 1952 the Supreme Court of Michigan declared the nonsigner 
clause of the Michigan Fair Trade Act invalid. Shakespeare Co. v. Lippman’s 
Tool Shop Sporting Goods Company ( (1952), 334 Mich. 109, 54 N. W. (2d) 268, 
Michigan Sup. Ct.) 

Argus Cameras, Inc., is a Michigan corporation with its office and factory 
located in Ann Arbor, Mich. It is a manufacturer of cameras and other photo- 
graphic equipment which sells its products nationally under the Fair Trade Acts 
of the various States. 

Following the decision in the Shakespeare case the retail market in Michigan 
became chaotic, and by January of 1954 price cutting by retailers on Argus 
cameras had become widespread. At the end of July 1954, Argus tabulated its 
sales data both locally and nationally. 

Argus found that sales in Michigan and the Detroit area declined 37 percent 
in the period from January through July 1954, as against the same period of 
1953. This is by contrast with a 33 percent increase in national sales during 
this period. In the January-July period in 1953, 17.4 percent of all Argus sales 
were made in Michigan. During the same period in 1954, the data showed that 
only 8.2 percent of the company’s sales were in Michigan. [A chart prepared 
by the statistical department of AF'TC, and hereto appended, presents graphically 
the devastating effect of price cutting on the sales of Argus cameras in the 
area where price cutting is widespread. ] ’ ; 

A fair trade price sets a standard of value on the article in the mind of the 
consumer. It is in effect a statement by the manufacturer directly to the con- 
sumer that the particular product is worth so much in dollars and cents. A 
price cut gives lie to this implication. It says in effect to the consuming public 
that the true measure of value is the discounter’s price. Thus the product is 
downgraded and debased; it loses substantial consumer acceptance, once again 
to the great injury of the manufacturer’s goodwill. 

Price-cutting activities will tend to put the price cutter in a dominant position 
in respect to the sales of the price-cut product. Price cutting causes the volume 
of sales of the price cutter to increase while the volume at other outlets shrinks 
and the sales for the market as a whole decline. The tendency is inexorably to- 
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ward retail monopoly of that product in that market. Even such a partial 
monopoly of distribution in a particular market is parasitical in that it has 
been created against the will of the manufacturer and exists without his consent. 
Such a monopoly feeds upon the goodwill created by the manufacturer, and is 
undesirable as it saps the sales volume, and therefore the vitality, of the manu- 
facturer of the product. Even more important, it puts the manufacturer and his 
goodwill at the mercy of the price cutter. 

Concomitant with the growth of retail monopoly is a sharp decrease in the 
nuuiber of outlets for the product. Thus the producer becomes helplessly de- 
pendent on the merchandising abilities, whims, and pleasures of the price cutter. 
The distributive monopolist can thus stand like a greedy tollmaster between the 
producer and the consumer. This power is seldom, if ever, exercised benevo- 
lently. The growth of such power should, therefore, be retarded. 

Nowhere is found a more striking example of retail monopoly created by price 
cutting than during the price war in New York City. This price war broke out 
following the ruling by the United States Supreme Court that the Miller-Tydings 
Act did not specifically embrace nonsigners to fair-trade contracts in interstate 
commerce. Schwegmann Bros, et al. vy. Seagram Distillers Corp. ( (1951), 341 
U. S. 884). Thus for the want of a nonsigner clause, which since has been re- 
stored, the following economic phenomena were experienced. 

(Attached is a chart prepared by the statistical department of AFTC, showing 
the market share of one retailer for one product both before and after the price 
war. The data is from the complaint of Sunbeam Corporation v. R. H. Macy 
(dated October Bi. 1951), Civil Action 70-313, U. S. Dist. Ct., S. D., N. Y.) 

The percentage of Mixmasters sold by the largest competitors in New York 
City during the normal period preceding the price war was as follows: Macy’s 
3.5 percent, Gimbel Bros. 0.5 percent, Bloomingdale Bros. 0.4 percent, Wana- 
miaker’s 0.2 percent. The total of these amounted to 4.4 percent of the entire 
sales of Mixmaster in New York City during the period before the price war. 
The balance of the business was done by approximately 1,500 other Sunbeam re- 
tailers, large and small, who*“Were located in New York City. 

During the 10-week price war those competitors’ percentages changed as 
follows: Macy’s, 56.2 percent, Gimbel Bros. 15.3 percent, Bloomingdale Bros. 2.6 
percent, and Wanamaker’s, which refused to participate in the price war, 0 
percent. Thus by a short 10-week campaign these 3 retailing giants were able 
to corner 74.1 percent of the market, with Macy’s share of the market leaping 
from 3.3 percent to 56.2 percent. 

Sometimes a particular product can best be merchandised through few outlets. 
This apparently is the case with farm machinery, for the pattern in that industry 
seems to be that of exclusive distributorship by which a retailer is assigned the 
exclusive rights to sell in a given area. This is the act and decision of the pro- 
ducer, and he should be free to make such decisions. But if the dynamics of 
merchandising make it desirable for the producer to market through a large num- 
ber of outlets without exposure of his goodwill to unfair pricing practices, it 
should be possible for him to do so. The manufacturer of parking meters which 
are sold to municipalities should be free to select his own pattern of mer- 
chandising; his choice might be a system of exclusive and franchised dealers. 
On the other hand, a manufacturer of safety razors, given the same choice, 
would probably be forced to merchandise through a large number of retail 
outlets. 

Extensive price cutting of a widely advertised brand, however, makes the 
latter choice sterile, for large numbers of resellers will simply refuse to handle 
the price-cut item. Only fair trade contracts protect the manufacturer of such 
a branded commodity who wishes to distribute through a large number of retail 
outlets. 

As the sales volume in a market area declines, the manufacturer’s production 
declines. This causes a rise in unit cost, for some of the inherent economies of 
large-scale production will be lost, and fixed overhead must be loaded on fewer 
units. This increase in the manufacturer’s cost affects his profit margin, which 
tends to dwindle and disappear. To offset this, the manufacturer has two 
choices; he can raise prices, or he can cut costs. A price increase is impracticable, 
for it will but aggravate and intensify the decline in volume. Even fewer outlets 
will handle the product, and the consumer, who has already been exposed to 
the price-cutting publicity of the discounter, will further resist a price increase 
under such circumstances. Therefore, the manufacturer will adopt the remain- 
ing alternative and attempt to cut costs. 
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It is well accepted that a slight increase in prime costs at the manufacturing 
level will often result in a substantially improved product. An increase of 5 
percent in cost may result in a 25 percent increase in the value and durability 
of the product. The converse of this proposition is that a slight decrease in 
prime manufacturing costs causes a much larger decrease in the quality of the 
manufactured items. For example, omitting the hardening operation of the 
wearing parts of the lowly can opener will reduce slightly its factory cost, but in 
the process, its value to the consumer is almost eliminated. ‘The producer’s 
inevitable reaction to the relentless pressure of mounting unit costs caused by 
loss in his sales volume is known as the quality squeeze. As this process con- 
tinues, the product loses repute and consumer acceptance, to the mortal injury 
of goodwill. 

We readily acknowledge that there is nothing immutable about the above- 
stated economic formulas. Many other factors might alter the causal rela- 
tionship and so evoke radically different effects in a given market. The above 
economic analysis may or may not apply to a given product in a specific market 
under a particular set of conditions. Nevertheless, we respectfully submit that 
the manufacturer of a competitive product should be free to make his own 
choice as to whether to adopt some system of merchandising that will prevent 
the destruction of what may be his most valuable asset—the goodwill of the 
consumer and the resellers for his trademarked product. The economics of 
distribution are complex and ever shifting. As a practical matter, merchan- 
dising decisions cannot be made from a handbook. The law governing this 
highly volatile area should allow the greatest possible freedom of choice to all, 
with a minimum of bureaucratic regulation. 

For many manufacturers, resale price maintenance, as permitted by the fair- 
trade acts, is the most practicable method of preventing the appropriation of 
their most valuable assets—the goodwill of the consumer and the resellers for 
their trademarked products. The establishment of minimum resale prices, as 
permitted by the fair-trade acts, prevents the diversion of brand-name goodwill to 
the job of building traffic in the price cutter’s store. 

Much has been written about the bait advertfing and consumer switching 
techniques of discounters. Although these merchandising tactics are not peculiar 
to discounters, it is most evident that they have their major consumer impact 
within the ranks of discounters. 

All discounters must engage in profit averaging, wherein the loss on a few 
bargains is compensated for by the sale of other items at inflated prices. It is 
a rare consumer who can avoid the effect of these tricks, as they do not have 
the knowledge or facilities to distinguish a true from a false bargain. 

Shopping experience at discount houses reveals additional undesirable mer- 
chandising techniques. Poor service, cluttered aisles—clerks who pretend to 
have inside information concerning all products and who conduct business with 
the attitude of a poolroom bookmaker accepting and recording a bet—all these 
provide the typical discount atmosphere. Small wonder, then, that a reputable 
manufacturer objects to having his branded products sold through such outlets. 

Essentially, the areas of conflict between fair traders and discounters are 
inadequately expressed by reference to price alone. Discounters claim dominion 
over, and the right to sell, all brands, irrespective of the wishes of the owner 
of the brand. When the goods are unavailable through normal channels, as 
occurs when a direct-selling producer refuses to sell a discounter, transshipping or 
merchandise diversion results. Discounters sometimes purchase at retail from 
other stores at the full fair-trade price and then resell at a loss for the sole 
purpose of establishing domination of the brand. The present structure of our 
antitrust laws leaves a manufacturer helpless to protect his brand from such 
invasions. 

Discounters, in effect. also claim the right to set the market price for the 
branded commodity in their competitive area. The price charged by the dis- 
counter on a given item becomes the prevailing price in his locality. In other 
words, the discounter claims the right which State law has afforded the manu- 
facturer—the right to set the market price in competition with other products 
for a similar purpose. The important differences are (1) that the discounter 
has no proprietary interest in the brand and, therefore, is not interested in pre- 
serving or enhancing its value; and (2) that the price set by the discounter is for 
the immediate and selfish benefit of himself, alone, whereas the price level set 
by the fair trader is for the long-run protection of the consumer and of all 
resellers. 
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Senator Lona. The committee will now recess until 2: 30 this after- 
noon. 
(Whereupon, at 12:50 p. m., the committee was recessed until 2: 30 
of the same day.) 
AFTERNOON SESSION 


(The committee reconvened at 2:30 p. m.) 

Senator Gorpwater (presiding). The committee will come to order. 

The first witness this afternoon will be Mr. Dwight T. Colley, vice 
president of the Atlantic Refining Co. 

Mr. Colley. 


STATEMENT OF DWIGHT T. COLLEY, VICE PRESIDENT, ATLANTIC 
REFINING CO., PHILADELPHIA, PA. 


Senator Gotpwater. Mr. Colley, we welcome you here. We are 
glad to have your testimony, and Senator Humphrey asked me to 
express his regrets at not being here at the outset of your remarks, 
and he hopes to get here before you are through. 

Mr. Cottey. Thank you, sir. I hope my remarks are brief enough 
so that he will hardly have a chance to make it. I'll talk informally 
and concisely, Senator, if I can. 

Senator Gotpwater. You proceed in any manner that you see fit. 
Do you have a prepared statement ? 

Mr. Cottey. No, sir. 

Senator Gotpwater. Then you are on your own. 

Mr. Cottey. What I would like to do is qualify myself as a wit- 
ness, if I could, Senator. In other words, I have been marketing 
petroleum products as a middle-class boy for almost 40 years up and 
down this east coast. I am fairly familiar with the problems of the 
oil business. I wanted to tell, and I hope you will tell Senator Hum- 
phrey, that I feel honored to be asked by this committee for my opin- 
ion. I also want to express to this committee that I am sure the com- 
mittee’s investigations of the price troubles of the dealers, the terrible 
mess that retail marketing has gotten into, with dealers losing their 
money and their everything, I’m sure his investigation helped to set- 
tle that problem—not settle it, but improve it tremendously for the 
dealers in New Jersey. That is why I think I have a right to testify 
on it. 

There has been a lot of—TI listened to the testimony this morning, 
and there are people for and people against fair trade. I think the 
best proof of anything is how it works out. U’m glad that the Con- 
gress is considering improving the bill, rewriting the bill, because I 
think fair trade is something that Congress can feel safe about getting 
into. 

Now, why do I say that? As far as the oil business is concerned, 
fair trade helps almost everybody, in my opinion. By everybody, I 
mean the public, the small-business man, and the supplier. It isn’t 
often that you find something that you can find some benefit for each. 

Now, I propose to talk to those three points in a few minutes. I 
want to say first that I think that fair-trading is one of the most mis- 
understood subjects in this country. People don’t understand its 
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limitations or its possibilities. Now, what do I mean by that? You 
talk to the public, and the public has the opinion that fair-trading 
is a way of getting too-high prices. That is what the public thinks 
fair-tr ading 1 means, and the lazy sales manager or the harassed one 
hopes that it means the limitation of competition. Now, as you 
know, I have heard from some of your questions this morning that it 
doesn’t do either. But I do think it 1s particularly applicable or 
usable by the oil industr y- 

Now, to talk to the points that I mentioned, how does it help the 
public? I thought that Mr. Bicks this morning in his presentation 
gave the best proof that it didn’t hurt the public. It seemed to me 
he spent most of his time proving that it wasn’t workable, that it 
didn’t protect the dealer, because he said it held an umbrella which 
permitted price cutting, and so forth. Well, if that is true, and we 
know from experience in New Jersey in the oil business that it cer- 
tainly doesn’t obviate competition—it doesn’t stop it at all. What it 
does do is permit a protection of brand. The public divides itself 
into 1,000 pieces, but let’s talk in the interest of time about its divid- 
ing itself into 2 classes. The public either buys because of price, 
either because he has to or because he doesn’t care. He just wants 
price, and the other part of the public buys because of quality and 
service. Now, this law can’t be written for anybody except those 
interested in quality and service and in brand. It isn’t something 
that applies across the board. It is a way that the buyer, the public, 

can be sure if he wants quality, if he buys a brand that is protected, 

it is its best assurance that there is quality in that brand and service 
that goes with it. If he wants to buy on price, there are plenty of 
places to go for it. So that it seems to me the public is protected both 
ways; the price seller keeps the branded man from getting too high, 
and the choicest places to buy, the public has a chance to buy either 
way. But, if he is interested in quality and price, he has a place - 
go, because a brand without fair trade—I think this is 
brand without fair trade deteriorates. It is impossible to saiitane a 
brand unless you protect its value and its name. 

Senator Gotpwarer. I think you brought out a very important 
point, and it is a point that many of the witnesses have overlooked. 
I agree with you that if you don’t protect the quality products and 
they are turned loose, you might say, in dog-eat-dog competition, 
we'll have the brand name, but we'll have the inferior quality, and I 
think from my own experience, that has been true, even since the 
recent decisions. Quality is something that has disappeared to a 
dangerous extent from the American markets. I was very hs ippy to 
notice that, at the last meeting of the NRMA, dealers were voicing a 
greatly increased demand for quality, which is being reflected in the 
replenishment of inventories. 

I’m glad that you brought that out, because the most complete 
protection is the protection of quality and the guaranty of services 
to the American customer. 

Mr. Cortney. Fortunately, there is a large number of people buy- 
ine—I’m going to talk to my own business as much as possible—to 
whom the automobile is a large investment. In many cases, it is his 
second largest investment. The house is first, then the automobile. 
It is very important that he know where to buy first quality, but 
more important, service. Gas is like the drugstore. Tt is available 
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on every corner, but the most important ingredient for sale at a gaso- 
line station is interested service. That applies more to my—I'll work 
from that into how it benefits the small dealer. As I say, the public 
that doesn’t have knowledge of products, doesn’t want to do the work 
themselves, know where to go and get it if it is protected. 

Now, it is certainly good for the small dealer, and remember in our 
economy at the present—I was shocked to hear some of the talk about 
New Jersey this mor ning. Actually, there are 12 big companies com- 
peting for the business in New Jersey, plus any number of independ- 
ents buying their gasoline from independent refineries; so, it isn’t 
in a few hands. The public and the Government can be assured of 
competition. If anybody thinks it isn’t competitive, I invite them in. 
If anybody thinks that it is in a few hands, he wants to come and 
try it. 

Well, we say now, how do we distribute? We distribute through a 
small-business man, a man that this committee is all about, as I under- 
stand it. Why do we do that’ We find that the most interested serv- 
ice performed on your car, Senator, is performed by the little fellow 
who owns the business, who runs the business, and so the distribution 
of all or most of the profits is through these businessmen. 

Now, he chooses, when he goes into business—there are plenty of 
stations available either that he can rent or buy into slowly or occupy 
under a lease—he chooses whether he wants to market a brand of 
which there is an acceptance, or whether he wants to go get a cut- 
price operation. Now, it seems to me that if he chooses a brand, 
those people who manufacture quality products must guarantee him, 
must be able to guarantee him, if they want to, protection for his 
brand. It isn’t fair to take a youngster and put him into one of these 
stations and then he says, “Well, how much money am I going to 
make?” Well, he is told what the spread is between the wholesale 
price and the retail. He thinks that is his margin. It isn’t his margin 
5 minutes after somebody across the street with the same brand decides 
to cut the price. 

Now, how are you going to attract and protect the right kind of 
dealers unless you can guarantee them the margin in their own brand? 
You can’t do anything about other brands or the unbranded, but he 
ought to be assured that he is protected within his brand. You said 
this morning something, Senator—searching for a word. The word is 
“fratricide.” When you kill each other w ith your own brand across 
the street, that isn’t competition, that is destroying brothers within 
the family. That is what it seems to me fair trade protects against. 

Now, the supplier talked this morning about the point of view of the 
manufacturer. If you are—there are all sizes of companies. We talk 
about big companies and little companies. They are all relative. But 
if you are in a company—we represent one of the smallest of the so- 
called bigger companies. We can’t spend the money on advertising 
that some can, but we can make quality that builds reputations. Now, 
in order to maintain that quality, I have got to get a price for it, but, 
more important—and this is what the point about the oil business is— 
you have got to attract people with know-how and interest to market 
your products. If, when you are buying gasoline, if he knows what 
he is doing, the dealer is checking your tires, your fan belt; he is check- 
ing for safety and comfort. Now. if you are going to attract that kind 
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of a man to sell your quality products, you have got to assure him 
of a decent living, assure him of some protection from other people 
with your brand. 

Senator GoLDWATER. May T interject a question there? 

Mr. Cottey. Certainly, Senator. 

Senator Gorpwarer. I want to leave here the idea that we want 
to assure him that if he works at it, he can have a chance. 

Mr. Cottey. I, as an oilman, sir, accept that. I would be the last 
man to say that we want to provide a gatetender’s job. But, a man 
must know what his minimum take is if he is going to invest. Re- 
member, these youngsters—we took lots of them that were veterans. 
They go in and invest all they have. If $3,000 or $5,000 is all you 
have oot, it is a lot of money, Senator. It is still a lot of money if it 
is all you have. They put that in; they work 7 days a week. “Now, 
if they are going to do that, they have to have some minimum as- 
surance. I think I have made the point that, obviously, for the small 
dealer whose hands the good brands are in, this is a valuable tool 
available to those companies who have pride in brand and want their 
product carefully marketed. Now, we get to the suppler, which 
seems to me is the least important point to this committee, because 
most of the suppliers are large, in the long run. 

The supplier that really counts on brand can concentrate on quality 
and improve it, rather than deterior ate in it, to meet competition, 
and he can get better people if he is able to protect his brand and 
fair trade, as far as I can see—and I don’t want to go on the record, 
either, as a crusader—but, at the moment, it seems to me the simplest 
way to protect your brand and to give the dealer some protection 
but at the same time let him keep his independence—in other words, 
you could put him on a payroll and protect him, but he loses his 
independence. So I say in the long run that fair trade is a very val- 
uable tool available to the oil business. It doesn’t permit the goug- 
ing of the public; it protects the dealer that wants to be protected, 
and it protects the manufacturer that has pride and, fortunately— 
and I'll be through in a minute—fortunately, I think there are enough 
customers left in this country who want both quality and service and 
are willing to pay for it. 

I would be happy to answer any questions, sir. 

Senator Gotpwater. Do you have any questions, Mr. Jehle? 

Mr. Jentz. Mr. Colley, in New Jersey, where gasoline is very plen- 
tiful, does the consumer have the choice between fair -traded gasoline 
sold by major oil companies doing business there and other gasoline 
which is nonfair-traded ? 

Mr. Cottey. He certainly does. That is the greatest example of 
how it works, it seems to me—New Jersey is. Not only are there all 
kinds of gasoline for sale by what I call the unbranded and small 
es but that competition has forced the lowering of the fair- 

‘ade price so that, actually, gasoline in New Jersey, I suppose, this 
xc is at least 2 cents less than it was when it was or iginally fair 
traded. 

Now, here you have the most competitive State there is, bar none 
of them, because it is close to the foreign markets for crude and full 
of refining capacity, and it seems to me we would have murder in 
New Jersey today if we didn’t have fair trade. 
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Mr. Jeute. I have one further question, Colonel Colley. The last 
time you appeared before us, you appeared in the midst of that New 
Jersey gasoline price war. My recollection isn’t too clear on what 
you predicted would happen to your best dealers should that price 
war persist. But have you 

Mr. Cottey. Yes, sir. One of the reasons I am glad to come today 
is to express my appreciation of what I think that committee did. 
We were losing dealers, our better dealers. Not only were they losing 
their money, but we were losing them because we couldn’t keep them 
in business. As the argument w vent on here this morning as to whether 
you are more interested in the price or the value of human life, I think 
that fair trading in the gasoline protects both, and I am sure we are 
much better off in New Jersey than we would have been if it had 
gone on as it was. 

Mr. Jeute. Did you find a difficulty, in the price-war period, in 
obtaining and retaining good dealers 

Mr. Cottey. Nobody in their right mind would have gone in and 
taken a service station and put all their money in it in ‘New Jersey 
3 years ago. 

Mr. Jenie, What were the prospects, then, for independent gaso- 
line retailers in New Jersey should that price war have continued, 
say, over a period of 2 years / 

Mr. Cottey. What you would do would be to drive out the inde- 
pendent dealer; and the oil companies, in order to run their stations, 
would run them themselves on payroll. You would eliminate thou- 
sands of stations in New Jersey. You would eliminate thousands of 
jobs for the small-business man, and then you would be putting the 
business in the hands of big business. 

Mr. Jruxe. So that unrestricted price competition up there would 
have resulted in almost a monopoly situation at the retail level, or, 
at least, it certainly would have induced integration of oil prices. 
They would have certainly been compelled to go into the retail business. 

Mr. Couxey. It would have certainly limited gas stations to the big 
companies. 

You hear people talk about it being un-American to let a lot of peo- 
ple get killed in the frontline. That is like telling a general if all 
people get killed in the frontline it is fine. There has to be a referee. 
I think that the Justice Department—its job is to referee the thing. 
It is the job of this—of Congress—to see that we have some rules 
under which the little fellow can survive, and that is why I am happy 
to testify here. As far as we can see in the oil business, we are always 
being investigated for something. I think it is being well policed. 
I think what we ought to be sure of is that the small-business man is 
getting a chance to live. 

I’m sorry you weren’t here, Senator Proxmire, because you asked 
some questions this morning that indicated you knew something about 
the retail business. 

Senator Proxmire. Thank you very much. Tl certainly read your 
testimony very carefully. I have heard about you and about your 
knowledge of this situation over in New Jersey, and I’m delighted 
that you had a chance to follow up that preceding testimony and 
supplement it and give us the answer of someone who was there and 
understood it. 
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Mr. Cottey. It isn’t the answer. I seem to have had a lot of experi- 
ence init. That is all I am offering. 

Senator Proxmtmre. Senator Humphrey, the chairman of the sub- 
committee is here. Perhaps he will have something to say to you. 

Senator Gotpwater. While Senator Hlumphrey is coming, I wanted 
to take this opportunity to thank you for your testimony. I have 
enjoyed listening to you very much. I’m not acquainted with the gas 
business, other than having to buy it, but you made some very inter- 
esting and pertinent points here this afternoon. I know that the 
committee will benefit by your observations. 

Mr. Cottey. Thank you. 

Senator Humrurey (presiding). I’m sorry that I am so tardy here, 
but the Mutual Security ( ‘onference Committee was meeting. 

Mr. Cotiry. I made a dandy talk, Senator, and you weren't here. 

Senator Humrurey. I want to hear what you have to say. 

Mr. Cottey. Well, you can read it. I have offered, Senator, and 
said—I have testified to the value of this committee and what you 
did for the industry in New Jersey 3 years ago. I think you have that 
on the record, and I’m happy to put it there, sir. 

Senator Humpeurey. Thank you, sir. I understand you have given 
a report as to developments in New Jersey. 

Mr. Cottey. I think I have covered it. 

Senator Humrnnrey. I think, in the light of that, it would be repe- 
titious for me to raise some questions on subject matters that you have 
already referred to, and we have about a half dozen more witnesses. I 
want to thank you very, very much for your willingness to come here. 
I know that you do so at considerable personal sacrifice, and we 
appreciate it. 

Mr. Cottey. I didn’t want to come the first time, but this time I 
was happy to come. 

Senator Humpnrey. Now, Mr. Charles F. Fort, president, Food- 
town Ethical Pharmacies, Inc. 

Mr. Fort, we are going to give you a medal for patience. 

Mr. Fort. Thank you, sir. I understand the difficulties you go 
through. 

Senator Humpurey. Please be seated, sir, and proceed according 
to your own desires. 


STATEMENT OF CHARLES F. FORT, PRESIDENT, FOODTOWN 
ETHICAL PHARMACIES, INC., BATON ROUGE, LA. 


Mr. Fort. My name is Charles F. Fort. I am president and man- 
ager of Foodtown Ethical Pharmacies, Baton Rouge, La. I want to 
thank the committee for the invitation to testify here, and for the 
fact, too, that as a small-business man I appreciate the fact that 
Congress is trying to get the facts, and I have great respect for the 
facts, because for 4 years I was a special agent for the Federal Bureau 
of Investigation, and I chose to go into the drug business because 
there was the greatest margin of ret: Fail profit there. 

I would like to describe our operation, because, in some national 
publications, we have been referred to in some uncomplimentary ways. 

We operate on the standard of highest ethics possible. We abide, 
of course, by all the regulations that State and Federal Governments 
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have referred to the operation of pharmacies, We pay the highest 
salaries in the State of | 


uisiana for pharmacies. In that State, our 
salary of $10,000 for the man in charge, the pharmacist, is a very good 
salary. 


I would like to preface this statement which I have prepared, Sena- 
tor Humphrey, with some Observations on the nonstatistical factors 
involved in some of the testimony that preceded me, especially in ref- 
erence to the business failures which included, of course, businesses 
sold and which made no comparison to the number of new businesses, 
which had been established in that period of time, because, in the 
operation of any retail business, as you know, the ambition of every 
employee is to go into business for himself, and I would say that prob- 
ably 85 percent of the people who work for me ure ambitious to go 


into business for themselves, 
I would also estimate that probably 50 percent of that number would 
go into business, 


not succeed, but they still have the right to , 
Another point that ] would like to make before My statement is that 
€n presented here that the American con- 


the evidence which has be 
sumer can be fooled, is one that the Congress shouldn’t base any too 
aul standpoint, you might fool 


much action on, because, from a practic: 
the American consumer one time in a sale of promotion, but the Amer- 
ican Consumer is a smart shopper, and if you want that customer, you 


cat fool her on either quality or price but one time. 


Another thing I think that Congress should consider in helping the 


small-business man is a definite definition between products and 
services, 

In small business, you have both kinds, 
which the pharmaceutical end of the busine 
the man is a professional man, and he deals in products, so he is in 
the products end of the retailing, and he is s ling his services, too, 
In addition to that. of course, there are thousands of small businesses 
which sell only service, and when they sell only service, there i; a defi- 
nite limitation to their volume, their capacity for volume, So there 
is a distinct difference between service and products as it affects the 
small retail business, 

Now, the Small Business Administration, 
have received, considering a loan, is that 
lion a year is classified as a small business, 

The problems related to a retailer that does 
a year, and the man who does $1 million 
not comparable, They should be treated, in my opinion, as categories 
of small business, because their problems are different. 

Senator Gorpwarer. Senator Humphrey knows this to be true, 
because of our hearings last summer out in the West, but probably 
one of the greatest Obstacles to the Small Business Administration 
and Small Business Committee—one of the greatest 
have to overcome is just what is small business ? 

[ believe—you remember, Senator, 
from UCLA ‘if he had a definition 
working on it for a number of years, 

So, I think I ean speak for the committee in recognizing that that 
is a definite problem. I know some people in this Congress think 
that small business is anything around $10 million to $15 million a Year. 


You have businesses in 
ss, for example, in which 


from the information I 
anyone doing under $1 mil- 


as little as $50,000 
1 @ year—the problems are 


obstacles they 


one day we asked a professor 
» and he said “No,” he had been 
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My own definition of small business is the Main Street store in which 
the family works, that does around $10,000 to $100,000 a year. 

Mr. Forr. You are certainly correct. 

In that connection, in the preface, I wanted to mention, too, that, 
of course, all the members of the committee are respected by busi- 
ness in general. 

Of course, Senator Humphrey is in the position of being the unofii- 
cial representative of more than 50,000 drugstores in the U nited States 
with average sales of $200 a day. 

Senator aeunar. Thank you. 

Mr. Fort. Now, $200 a day is small business. Many of them are 
operated by 1 or 2 people, and those are the people who really need 
to be considered 4“ Congress and given some assistance in creating 
an orderly market. 

Now, although we have a reputation of being a discount house, 
price cutters, and m: any other things I couldn’t repeat for the record, 
we actually believe that there must be an orderly framework, that it 
is a civilized procedure. But we believe that the framework should 
guarantee that there is justice in the price all the way. Otherwise, 
we might end up with a soc ialized system of distribution. 

I would like, Senator, with your permission, to enter my written 
statement in the record. I won't read it. I would like to summarize 
it and discuss it. 

Senator Humpurey. It will be made a part of the record, as a 
complete statement. 

Mr. Forr. Yes. 

(The complete statement of Mr. Charles F. Fort is as follows:) 


STATEMENT OF CHARLES F. Fort, PRESIDENT, Foop Town ETHICAL PHARMACIES, 
Inc., BEFORE UNITED STATES SENATE SUBCOMMITTEE ON RETAILING, DISTRIBU- 
TION, AND FArR-TRADE PRACTICES, JUNE 1958 


I, EXPERIENCE OF WITNESS AS SMALL RETAILER VERSUS MASS SELLERS 


As president-manager and stockholder of a fast-growing but small retail busi- 
ness, my practical experience in competing with mass-volume retailers (discount 
and mail-order house operations) has proven to me that all retailers must use 
their ingenuity today to lower the cost of distribution. In many cases, outmoded 
distribution costs exceed the cost of production. 

Our success is dependent on the fact that we developed into a mass retail opera- 
tion (discount house) with prices comparable to or lower than discount and mail- 
order houses. Even though all our prices are 10 and 50 percent lower than price- 
fixing fair trade on a great variety of products, we do not employ the term “dis- 
count house” because, as a mass retailer, our prices are high enough to provide a 
very good profit before taxes. We sell drugs, electrical appliances, cosmetics, 
photographic supplies, sporting goods—thousands of nationally advertised items. 

Opening day, October 26, 1955, we were a very small business—inventory was 
92 percent of capitalization—first month’s advertising budget was 10 percent of 
capitalization. Now doing $2,500,000 a year, our volume is 20 times greater than 
in the beginning. We have honestly applied the principle that small business can 
succeed with low operating costs, rapid turnover, and volume buying, if the sav- 
ings are passed on to the customers in the form of very low retail prices. 


II. OPERATING COMPARISON BETWEEN MASS RETAILER (DISCOUNT HOUSE) AND THE 
LOW-VOLUME OPERATOR 


The Nation’s leading mass retailers are the supermarkets, which in the last 
two decades have captured an annual sales volume in the billions. They were the 
original discount houses. By employing such devices as self-service, large stores, 
volume sales at low prices, heavy advertising, parking space, large variety, cash 
sales, and no delivery, the supermarket gave the customer a big discount as com- 
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pared to conventional foodstores. <A revolution occurred in the food business— 
mass production and mass retailing. 

More recently, mass retailing spread to other field: electrical appliances, 
jewelry, drugs, watches, furniture, soft goods, hardware, and others. Mass 
retailers in these fields are called discount houses. They simply employed super- 
market techniques to lower retailing costs. The eastern seaboard is now reward- 
ing several of these mass retailers with retail sales from $50 million to $70 million 
annually. 

In the last 50 years, mass production replaced the 1-by-1 manufacturer by cut- 
ting costs—mass production created products at a terrific discount. Mass re- 
tailing in those fields gave added impetus to greater production. 

Mass retailing is just as necessary and beneficial to our standard of life. 

The following information from trade publications is accurate enough for the 
purpose of indicating that Congress cannot create a utopia of equality in retail- 
ing—now in its natural revolutionary state: 





Food Town Ethi-| National drug- | Mass retailers, | Department 





cal Pharmacy | Store averages | discount houses | stores 
| — neat . -| pisttuthie si 
a ee ieee | $2,200,000._______| $400,000. ___...- | $50,000,000______.| 
acta a ica s 2 percent. ....... | 2.4 percent_.....| 1.8 percent_.....| 2.9 percent. 
I ns oi ctain Si coarginin g choniaaeeaies 8.9 percent___.._| 18.3 percent. ies 6.8 percent ._....| 18.4 percent. 
NN 6 sa ce ciwedicvisuunes | 1.8 percent...... | 1.7 percent. -..... 2.7 percent cre 4.0 percent. 
Sales per square foot See Ee _.| Up to $1,000 ___-| 
aid | 10 to 12 times | 5.1 times........| 12 to 14 times | 
Employees in direct selling.....| 90 percent.._-.--|-- ; ...| 80 to 90 percent_| 45 to 50 percent. 
Credit loss and delivery ex- | None cea | 1 percent__.__.-- None _.----| 1.4 to 2 percent. 
pense. | | 
Total operating costs___......_- 17 percent....... 28.6 percent --| 12 percent....... | 36 percent. 
Mass retailers and supermarket |...............-..]........--.--.--.. So cian acibe ras | 1.5 to 2 percent. 
net profit after taxes. | 











The information above substantiates the contention that the old cost of dis- 
tribution is too high; Congress is confronted today with the problem of many 
businessmen who do not want to compete, a problem comparable to 1930: 

“More and more we find business unwilling to compete, or resorting to com- 
petition in nonessentials only. The spread between the cost of production and 
the price exacted from the consumer has more than doubled in the last 15 years. 
Much of the competition that remains consists in advertising and other distribu- 
tive methods from which the consumer derives little or no real benefit * * * 
This process cannot go on indefinitely. If businessmen will not compete volun- 
tarily, legal means must be found to compel them to do so. Failing this, our 
system is marked for a downfall.’’—Representative George Huddleston, Jr., of 
Alabama, minority report, 71st Congress, 1930, on the Capper-Kelly bill. 


III. BUSINESSMAN’S OPINION OF CONGRESSIONAL PROPOSALS TO AID SMALL BUSINESS— 
ESPECIALLY RELATIVE TO MASS RETAILERS (DISCOUNT HOUSES) COMPETITION 


1. Tax reduction for small business: Small partnerships, proprietorships, com- 
panies, and corporations need drastic tax reductions to compensate for big com- 
petitors who have big volume, big buildings, big buying power, big capitalization, 
unlimited credit, costly promotions, and many other advantages which Congress 
cannot equalize. 

To be a real, favorable factor, the tax on net profits up to $12,000 should be 
nothing; then graduated upward from $12,000. With such an advantage, or 
comparable advantage, the deserving small-business man could compete—espe- 
cially the very small ones. 

2. Small-business loans at lower interest rates, unsecured to a greater degree, 
for any small business operating profitably. 

3. Protection against unreasonably low prices (S. 3852): An unreasonably 
low price for one retailer is an adequate retail price for another. The price 
factor is relative to the extent that its application and enforcment probably will 
be of little aid to the small-business man. ‘The motive of its authors is laudable, 
but too many other uncontrollable operating factors are involved. 

4. Loss-leader selling, S. 3851: The goal of this bill to protect the small man 
against the mass retailers (discount houses) is good, but from a practical stand- 
point it will be ineffective as written. The delivered cost may vary as much as 
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10 percent in volume purchases, preseason purchases, and other types of volume 
promotions. 

Even though the manufacturer follows a perfectly legal procedure of making 
the volume promoting available to all retailers, the small man usually is not 
financially or physically equipped to participate. 

Volume sales and purchases is a technique so Closely allied with increasing 
production that is indispensible to our abundant way of life. 

Examination of S. 3851 emphasizes again the uncontrollable factors in dis- 
tribution which cannot be equalized by legislation. 

As unjust as loss-leader selling appears, it is no more unequal than any other 
types of sales promotion that only a big mass retailer can afford. Small retailers 
spend only a small percentage of the $11 billion spent in the United States 
annually to create sales. 

5. Resale price maintenance (retail price fixing fair trade) (S. 3850): This 
bill and H. R. 10527, H. R. 10770, H. R. 10847, H. R. 11048, and others indicate 
that a number of Congressmen are of the opinion that high, price-fixing fair 
trade by manufacturers is the Federal legislation that small business needs. 
Theoretically this may appear sound; the forceful lobby endorsing it may make 
it appear expedient and practical; actually, price fixing fair trade hurts the 
small-business man. 

Mass retailers (discount houses) are the offspring of price fixing fair trade. 

(a) Big discount and mail-order houses were nursed by price fixing fair trade: 
This type of retailing became a threat to small local businessmen because many 
of them stuck to their high fair trade prices, while catalogs from the discount 
houses were being delivered in town. We have proven that the local man can 
compete with the catalogs if he trys; but he cannot do it with price fixing fair 
trade. 

(b) Big retail business benefits from price fixing fair trade: While the small 
operator is bound by the high fair trade price, the big volume retailer can go 
to the manufacturer and obtain a private brand or label of the same quality as 
the fair traded produce. He then promotes the private brand and label with 
a price from 20 to 50 percent lower; sells both the private brand and the fair 
traded brand; gets the traflic in while the small-business man under fair trade 
sits watching the high percentages that are still loafing on his shelves. 

(c) Price fixing fair trade is harmful to small business—aid to discount houses: 
Low overhead and low retail prices on good products are the greatest weapons 
available to the small-business man with limited capital. Price fixing fair trade 
robs him of these weapons by forcing him to charge his customers the same high 
retail price as the big competitors with the big overhead. The little man cannot 
offer the extended charge accounts; he cannot provide the most expensive build- 
ings, leases, and equipment; he cannot spend thousands of dollars for advertising. 
But he can compete effectively by operating on a small profit, fast turnover and 
low retail price system. Price fixing fair trade denies the small-business man 
this powerful advantage. 

(ad) Ninety percent of small businesses in the United States never engaged in 
price fixing fair trade even when 45 States had laws enforcing it. 

Why is it that no tears have been shed for 90 percent of the small retailers 
in the United States who have never used or cried for price fixing? The food 
industry, the tire industry, and many others comprise 90 percent of the national 
retail sales volume. The answer lies in the fact that they had no effective 
organization or lobby to promote legislation. Men who were competing so 
actively for business had to tend to their business; to have joined their competi- 
tors would have been suicide. 

The consumer benefited; consumer demand increased, production increased, 
salaries increased, raw material purchases increased—then consumer demand 
increased again—the magic American cycle of abundance. 

(e) Small businesses in Texas, Missouri, Vermont, and the District of Colum- 
bia have never had a price fixing fair trade law—against discount houses or big 
competitors. 

Small businesses in these States and the District of Columbia are as healthy 
as any in the Nation and they do a greater proportion of the retail business than 
do small businesses in the fair trade States. Both the consumer and small 
businesses benefitted in these States where competition retained its American 
characteristics, while 45 other States legislatures were bowing to the pressure of 
the 10 percent minority of manufacturers, distributors, wholesalers, and retailers 
who wanted high prices fixed by law. 
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(f) Low retail prices do not damage trademarks and brands: 

The following listed famous names and brands and the retailers who sell them 
never engaged in prices fixing fair trade. In their fields they are respected and 
valued and held in as high esteem as any price fixed fair traded brand. 


Libby’s Heinz 

Del Monte Hormel 

Campbells Kraft 

Lipton Goodrich 

Carnation Firestone 

Bordens Ford 

Quaker General Motors 

Kellogg Chrysler 

Swift (And hundreds of others) 
Armour 


(g) Price fixing fair trade morally wrong as it creates price increases to the 
consumer. 

When the power to fix retail prices is delegated to manufacturers, price in- 
creases are inevitable. The result is for the retailer, distributor and the whole- 
salers to encourage and coerce the manufacturer to fix a price high enough so all 
levels of distribution enjoy a big profit. 

For this valuable favor the retailers, distributors and wholesalers give him 
their goodwill and their business. Then different manufacturers begin to com- 
pete for the good will and business from those in their system of distribution by 
offering higher fair trade prices and more profits for all. Their develops a type 
of competition to determine which manufacturer can offer the highest profits 
under fair trade prices as high as the traffic will stand. The winner gets the most 
business and good will. 

Under this system the consumer is lost in the confusion of the same high prices 
everywhere. Even though the prices are too high, she does not resist; she as- 
sumes they must be right because they are the same everywhere. With this as- 
sumption she does not feel compelled to write to her Congressman. 

(it) Minority exerts extreme pressure politically to legalize price fixing: 

Price fixing fair trade has been a problem for the United States Government 
since 1911, at which time the United States Supreme Court held that retail price 
fixing by contract violated the antitrust laws. 

Since that time Congress and the State legislatures have been under almost 
constant political pressure by a well-organized minority of manufacturers, dis- 
tributors, wholesalers and retailers to fix the price—to eliminate competition— 
to create a seller’s heaven on earth. This pressure has come from businesses 
in the drug, small appliance, camera, cosmetic, and a few other fields * * * rep- 
resenting only 10 percent of the national retail sales volume. 

Pressure continued until 1933 when Congress fixed prices under the codes of 
the National Industrial Recovery Act, which was later declared unconstitutional. 
In 1937 the Miller-Tydings Act was passed enabling the States to apply fair 
trade laws to products in interstate commerce. Under this suspension of the 
antitrust laws, 45 States passed fair trade laws by 1941. The United States 
Supreme Court nullified the Miller-Tydings Act in 1951 in the Schwegmann case. 

Then in 1952, Congress passed the McGuire Act, which infamously gave another 
man the right to sign a fair trade price-fixing contract for his competitors if the 
goods involved moved in interstate commerce. 

Those of us who cherish the American system of free enterprise and who value 
our right to sign our own contracts are proud of the 14 State supreme courts 
which have declared the nonsigner clause unconstitutional, thereby destroying 
price-fixing fair trade in those States. 

Because of these defeats, pressure is now being exerted again on the Congress 
to pass a Federal fair trade price-fixing law which can be enforced, even if it 
means surrendering some of our precious constitutional rights. 

6. Canada successfully abandoned price fixing fair trade: In 1951 Canada 
outlawed price fixing. When brand manufacturers warned that disastrous price 
wars would result from the loss-leader selling that would follow, the Canadian 
Parliament set up a commission to study loss-leader selling. After 3 years of 
detailed study and lengthy hearings, it found in 1955 that “sales below net pur- 
chase cost for the purpose of increasing the seller’s general sales volume are made 
infrequently, and when such selling is engaged in, it is generally for periods 
of short duration.” 
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IV. MODERN MASS RETAILING, LIKE MASS PRODUCTION, MUST HAVE ITS VICTIMS 


Like the blacksmith and the buggy manufacturer who succumbed to changing 
technology ; like the 1-by-1 manufacturer who disappeared before mass produc- 
tion, the small retailer whose service does not justify existence in his community 
must seek other opportunities. 

This process occurred gradually in the mass retailing of foods in supermarkets 
and in other fields. A few retailers suffered but the standard of living was 
raised for the majority. The consumer was not asked to pay higher prices to 
support artificially the low-volume food merchants who could not compete; 
Congress should not force the consumer of America to pay higher retail prices for 
necessities for the purpose of keeping unnecessary retail establishments in 
business—regardless of their size. 

Our economic history indicates that the mass retailing revolution will be 
absorbed gradually by our dynamic system without any great disturbance or 
prolonged suffering in retailing; it will produce lower prices, more sales, more 
production, more jobs, more income and still lower prices ad infinitum—to lift 
our standard of living higher and higher through abundance for the majority. 

Many of the small-business men who are shedding tears on your shoulders 
and exerting terrific political pressure on the Members of Congress to make 
business life easy for them, personify. 


V. WHAT TOO MANY BUSINESSMEN WANT 
A competitive utopia where they have monopoly price-fixing control over 
merchandise that cost 10 cents; sells for $1; and is habit forming. 
CHARLES F. Fort. 


Mr. Forr. I’m not a lawyer, Senator, but I have had some experi- 
ence in the courts as a victim of antitrust violations, and I would like 
to discuss that as a small-business man, because I am a small-business 
man, even though now our sales, after 214 years, are over $2 million a 
year. But our first week's sales were $1,500, so we have grown in 
that period of time from a small business. 

We operated from a fair trade. We operated after the fair trade 
was thrown out, and the experience that we have had—not that we 
know so much, but we were forced to learn by experience—I think 
would be valuable. I would like to include that in the statement. 

Senator Humrurey. I notice one point that you make in your 
statement, as I was glancing through it, and I want to bring it up 
now, because you may want to comment on it. 

That is the tremendous cost in distribution and merchandising of 
the product. Actually, you see this, for example, in what we call 
packaging. 

Many times you get an item in which the packaging, the wrappings, 
the carton, is more expensive than the commodity within, and Saeuines 
of mass advertising, this has become a very fundamental part of the 
overall cost of American merchandising. 

What do you say about that? 

Mr. Fort. I would like to get to that a little later. 

Senator Humeurey. It is true of food. 

Mr. Forr. It is true of food, and true of 10 percent of all we are 
talking about. Before the United States had fair-trade laws, there 
was only 10 percent of all products involved. 

Now, 10 percent is large when you look at it, but, compared to the 
90 percent that is left, it is not too large. 

Now, of the retailers involved, whether or not we have a retail 
price established by the manufacturer, as his right, or whether we 
have free competition in that part of our distribution system, the 
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small dealer is at such a disadvantage because of this packaging you 
have mentioned, even in the drug field. 

As an example, just using a vitamin as an example, we don’t have 
any private brands or loss-leaders. On Eli Lilly Co.’s Mycebrin, 
which is a multiple-vitamin pill or tablet, it costs most small-business 
men $5.04. We buy those in lots of 10,000, and we package them 
under our own label, but with Eli Lilly’s name on it. It is not a 
private brand. We sell those at a reasonable profit for us, at the 
wholesale price. 

Now, it is impossible, if I were in the other position, as I was in the 
beginning, I wouldn’t be able to buy 10,000 at a time and turn it over 
with any “degree of rapidity. To equalize that, if we are not going to 
socialize distr ibution, something more drastic has to be done. I have 
a suggestion, and if ‘you don’t mind, 1 would like to talk about that 
when we reach that point in my statement. 

Of course, as far as the experience that I have had, both in law 
enforcement—obtaining the facts has made it possible for me to be 
here today. Otherwise, we would have been out of business because 
of the combination of retailers against us and manufacturers to try 
to prevent our getting merchandise to sell. 

Now, we have had some experience with mass retailers, the discount 
houses, catalogs, and of course all the types that have been described 
before this subcommittee. 

Customers bring to us as they do probably to every small-business 
man in the country a catalog and say, “Can you meet this price?” 

So, the small retailer says, looking at the catalog, “My overhead is 
so much, and I can’t meet that price. I can’t sell it to you at that 
price.” So, the customers orders it by mail. Now, when that problem 
confronted us, our first step was to say, even if we sold it for what it 
cost us, we sold it to that customer and said, “We are going to try to 
find out how to buy that item so that we can sell it at that price.” 
Maybe not above our overhead cost, but considering the fact that we 
operate on a unit gross profit policy, a standard policy of unit profit 
over cost, we use ‘the turnover principle, which I'll discuss a little 
later. But that is something that is confronting small-business men 
today in the field, the 10 percent retail distribution field. 

Now, of course, today I called the office, this morning, and we had 
another supplier cut us off because we obtained their merchandise 
from a secondary source; they won’t sell us direct, but we did just 
exactly what I mentioned a while ago. When we couldn’t meet that 
price, we had to find some way to do it. So, of course, every independ- 
ent small-business men is not in that position, doesn’t have the facilities 
or experience to do that. Now, the technique of the discount house, 
of course, is—there is no mystery to that at all. They simply use the 
system which the supermarkets devised, and of course, you are fa- 
miliar—the committee is familiar—and in its record it shows how 
those savings are accomplished. In mass retailing, when volume 
and turnover is considered, it makes it a different type of business. 
It is not a business which, at the end of a period, you say, this is my 
cost of operation based on sales, because it is affected by these percen- 
tages which you find in my statement her e, and this is a rough com- 
parison from trade journals, and is not—of course, I’m not pr esenting 
it as the most accurate information. But Senator Goldwater has 
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indicated an interest, and I know you are interested in it, too. The 
cost factors involved, as compared to what we call a standard retail 
markup to a fast turnover. 

Now, in discussing percentages—of course, I don’t claim to be an 
economist, but I know the difference between dollars and percentages. 
That is where most small-business men miss the boat. They say this 
is below my overhead, and I can’t sell it at that price. It is from the 
standpoint of his operating statement. But if he sold that 10 
times in that period, then his gross profit from those sales, those 10 
sales, might equal his sale of that item one time. So, then, it would 
reflect in his periodic statement as a profit. Some percentages, when 
you talk about percentages, there is a fourth dimension. That dimen- 
sion is time, and that is the basis on which both the supermarkets and 
the discount houses operate. 

Senator GoLtpwaTErR. Well, what is your rate of turnover ? 

Mr. Forr. Our rate is 10 to 12 times a year. 

Senator GoLtpwatrer. What is the average of the national drugstore 
turnover ¢ 

Mr. Forr. About three and a half. 

Senator Humpurey. On what items? 

Mr. Forr. That is 10 times. 

Senator Humpurey. Not in prescriptions ? 

Mr. Forr. Lilly’s report, ' course, includes the whole drug opera- 
tion. Lilly’s is $400,000 a year, but that is not small business. Now, 
many small businesses in ce Sue field will turn over only two and a 
half times. 

Senator Humpurey. Many, many small businesses have thousands 


of dollars in prescription stock that doesn’t turn over once in 2 years. 


I know a little bit about keeping up a modern, up-to-date inventory, 
because we had a continuous inventory. I can take you into many 
stores—this is what I was going to do originally before I got mixed 
up in politics. I wanted to get into merchandising, particularly what 
I call store management on inventory. I think there is more money 
lost on inventory than on anything else. The average small mer- 
chandiser doesn’t get his old stock sold and moved around and moved 
up front. But in some of these items, it is terrific the amount of in- 
ventory that you have to carry when you are in a far off place. 

When you are in Minneapolis, Minn., when you have a McKeeson 
drugstore down on the corner of First and West Streets North, and 
you can’t get what you want, you can go across the street = the other 
drugstore over there. But when you are out in Selby, S. Dak., or 
Gettysburg, S. Dak., and you have to wait 2 or 3 days for freight, at 
best, or for the Railway Express, and, the way the postal system 
works, a week, you are in a fix. When somebody comes into your 
store they want itnow. They don’t want it next week, and they didn’t 
want it yesterday. They want it right now. A sale that is delayed is 
a sale that is lost in a highly competitive economy. 

Mr. Forr. That is true. 

Senator Humpurry. So you do have factors here where, in your 
kind of operation in a 10- or 12-times turnover, that is not an average 
turnover by any stretch of the imagination. 

Senator GorpwaTer. So that I may understand this business of 
turnover, I would like to ask this question. What is the average 
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turnover of pharmaceuticals? And I consider pharmaceuticals those 
things that you take in the back room and mix up. 

Mr. Fort. Senator Humphrey’s statement is correct. Ona national 
average, it would be much below the 314-time turnover that is listed 
by Eh Lilly & Co., in total sales for a drugstore doing $400,000 a year; 
$400,000 a year is a big drugstore. 

Senator Humpnrey. I'll say it is. 

Senator Gotpwater. What would you term pharmaceuticals in your 
business ? 

Mr. Forr. We use the term to include all labels which have the 
Federal precaution on it, that it is a prescription item only, and can 
be sold only on prescription. 

Senator Gotpwater. Would your rate of turnover be a little higher 
than the average / 

Mr. Forr. Yes. 

Senator Gotpwater. The bulk of your merchandise sold is in items 
other than pharmaceuticals. That enables you to get that high rate? 

Mr. Forr. In our case, Senator, our pharmaceutical sales run from 
40 to 50 percent of the total volume. We were fortunate in being in 
a market in which those prices were, according to us and according to 
the consumers, unreasonably high, except that where the retailer has 
a $50,000 inventory on prescr iptions, and he turns it once or twice a 
year, he has a problem and it doesn’t make any difference what his 
percentages are. 

Senator Gotpwarter. You talk about the mass retailer, or super- 
market, that had a profit after taxes of 1.25 percent. Is that as good 
as vou do on turnovers of 10 or 12 times? 

Mr. Forr. Senator, it is not very clear in this statement. The mass 
retailers, meaning the discount houses and supermarkets—those are 
including the large independents and chain supermarket operations— 
after taxes show a 1 to 114 or 2 percent net. But that is not a fair pic- 
ture, either, as far as the cost of operation is concerned, because they 
are not too concerned with what the net is after taxes. In fact, if it 
helps their business, they are going to spend as much in promotion as 
possible before that. So the gross will be much better than that. 

Senator Humpnurey. What do you think a normal net after taxes is 
for a $250,000 to $300,000 retail operation ? 

Mr. Forr. I believe 514 percent would be good. 

Senator Htumpurey. I should say so. 

Mr. Forr. Do you mean before taxes ? 

Senator Ilumpirey. No, I mean after taxes. 

Mr. Forr. Oh, after. No, I’m sorry, Senator. 

Senator Gotpwarer. They are pretty close to these figures you have 
here. The Harvard figures of last year showed an average, I think, 
of about 2.1, so we are not far off. 

Mr. Forr. That is right. I’m sorry, Senator, before taxes and after 
taxes—there is a big gulf in there. 

Senator Humpnrey. You bet there is. The point that needs to be 
made here in reference to the pharmaceutical angle—you mentioned 
Eli Lilly and Parke Davis. What they constantly do is bring out new 
products. The next thing you know, you have some miracle drug 
stocked over here that no doctor is prescribing any more. With all 
due respect to my friends in the pharmaceutical business, they really 
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know how to price these new drugs. I know I’ll have some pharma- 
ceutical-house people lay it on to me for say this, but when I see the 
profit statements on some new drugs, I wonder whether consumer 
interests are fully recognized. 

Mr. Fort. You would like to see the gross-profits statements. 

Senator Humeurey. I know the amount of research that goes into 
these new drugs, but one of the most profitable lines of business in 
late years has been the manufacture of pharmaceuticals. This is trans- 
mitted down to the wholesaler, the retailer, and the consumer. 

When a retailer has to tie up a substantial amount of money in 
high-cost drugs—and all these new drugs are very expensive—he must 
make out his charges on the assumption that 50 percent of the materials 
he bought is not going to be used. 

Mr. Forr. That is the cost. 

Senator Humeurey. This is all figured into the cost items. You say 
this is all modern, all improved, medicine. 

Mr. Fort. You are right, but there is an old technique showing up 
there that every time a new drug comes out, every manufacturer's 
price is the same; so, it is strange to me that their cost is the same, 
since they are different individuals. 

I want to bring that up in more detail later on. 

Now, I want to bring up statistics which concern the small retailer. 
These are factors on the sales-per-square-foot advertising payroll. 

I want to mention on the payroll that a lot of small retailers really 
don’t understand—I’m sure they know their business—but they don’t 

realize when the volume increases how fast the cost percentages go 
down. 

Even though the product they may be selling, if it increases their 
volume enough when they started selling it, it might be under the 
overhead cost. But that is related to turnover , and th: at, of course, is 
the solution of any small business with limited capital: to have suf- 
ficient turnover to make money. That is why I think the committee— 
and I’m sure the committee will do it—should consider the percentages 
you mentioned before as only a guidepost, because the turnover of a 
small merchant is many times more valuable than the percentage of 
markup. 

If he makes 100 percent markup and it sits on the shelf, he can’t 
pay the rent with that. 

Now, you notice the total cost of operation. This is including all 
operating costs and including management in our cost here, which 
makes our cost relatively high if some of these others don’t include 
those factors. 

But for our operation, 17 percent; that is the operating cost. The 
operating cost in the national drugstore average in the $400,000 
class is 28.6. That is an 11.6 difference in operating costs. 

Now, the mass retailers, the big supermarkets, would be 12 percent 
or less. The Department stores set up on conventional cost, of course, 
run in the neighborhood of 36 percent. 

I would like to speak briefly, on the things that Congress is con- 
sidering to help small business—of course, we have heard a lot about 
statistics, and theories, and what the key to the thing is—what can 
a man pay his rent with? How can that small man with $50,000 in 
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sales a year, who has a right to go into business, how can he stay in 
business ¢ 

Now, there are things that Congress can do. Like anything good, 
they are all expensive. 

The first item, if you consider the mom-and-pop store and the man 
with $50,000 volume, he should have in the way of comparison with 
small corporations, he should have a terrific tax differential. If the 
Nation as a whole had an opportunity to go into business for each 
individual, to go into business for himself, with a stipulated amount 
to be determined—of course, everybody tells you how to reduce taxes, 
and nobody makes any suggestions how you get the money to meet 
the responsibilities of this country. 

But the small retailer needs more than a socialized system of dis- 
tribution. It would be almost impossible to police, anyway. 

Now, the tax reduction for small business should be drastic enough 
that if a man devotes his whole time and he and his wife run the busi- 
ness, it should be classified, not if he is a subsidiary or has a number 
of stores, but if he is classified as a small business by the result of his 
sales, and he spends his full time in that business. If he had a tax 
differential to help make up for the disadvantages he has, that would 
be his greatest asset. 

Now, I know from experience—we were undercapitalized. In fact, 
our inventory, in our first month’s advertising budget exceeded our 
capitalization. I know when our income taxes were due, when we were 
still small, that is the only time we had to borrow any money. It is 
not just an isolated ex: ample. 

Now, whether it is possible, would be possible, for Congress, it is 
not a subsidy; it is classifying a man in a specific type of operation 
that the country needs, in ‘allowi ing him to go into business for him- 
self on some basis of equality. 

Maybe the minimum should be less than $12,000, where, if he is 
proprietor, if he is a small corporation, that amount is allowed him 
for two reasons: so that he can build up a cash reserve, and to destroy 
what has happened to small business today, all small businesses now— 
too many of them, maybe not all—they are too interested in how to 
dissipate their income in expenses to keep from paying taxes, and then 
when a small] recession comes, that small business has no way to obtain 
additional capital, and he is in trouble. Now, if he had a small 
amount, $5,000, $10,000, $12,000, that he could use, that wouldn’t be 
a subsidy. 

If, whenever he got into a better bracket and made more money, he 
would start paying taxes on that basis—if he had something that he 
could kind of put a business nest egg away—I’m talking about small 
business now—that would do more than anything to keep these 
statistics in line. 

I would probably lose half of my employees if they had a $5,000- 
tax-free profit to consider if they went into business for themselves. 

Now, I realize that is a drastic recommendation, but it is one that 
would be universal. It would definitely place small business in a 

‘ategory by itself and give it an advantage that would make it pos- 
sible to operate. 

Now, small-business loans, in my opinion—that is a patchwork. 
Because if a man is in a retail condition that puts him in a position to 
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need money, then the loan is only going to be, in many instances, an 
added burden. 

Of course, in many instances, it will be very helpful. But I think 
that Congress could do something to make a small-business loan 
something that a mom-and-pop could get 

Now, when they get the forms from ‘the Small Business Administra- 
tion today, they feel like they have to go see a lawyer to fill it out. 

Senator Humpnrey. They don’t feel like it; they do. 

Mr. Forr. At any rate, that may not be possible ; but if there was 
some way to devise a plan by which they could borrow that money if 
they were eligible for it in a speedy manner and without having all 
the assets to back up the loan—— 

Senator Humpurey. Could we interrupt your testimony now, since 
your whole statement is in the record, to ask you just a few questions 
about some of the bills before us? 

Mr. Forr. All right. 

Senator Gotpwater. May I comment just a second ? 

Senator Humrnrey. Yes. 

Senator Gotpwarter. I believe that in what you have just indi- 

vated—it is difficult for Congress and State legislators to cut taxes— 
you have made what I feel is a very sound suggestion: Reduce taxes to 
help businessmen. I think that would do more good for them than 
anything else you could do. 

But in the next breath, you want lower interest rates. Now, some- 
body has to pay for the difference. 

Mr. Forr. I realize the taxes have to come from somewhere. We 
spend billions of dollars in this country on a gamble—we gamble for 
the good will of foreign countries, and we “gamble to protect the 
United States against the Communist threat. If we took some of 
that money and used it to protect small businesses, I think that would 
be a good idea. 

Senator Gotpwater. I would rather do that, personally, than what 
we are doing. 

Mr. Forr. I would, too. I think it would be a better gamble, in 
many ways. I’m not an isolationist nor a politician, nor an expert 
on the subject, but the small businesses of this country need some 
help. There are two alternatives. We either fix the retail price, 
which I would like to discuss a few disadvantages of from our ex- 
perience. I am talking about making money now, not operating un- 
der an umbrella, because there is no umbrella for anybody trying to 
sell at fair-trade prices. He is, in many cases—the chain drugstores 
of this country were replacing ‘the corner drugstore under that sys- 
tem and they—even though not publicly—they are the advocates, and 
I know from personal experience, because they are the major com- 
plainants when a retailer starts taking some of their business away, 
and they will be advertising their own brands, as you mentioned, 
Senator, with a private label and sell you 100 of them and give you 
the second hundred for a penny, while if you are abiding by a fair- 
trade price, there is no way for you to compete. 

I’m sorry, Senator, you were going to ask some questions. 

Senator Humrurey. I didn’t want to interrupt Senator Gold- 
water. He posed one of the many difficult problems that we get into 
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in this highly indefinite field. How do you assist and aid a segment 
of the economy ? 

What is your view about a loss-leader bill? You may have seen 
the bill we have. 

Mr. Forr. Yes; I have. 

Senator Humeurey. I want to remind you that this is not a legis- 
lative committee. We are consultative and advisory. There will 
be hearings on this bill before a legislative committee. 

Mr. Forr. Yes. 

Senator Humenurey. What is your feeling about legislation in that 
field ? 

Mr. Forr. I would like to express my opinion—I would like to base 
my decision on a little information. We don’t use it, because we 
don’t think it is a good way to build business, to have a loss-leader one 
week and give them a price next week. I think Senator Morse 
yesterday mentioned a paint example. One week he got it without 
a label at a dollar something, and the next week he p: id three dollars 
something with a label. I think that a loss-leader would be beneficial 
to small business if it were possible to police it. But the invoice price 
is a difficult thing to deseri hie. The invoice price is affected by trade 
volume type of distribution, in which our production system needs 
volume-type distribution. Go back any number of years, and you 
buy a carload of potatoes at a better price than you can buy 100 
pounds. But to say that a distribution system could not operate on 
a volume basis would be a handicap to pr eg 

At any rate, I feel that if it were possible to enforce it—now, an 
invoice which we get and an invoice which a small drugstore gets in 
our locality—of course, there are more drugstores there now than 
when we opened, and our prices are drastically low—it is impossible 
for them to buy like we do. 

Senator Humprnurey. The loss-leader bill I am talking about says 
only that you can’t sell below your inventory price. Your inventory 
price may be one thing and somebody else’s another. 

Mr. Forr. That is right. My inventory price, if I am buying vol- 
ume and buying wisely from one source, my inventory price may be 
10 times lower than my competitor’s invoice price. If I market 1 or 2 
percent above my cost, he would have no protection at all, because I 
would still be selling it below my cost. 

Senator Humpnurey. By the same token, if you have that deal such 
as you mentioned, you have a competitive advantage that no amount 
of anything can help, unless we can equalize the cost t of goods you buy. 

Mr. Fort. That is true. I would say that I am for the bill if it 
were enforcible. But the invoice price will never be enforced, be- 

cause now we don’t sell anything below cost but we sell many items 
below some of our small competitors? cost. Of course, we buy the best 
way we can, and we mark everything up by a system which is based 
on our cost, so that even though we have what we consider a legitimate 
markup, it is still below the cost of our small competitor. 

Now, I think the loss-leader bill in principle is good, but the method 
of enforcing it would involve limiting the distribution in volume which 
90 percent of our industry, Senator, is based on volume distribution. 
That is, the non-fair-trade retailer which has never been fair trade. 
The 90 percent of the retail volume has always gone forward in mass 
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quantity, so that the problem there is, if you say, “Now, everybody 
will pay the same for this product,” then the manufacturer is limited, 
as far as his distribution of the goods in quantity and his costs are 
different when he distributed by the twelfth of a dozen than when he 
distributed by the gross. I would say, if it were enforcible and pos- 
sible to enforce it, I ‘would be in favor of it. 

Senator Humpurey. Now, your views on fair trading. 

Mr. Fort. Well, Senator, respectfully 

Senator Humpurry. You have stated them in your statement. But 
you said you had some experience under fair trading. 

Mr. Forr. Yes, and it goes back to the dollar gross. Not only in my 
experience, but I havea brother who is in the dr ug business who oper- 
ates on the standard, the ordinary type of oper ation, and he is in a 
State which has never had fair-trade laws, but they have no difficulty— 
that is in Texas—with competition on fair-traded items. When you 
shop drugstores in Texas, you pay for most of that merchandise at ‘the 

same pr ice as you do ina fair-trade State. I mean, now, merchandise 
that is considered ethical; not nec essarily prescriptions, but vitamin 
preparations and such things as that. 

Senator Humpurey. You mean nationally advertised merchandise ? 

Mr. Forr. Yes, and what they football looks more like a variety 
store than a drugstore. But if they like to operate that way, they 
should. But with all due respect to your background and your opin- 
ion, and I mean that sincerely, because I understand the reasons for it 
and I think that you have indicated in your advancement you certainly 
indicated that you have wisdom and that you are interested in the 
small retailer 

Senator Humpurey. I won't say that I have wisdom. What I am 
seeking is information. 

Mr. "Woe. You are the only pharmacist in the Senate, aren’t you? 

Senator Humpurey. It would be wrong for me to say as a Senator 
or as a citizen that we have all the answers on this thing. We don't. 
I happen to be one who supported the fair-trade program. I know 
there are many who do not. I think they are entitled to their day in 
court, so to speak, and their right to persuade and convince. That 
is why we are having these hearings. 

Mr. Forr. My opinion on fair trade is there are many small re- 
tailers who want that and have asked for it who really don’t under- 
stand how it hurts them. That is based on the turnover principle. 
If an item is marked up 33 or 50 percent above cost, and that item 
I mentioned a while ago, if it is there, it is a beautiful thing on the 
shelf, like the Therogrand you had in the discussion yesterday, and 
it sells for $ $9.40. We sell it for $7.56. If we buy in quantity twice 
a year, we get a substantial discount on it. The small-business man 
can’t do that. 

Senator Humpurey. He can’t tie up that much capital. 

Mr. Forr. Now, we don’t tie up that much capital either, because 
it is geared to our turnover. 

Senator Humpnrry. In his instance, it would be tied-up capital, 
because at his rate of turnover. It is not moving fast enough. 

Mr. Forr. When he considers that he wants a fair-trade price, 
it looks beautiful on the books. But when he says that is what 1 
need to exist, he is actually giving the private brands, the chain drug- 
stores, every advantage. 
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Now, in some localities, of course, they haven’t been faced with 
that deci ‘ision as to whether they should try to get volume. One exam- 
ple, during the time we operated under fair trade, we had a small 
drugstore ‘10 blocks from us that ran a 2-inch- -square ad once a week, 
and he outdid our prices. He did a cash volume. We were in the 
courts with injunctions against us on some products, but when they 
called on this man and said, “You can’t sell this below price,” he 
stopped immediately, and 4 weeks later closed his doors. Now, the 
biggest advantage a small retailer has is to take an inexpensive ad- 

vertising tec hnique like direct mail or circulars, and give those peo- 
ple a few low prices. 

Now, maybe the cost to him in his operation would be nothing at 
all if his volume increased enough to lower his cost of operation. 
But he can’t buy a $600,000 four-page ad. It is impossible for him 
to promote that way. 

Now, I know there are other arguments, but I’m talking about dol- 
lars and not percentages and fair trade takes away from that small 
man—even though I know that thousands and thousands of them 
are for it—but it takes away his best weapon. That is, to take the 
best thing made in the United States—Walgreen doesn’t have any- 
thing any better, or none of the other big ones, and you come to my 
store this weekend and you can buy that at this price. The consumer 
comes, and he makes a customer, and it grows. What was 3314 
percent sitting on the shelf is selling at 50 percent above cost. 

Senator Humpurey. Off the record just a minute. 

(Diseussion off the record. ) 

Senator Humpnrey. I think that in fair-trading, those who are 
advocates must face up to the necessity of having fair-trade prices 
which are reasonably competitive with those for similar-type mer- 
chandise. 

Now, you can’t have fair-trade pricing on highly technical phar- 
maceuticals such as these vitamins into which the company has put 
a great deal of research and effort and time, and then try to meet 
somebody who comes along and picks up the loose ends and puts 
together another compound, 

Mr. Forr. That is a logical conclusion. However, the practical 
application is this: The sm: rall independent retailer sitting there with 
= at best brand, whatever the price is that the manufacturer sets on 

t, he is satisfying all distribution. Otherwise, he is not in the good 
eraces of distribution. 

Now, the house-to-house operator, the Fuller Brush man who goes 
from house to house with the vitamins—let’s say the manufacturer’s 
retail price would be fair. But it is not fair if the competitive sit- 
uation changes, and that retailer needs to do something about it. 

Senator Humpnrey. What I suggest in that instance is that you 
don’t go around trying to sell your commodities that are nation: ally 
advertised at prices that are ruinous, but you get yourself another 
off-brand commodity. That is within the limits of good merchan- 
dising. 

There isn’t a merchandiser worth his salt that hasn’t had to meet 
door-to-door salesmen. That is a very effective method of selling, 
door-to-door selling. 

When a door-to-door salesman goes out with a variety of cosmetics, 
or goes out with a variety of brushes, or goes out with a variety of 
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soaps, there is only one way to meet it. He doesn’t go out from 
door to door with nationally advertised products. He doesn’t go 
from door to door with Oxydol or with C ae 3. He goes out with 
“Noxydol” or with “Molgates.” He has some product that approxi- 
mates the nationally adv ertised product. 

How do you meet that competition? You get one yourself. And 
they are all over the lot. 

Mr. Forr. That is right, but, for a small independent, he can’t 
get a private brand, and he can’t produce it. 

Senator Humpurey. He can if he wants to go to work. He can 
bottle his own liquids. He can buy what he « alls “Wets and Dries.” 

I remember what my father did when we had competition on paris 
green. We had stiff competition from the big business houses. My 
father did something about that. We used to buy it in hundred- 
pound drums, and I “would sit out in the bac kyard and box it until 
I was loaded up with arsenic. But, we had to sell paris green, so 
we had to put on respirators and go out in the backyard and box this 
paris green, and pretty soon we were able to go back and work like 
gentlemen. 

Mr. Forr. That is ingenuity. 

Senator Humpurey. That is hard work and there is no substitute 
for hard work. I have no patience with these men who sit around 
and smoke opium hoping that some business will come their way. 
You have to get out and dig. 

Mr. Forr. But I want to talk about the small dealer and his prob- 
lem in this field. He can bottle the product, but when he has in his 
hands a national brand for which the manufacturer got his price, 
he got his research price, he got everything and a nice profit in it; 
when that small retailer has that in his hands, he has the best weapon 
against any off-brand. An off-brand he makes under his own name 
has nothing like the power. 

That is why we don’t even use a private brand, because we couldn't 
afford to go to the expense of buying in quantity, of labeling it and 
advertising it, and of trying to convince the public that it is as good 
as that brand, that national brand. Now, the small independent 
with that weapon in his hands has the most advantage of all. 

Now, on the fair trade, too, it creates an umbrella. I have heard 
it said here that it creates an umbrella for retailers. Fair trade 
creates an umbrella for discount houses, mail-order houses, and any 
type of competitive business to come in and hurt the small-business 
man. If you will analyze the discount houses, you will find that their 
growth in the products they sell comes from the 10 percent of national 
retail sales which were formerly fair-traded, and many of them still 
are, in most States. 

But the fact that they do still operate at a cost much lower, they 
could come into the territory of a small retailer and, in those States 
where he was bound to maintain the fair-trade price that existed 
between Washington and New York, where the Federal court held 
that if you were in business in a non-fair-trade area you could ship 
anywhere, those retailers, many of them, were bound by a fair-trade 
price. 

What happens to these Mom-and-Pop stores when one of these 
big manufacturers writes them a letter and says, “cease and desist”? 
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They cease and desist. What happens while they are waiting for 
some relief is that they lose all their business. 

I just got a letter last week from Bell & Howell, telling me to cease 
and desist buying Bell & Howell products from anybody. They 
won't sell us, and they are telling us now not to buy their products 
from anybody. That is the kind of thing that develops. 

The small man without the resources to fight that is under the 
control of the manufacturer. The manufacturer is under the con- 
trol of the majority who tell the manufacturer, if you won’t quit, 
you give us that margin of proflt an you make that little fellow 
quit that, because he is getting this business and that is the small 
business of America. 

The big businesses all want, whether they will admit it or not, 
fair trade, because we traced major complaints in our industry back 
to one of the biggest drug interests in the country. They love to have 
the fair-trade items sitting on their shelves while they do the pro- 
motion. If you come in and buy a bottle of their brand for one 
penny more and you say, “I don’t like the looks of this label or the 
contents. Give me a bottle of—(their brand),” they make a $2.50 
sale. 

The little man—and this is my experience—has got to do something 
to compete with that. The biggest weapon he has is a good national 
brand. 

Senator Humpurey. Are you getting down to the point where you 
can summarize your efforts? We have 2 more witnesses, and it is 
quarter to 4. 

Mr. Forr. I would like to cover one thing under fair trade. There 
has been a lot of discussion about the protection of brands. There 
has been no discussion of brands in 90 percent of the retail volume of 
the United States. 

Libby’s, Quaker Oats, Del Monte, Campbell’s, Lipton, Carnation— 
hundreds of them, whose brands are respected, and whose products 
have been sold as loss leaders and kicked around in every way pos- 
sible, as far as retail price is concerned. But who would say that the 
products of Swift & Company or Libby’s or Del Monte, or any of 
those are held in less high esteem than anything else in the United 
States ? 

It is an example of where the retail prices had no relation what- 
ever to the quality or reputation of the manufacturer’s product, who 
got his cost when he sold it for the first time. 

I would like to point out what happens in a fair-trade situation. 
It may not have happened in the experience of anyone, but what 
happens is: the pr ice is fixed and the Government has more or less 
recognized that that is the right principle. 

What happens is the next step, the retailers, distributors, whole- 
salers, and manufacturers, don’t get together officially, but their 
representatives do unofficially. They determine then, for example: 
A new item comes out that costs us $6.30, as it costs you, it costs the 
public institutions, $23 and something. There is no way to control 
that wholesale price, because the manufacturers fix it, and you take 
all the big drug manufacturers in the United States, and they have 
the same price on their ’mycin drugs, whether they are the biggest or 
the smallest. They have the same wholesale price. 
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They say, “This thing maintains a horizontal competition.” 

It does theoretically, but it doesn’t include the hotel room conver- 
sations and other manners by which people can agree without doing it 
in writing or without doing it with witnesses. It doesn’t even have 
to be an agreement. It is something like playing follow-the-leader. 
The leader establishes a good margin of profit in a particular thing; 
the others fall in line, because it is the best way to do business. 

Now, another thing that happens is the retailers, and this is true 
in our market—when a new drug came out, they followed that pattern 
to determine what is the price. For example, a prescription item: 
What are we going to get for 12 of these? They agree what to get 
for 12 of these. In our case, when we open them, in our experience, 
we know. We know that that is illegal. We didn’t do that. And 
because we didn’t, our 80 competitors in a club met. They collected 
$50 apiece and, with the written resolution; the purpose of the money 
was to put us out of business. 

Now, we had some experience with the Sherman Antitrust Act, be- 
cause we made a complaint to the Department of Justice, and an in- 
vestioz ition was conducted. The grand jur y held a hearing, and so 
far we haven’t heard any more from that. 

But, the point is that it took a small business 1 year to get any 
relief under the Sherman Antitrust Act. 

Senator, in conclusion, I would like to mention that the enforce- 
ment—no reflection on any enforcement agency-——and I[ think that Con 
gress should give the enforcement agencies the personnel and the 
money. Of course, that is expensive, too, to enforce the laws which 
we have on the books now: the Sherman Antitrust Act, the Federal 
Trade Commission Act, the Robinson-Patman Act, and the Clayton 
Act. 

You know that as far as a practical solution is concerned, if you 
make a complaint—no re flection on the agencies—in summary, as in 
many cases, the laws which we have are very good in protecting the 
small-business man now under a good distribution and competitive 
system—we must have order—if they were enforced. There is no 
reflection on the Department of Justice or the FBI, but, under the 
system used now, it takes 6 months to a year for an investigation of 
that type to be completed, and to get toa Federal grand jury. 

I think—and I haven’t discussed this with the Department of Jus- 
tice or my former boss, J. Edgar Hoover, but I believe that if the 
enforcement of the laws we have on the books now, if gathering of 
the facts was the responsibility of the accountants, the accountants of 
the FBI—we need more than he has now to do that, because we would 
have a terriflic problem. But if they were in the position to handle 
complaints, complaints of small retailers who knew their rights, then 
the relief would be great under the laws we have now. 

It would take a certified public accountant with investigative expe- 
rience to determine the extent of the violations under these acts, because 
they are so well hidden in records and hidden discounts and things of 
that kind. Many of them are being violated today, but if we could 
get them reinforced—that is no reflection on the Federal Trade Com- 
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under fair trade, things are supposed to be in competition with a like 
product. Ina prescription that is impossible, because if the doctor 
prescribes a Ciba item, you must have a Ciba item. There’s no use 
saying, “Doc, this item ‘is every bit as good.” We have to pay 15 
percent more for a Ciba product now than for our competitor’s 
product, simply because Ciba alleges to have sufficient distribution in 
the areas. Now, our laws that are mentioned here control manufac- 
turers selling in quantity and what discounts he must give to every- 
body, but it “doesn’t control his use of the refusal to sell, which he 
uses in many cases to enforce the retail price or the competitive 
situation on the retail level. So the law should be changed in some 

way. He should have a right to refuse, but his refusal should be 
based on something other than controlling the retail market, as is done 
now in many cases. 

Senator, | want personally to thank you for giving me the opportu- 
nity of talking while you were here, and I hope it hasn’t been incon- 
venient. 

Senator Humpnrey. Not at all. You have been very patient, Mr. 
Fort. I know that you were prepared to testify yesterday. I want 
to thank you for your willingness to permit others to testify ahead of 


you, and thank you for your statement. Your statement w ill be care- 
fully studied, I can assure you. 


Mr. Forr. Thank you, sir. 

Senator Humpnrey. Our next witness is Mr. Weigel, attorney form 
San Francisco, I believe. 

Mr. Weice. That is correct, yes. 

Senator Humpnrey. W elcome, sir. 


STATEMENT OF STANLEY A. WEIGEL, MEMBER OF LAW FIRM OF 
LANDELS, WEIGEL & RIPLEY, SAN FRANCISCO, CALIF. 


Senator Humpnrey. I have been given a very fine reference by Dr. 
Dargavel, who has spoken to me about your outstanding work. 

Mr. Weicet. That is most kind of him. 

I wondered, Senator Humphrey, if it would be agreeable to the 
committee to put in the record the statement which I prepared and 
have sent in, consonant with a request made in your letter inviting 
me to appear, and, having in mind the lateness of the hour, your own 
generous forbearance and tolerance in listening to statements, if I 
could just extemporize a bit, based upon what I have heard during 
the day here, and then answer any questions you might have. 

Senator Humpnrey. I would appreciate that very munch, Mr. Wei- 
gel. There are many statements that have been made by other wit- 
nesses which I am sure you have taken note of; and your broad 
experience in the field of Robinson-Patman, fair tr: ade, and so on, 
could be very helpful to us. We will place your statement in the 
record as you request, and then you might want to summarize some 
of the highlights. I would be most grateful to you if you would 
touch on some of the statements and observations made by others, 
and give us your point of view. 


28043—58——25 
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(The complete statement of Mr. Weigel is as follows :) 


STATEMENT OF STANLEY A. WEIGEL, ATTORNEY, SAN FRANCISCO, CALIF., BEFORE 
SUBCOMMITTEE ON RETAILING, DISTRIBUTION, AND FAIR-TRADE PRACTICES OF 
THE UNITED STATES SENATE SELECT COMMITTEE ON SMALL BUSINESS 


My name is Stanley A. Weigel. My address is 275 Bush Street, San Fran- 
cisco, Calif. I am a member of the San Francisco law firm of Landels, Weigel 
& Ripley. 

My appearance here is responsive to Senator Humphrey’s written invitation 
of June 17. Senator Humphrey wrote that the purpose of the present hearings 
is to make a broad study of the operations of discount houses, including inquiry 
as to the impact of such operations upon channels of distribution, merchandis- 
ing techniques, and small business marketers. He indicated that the committee 
would welcome hearing my views. I am grateful to Senator Humphrey for his 
very generous assessment of such competence as I may have to bring useful 
testimony to this committee. 

The United States Senate Select Committee on Small Business and the Sub- 
committee on Retailing, Distribution, and Fair Trade Practices are engaged 
in work which, in my opinion, is vitally important to the preservation of the 
free-enterprise system in our country. 

Sound protection of small businesses and maintenance of an economic Cli- 
mate in which they flourish is imperative for reasons far transcending senti- 
mentality. In my opinion, preservation of economic freedom and, in the end, 
even political freedom, requires the continued existence of thousands upon 
thousands of flourishing, independent business enterprises throughout our 
country. 

What, it may be asked, has this broad generality to do with discount houses? 
I think there is a connection. It lies in the area of what economic theorists 
call the price mechanism and what the average businessman just calls prices 
or pricing. 

It is price practices in relation to discount houses which most interest me. I 
happen to believe that discount houses bring nothing new into the American 
market place, except perhaps a name which is often as deceitful as it is beguil- 
ing. What, after all, is a discount house other than a retail store, self-styled as 
one offering exceptional bargains to consumers’ What is new about that? For 
vears, retailers, big and small, good and bad, in high rent districts and in low, 
have sought patronage from the American consumer by appeal to the pocket- 
book, by proclaiming low prices and by featuring special values. 

It does not do, in my opinion, blindly to condemn discount houses. I happen 
to believe that their advent was stimulated by excessively high markups on 
a considerable number of products in a considerable number of product lines. 
I believe, too, that their birth and growth was fostered by the complacency of 
many retailers who, in an era of a sellers’ market, failed to question high prices 
from suppliers because they could be so readily passed on, at extra profit in the 
process, to consumers with bulging pockets. If that be true, discount houses 
deserve our thanks at least for precipitating some hardheaded thinking on 
the high cost of distribution. 

There are other reasons why it seems to me unsound to attack discount houses 
eategorically. Surely, many discount houses are operated honestly, perform 
the retail function efficiently and usefully meet a public need. I think judg- 
ment of discount houses, like judgment of people, must be individual. Those 
discount houses which resort to gimmicks to fool consumers, which bring un- 
lawful pressure on suppliers, which behave illegally or otherwise abominably 
merit criticism and corrective action, just as would any retailer, whether or not 
styled a discount house. 

But I have digressed. I want to confine my testimony to a segment of dis- 
count house operation with which I have had the most firsthand experience. 
My reference is to prevalence among many discount houses of the age-old “bait” 
and “leader” price practices. As everybody knows by this time—at least, al- 
most everybody—bait and leader practices consist in offering well-known, widely 
advertised, trademarked products to consumers at less than standard prices for 
the purpose of creating the false impression that the retailer who offers the cut 
prices sells everything in his place of business at equally low prices. 

In my opinion, one factor which is prolonging, if not deepening, the current 
business recession is the absence of a lawful remedy against bait and leader 
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practices. I do not suggest that the provision of such a remedy would be a 
panacea for the current business recession. The recession itself is too complex 
to be cured by any one remedy. At the same time, I think a pretty solid case 
can be made in establishing that such predatory price practices in the sale of 
trademarked products have played—continue to play—a significant part in pweh- 
ing our economy downhill. 

Until about a year ago, sales of trademarked products were thriving. Now 
they sag and slump. In regard to them, the signs of distress in the market 
are plain. Some of the symptoms bear a chilling resemblance to those attending 
the great depression. 

Price wars on trademarked commodities are the order of the day. There are 
more and more sales of bankrupt stocks. There are more and more distress 
sales resulting from business liquidations in other forms. 

The start of the decline in the sales of many well-known trademarked prod- 
ucts coincides with the emasculation, by judicial decision, of State and Federal 
fair-trade laws. The effective operation of these laws was undermined by a 
series of decisions during the last year. The number of State laws rendered in- 
operable by State court decisions reached 15. One or more Federal court de- 
cisions in effect gave so-called mail-order discount houses a complete license to 
circumvent the laws of the remaining 30 fair-trade States. Yet another high 
Federal court decision denied, for artificial reasons, a number of manufacturers 
the right to avail themselves of the protection afforded by fair-trade laws. 

The consequence of these decisions was disastrous. They opened the door 
wide to economic evils which, at intervals since the turn of the century, have 
plagued independent manufacturers, distributors, wholesalers, and retailers of 
trademarked products. 

What happened and what continues to happen is this. 

Hundreds upon hundreds of independent manufacturers produce a variety 
of consumer goods identified by trademarks denoting the respective manufac- 
turer as the producer. The individual manufacturer advertises the product and 
the trademark to create consumer interest. He also advertises a standard 
retail price. 

That advertised price performs a number of useful, indeed, necessary fune- 
tions. First, it enables the prospective consumer to decide if he or she is inter- 
ested in the particular product at the particular price as against competing 
products at the same or different prices or as against wholly different products 
for which the consumer may prefer to spend his money. 

In the second place, the advertised price represents each manufacturer’s best 
judgment, based upon reckoning with competition of all kinds, as to what con- 
sumer price Will support fair profit to wholesalers, to retailers and to the manu- 
facturer himself in covering the costs of production and distribution. Third, the 
retail or consumer price is customarily the basis for determining trade discounts. 

Unless the independent manufacturer of such trademarked products has some 
means of establishing and maintaining a reasonably standard price to consumers, 
his access to the market can be destroyed through no fault of his own. Here is 
precisely how that happens, how it has happened at fateful and painfully fre- 
quent intervals in the United States during the past 75 years, how it has happened 
during the course of the last year and how it is happening at this very moment. 

For purposes of illustration, I use fictitious names, fictitious products, and 
fictitious prices, but the resemblance to real manufacturers, real products and 
real prices is intentional and accurate. 

The American Clock Co. is an independent producer of electric clocks. A small 
but prosperous manufacturing concern, it is 1 of more than 20 domestic pro- 
ducers of electric clocks. It is in direct competition with each and all of the 
others. Its best known, best-selling product is an eletric clock produced to retail 
at $10. It calls this clock, let us say, the American Ten. It nationally advertises 
that clock under that name at that price. 

The American Clock Co. sells the American Ten to independent retailers. It 
depends upon such retailers throughout the country to make the American Ten 
available to consumers everywhere. The clock is a good and serviceable one. 
It brings good value to consumers at the $10 price, which returns no more than a 
reasonable profit to the average retailer. ‘The American Clock Co.'s price to re- 
tailers yields the manufacturer, in turn, no more than a reasonable profit above 
cost of production and overhead expense. 

Consumers buy the clock at the $10 price. Each time a consumer selects the 
American Ten, he has chosen it over scores upon scores of other electric clocks 
produced by other manufacturers and available at a wide range of prices running 
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from $4 to $40 or more. The American Clock Co. prospers. Retailers sell the 
American Ten, doing well on the item. 

Then one retailer in the city of Midtown, U. S. A., gets what he considers to be 
a bright idea. It suits his type of retail operation, which he carries on under 
the name of Bargain Discount Center. He buys some American Tens from the 
American Clock Co., or, if the American Clock Co. declines to sell him, he talks 
some of the many retailers of American Tens in Midtown into selling him a sup- 
ply. He then advertises the American Ten at $6.99. At this price, the sale 
brings him little or no profit above invoice cost and overhead expense of doing 
business. 

But consumers flock to his store to buy the bargain. 3argain Discount 
Center has thus developed what the trade calls store traffic. The customers 
who come in to buy the bargain on the American Ten may or may not actually 
purchase it. Some may have been persuaded to buy another clock, which 
yields high profit to Bargain Discount Center. Or they may buy the American 
Ten at $6.99, but be persuaded during their visit to buy something else as well, 
on which the retailer makes a handsome or even an unconscionable profit. The 
proprietor for Bargain Discount Center has many articles in his store which 
are blind or not well known and on which his gross selling margin ranges any- 
where from 75 to 300 percent. 

All the other retailers in Midtown who handle the American Ten find that 
they can no longer sell it at the $10 price. They must either meet the cut price 
or lose the sale. If they meet the $6.99 price, the chances are that Bargain 
Discount Center or some other retailer aping it will drop the price even lower. 
When the salesman for the American Clock Co., whose territory includes 
Midtown, calls upon the regular retailers urging them to buy more American 
Tens, he gets no orders, but does get plenty of abuse. The great number of 
regular retailers just don’t buy products which they cannot sell at a fair price 
including a reasonable profit. 

Neither, for that matter, does the price cutter, as to the bulk of his stock in 
trade. He is engaged in business for profit, not in charitable good works. The 
price cutter loses interest in the American Ten after his quick exploitation at 
the bait or leader price of $6.99 has served its purpose and lost its punch. 

Sales of the American Ten in Midtown come to a virtual standstill. 

But Midtown is only one American community. There are thousands upon 
thousands of others. Each has its own prototype of Midtown’s Bargain Dis- 
count Center. In each community the exploitation of the American Ten is 
repeated, and in each of the results are the same. 

American Clock Co.’s production and its own sales of the American Ten are 
perforce reduced, seriously reduced. 

At least some of the workingmen and workingwomen employed in American 
Clock Co.’s factory are laid off. So are some of its salesmen. Thus new names 
are added to the rolls of the unemployed. Unless the picture changes for the 
better, there will be others. 

That is far from all. 

We have already multiplied Midtown by the many thousands of other com- 
munities and cities in the United States in order to see the larger picture. But 
we have been considering only the American Clock Co. and its principal product. 
We must multiply again and again and yet again, because the American Ten 
is only one of thousands of well-advertised well-known products produced by 
independent manufacturers and sold at standard prices under well-known trade- 
marks by independent retailers throughout the United States. One by one or 
in groups, countless other trademarked products, ranging from pens to perco- 
lators to refrigerators, meet the same fate. 

The degree of shrinking sales may vary on different products. Some manu- 
facturers may be less hard hit than American Clock Co. Others may suffer even 
more. The important fact is that sales shrink all along the line. The cumula- 
tive effect is serious and altogether bad for the economy. 

Regular retailers lose business on item after item. They must retrench to 
stay alive. So they pare expenses. They cut down on clerks and other help. 
They reduce purchases to the bare minimum. They are slow in paying their 
bills. 

Plainly, the overall result is critical dislocation and damage to the normal 
processes of distribution of well-advertised, well-known, trademarked commodi- 
ties previously sold at fair prices in open competition. 

Prior to the dislocation, the flow of these goods from factory through the 
normal channels of distribution to users provided good livelihoods for countless 
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consumers, including not only the hundreds of thousands of employees of the 
manufacturers and retailers involved, but as well the owners of these thousands 
upon thousands of business entities throughout the United States, who them- 
selves are consumers. 

The dislocation does not end with curtailment of direct payrolls and reason- 
able profits. It extends much further. It hurts, for example, carpenters and 
glass workers, and bricklayers. No sensible manufacturer enlarges his factory 
when business is on the downgrade. Nor do sensible retailers enlarge stores al- 
ready too big for the available patronage. 

It is of the utmost importance to understand and get at the root of the whole 
destructive process. It stems directly from the claimed right of a few retailers 
to use trademarks they do not own—to use them for purposes which are not 
forthright and heedless of injury to the trademark owners. 

Referring back to the example of the American Clock Co., not one of the re- 
tailers who caused the trouble would have had the slightest interest in the 
American Ten if it had not been identified by a widely advertised, well-known 
trademark symbolizing the good will of the producer. Every one of them would 
have spurned the sale of the identical clock unless they could use the good will 
of the American Clock Co. as an aid in selling it. 

To be sure, they owned the clocks. Their titles to those physical commodities 
were clear and valid. But they did not own the trademark identifying the 
clocks. Their real interest was in what they did not own. In coupling the 
trademark, which they did not own, with misleading and uneconomic prices, 
they appropriated—indeed, misappropriated—the good name of another to fur- 
ther their own ulterior purposes. 

The resulting damage to the American Clock Co., was more devastating than 
a fire at the factory. This was so not only because of the financial damage, but 
as much or more because of the permanent injury to the good will of American 
Clock Co., and its good name as symbolized by its trademark. 

In any case, the end result of this species of trademark piracy has been damage 
not only to the trademark owners, but as well to independent retailers. There 
has been no economic health in the whole business. There has been nothing 
but man-made, economic disease. 

The price-cutting tactics I have described are known in the trade, have long 
been known, as bait and leader selling. The serious consequences to the free 
enterprise system which stem from these practices are clear. Hundreds of man- 
ufacturers and thousands upon thousands of retaliers can provide corroborative 
evidence. 

It seems to me that it makes no sense whatever and that it leads to nothing 
but destructive chaos to deny manufacturers of trademarked products a reason- 
able means of self-protection against such injury by enabling those who wish to 
establish standard prices on their own products only. 

Such means are not denied to the huge, well-financed giants engaged in man- 
ufacturing or in retailing or in both. 

Chainstore corporations, each with scores or hundreds of retail outlets in the 
United States, fix the prices day in and day out, in their uncontrolled discretion, 
in every one of their stores upon goods sold under their private labels. They are 
doing it at this very moment right here in Washington and in thousands of other 
cities, communities, and marketing centers throughout the Nation. 

The large, well-financed, dominant manufacturers are not denied the advantage 
of establishing standard prices to consumers everywhere. They do it by opening 
their own retail stores or by placing their products on consignment with retailers. 
By the consignment device, each retailer acts as the agent of the manufacturer 
in selling to consumers, turning the sales price over to the manufacturer, after 
deducting a selling commission. 

These forms of price fixing by the great retail chains or the highly financed 
manufacturers are not necessarily wrong or unlawful. Monopoly or attempts 
to monopolize being absent, I would not lend myself to any such suggestion. 

The wrong lies in denying an equal opportunity to independent manufacturers 
to exercise a comparable privilege in marketing through independent distributors, 
wholesalers, and retailers. 

The denial of that equality of opportunity has far-reaching social and economic 
consequences. Let me illustrate. The resources and reputations of such huge 
retailers as, for example, Sears Roebuck and Montgomery Ward enable them to 
satisfy consumers that the latter can safely rely upon their private brands. Such 
large retailers can and do engage in research. They can and do undertake test- 
ing. They can and do advertise nationally. They can and do carry out many 
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other functions essential to mass production and distribution of consumer goods. 

The small retailer is not so positioned. If he is to survive, he must be able 
to sell, at a reasonable profit, products of independent manufacturers who have 
developed consumer confidence in their goods as a result of the requisite research, 
testing, national advertising, and other functions essential to mass production 
and distribution. The small retailer must, in other words, rely in part upon 
the reputation of the manufacturer. 

There are those who argue, at least privately, that the country might be better 
off if manufacturing and retailing were concentrated into a small number of large 
corporate organizations. That seems to me to be a dangerous point of view. 

The failure to allow independent manufacturers and retailers equality of op- 
portunity with the industrial giants in establishing effective resale prices is, in 
its long-term effects, more disastrous than breeding and feeding business reces- 
sions. It fosters monopoly. The independent manufacturer and the independent 
retailer, caught in the squeezing vise of the artificial prohibition against reason- 
able self-protection on prices, turn to merger. The big get bigger. The small get 
smaller, to the vanishing point. 

And in the long run, the bigger the big get, the greater the need for government 
control. This is not because bigness is bud. It is because bigness is powerful. 
Big power, economic or other, simply has to be controlled to protect the public 
welfare. And the more government control, the more the American free enter- 
prise system must yield, in one form or another, to the techniques of a controlled 
economy and of economic regimentation—aways the inevitable forerunners of 
other aspects of statism. 

If it be so important to provide an effective means of prohibiting bait and 
leader practices and if the evils of such practices are so dangerous, why the 
hue and cry in opposition to all proposed remedies ? 

While the answer to that question is complex, it is clear. It will emerge from 
a little quiet, careful analysis. 

Part of the opposition comes, of course, from the small segment of business 
interests which profit by bait and leader practices. Directly, as well as through 
propaganda fronts, they create a self-serving clamor, bandying about charges 
of price fixing and consumer gouging. The less attention paid to their fulmina- 
tions, the sooner the truth will be reached. 

When we analyze down to the bare bones the demands of the bait and leader 
practioners, we find that they themselves insist upon the right to fix prices 
without restrait—unconscionably low prices on standard, trademarked, well 
advertised products and unconscionably high prices on unbranded or unknown 
goods. 

There is another powerful source of opposition to remedial legislation. For 
reasons that are obscure—I do not say invidious—it appears that many maga- 
zine and newspaper publishers editorialize against resale price maintenance. 
I have never been able to understand this. I still do not. I have yet to see any 
cutting of the news stand price of any well known magazine or newspaper. I 
suspect—and think you will agree—that any news vendor who undertook to make 
a practice of selling any nationally known magazine or newspaper at less than 
the price printed on its cover would soon be out of the business of handling it. 
You will agree, too, I am confident, that neither the elimination of such price 
cutting nor effective reformation would be challenged by Government agencies. 

Opposition to all effective corrective measures has heen traditional on the 
part of the Antitrust Division and most of the members of the Federal Trade 
Commission. There can be no question of the integrity of this opposition nor 
its underlying good faith. But the wisdom of the opposition must stand or fall 
on facts. I think it will be found that the opposition of these Government 
agencies stems in part from traditionalism and in part from habitual—but 
erroneous—equation of voluntary price maintenance on trademarked commodities 
with completely different forms of price fixing, which do damage the free enter- 
prise system. Ishall have more to say about the latter in a moment. 

There is a current of strong opposition to the Fair Trade idea among economic 
experts and teachers. That opposition is highly vocal, but by no means unani- 
mous. 

The views of the experts who attack voluntary resale price maintenance on 
trademarked products must be evaluated in the light of economic reality, not 
ivory tower theory. Upon that evaluation, they have one point on which they 
are absolutely right. They tell us, and it is true, that if a manufacturer o7 a 
trademarked product is permitted to establish a standard resale price and that 
if he does so, the retailer whose cost of doing business may be lower than that of 
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some of his competitors cannot pass the savings on to the consumer as to that 
particular product. 

This is true. Nothing is gained by denying it. But it is not the complete 
truth. It is also and equally true that the economic havoc and ruin I have de- 
scribed is the direct result of bait and leader practices. It is also and equally 
true that the evil cannot be remedied without paying some price. 

It is incidentally true, it seems to me, that there is nothing basically wrong 
nor economically unsound in permitting the more efficient retailer, to a degree 
at least, to make more profit than the inefficient. Greater profit is hardly an 
inappropriate reward, in our free enterprise system, for greater efficiency or 
service or know-how. 

But whether or not there be agreement upon that, I submit that, in any case, 
the lesser public good must yield to the greater. The adverse social and eco- 
nomic consequences of bait and leader practices completely outweigh any dis- 
advantage in permitting voluntary resale price maintenance on competitive 
trademarked products. 

But this is not the only answer to the argument of the economic experts and 
teachers who attack the principles underlying proposed remedial legislation. 
I have already pointed out that precisely the same market result is achieved by 
large chain retailers with respect to the goods they sell. I know of no statu- 
tory law either guaranteeing their efficiency or requiring them to pass savings 
on to consumers. And I am far from convinced, having seen many examples 
of incredible waste in big business operations, that low operating costs are the 
exclusive product of large scale operation, whether in retailing or manufac- 
turing. 

I have pointed out, too, that resale price maintenance is obtained by the in- 
dustrial giants among manufacturers through establishment of their own retail 
outlets or through the device of consignment. Therefore, in addition to the social 
gain which flows from permitting resale price maintenanec on trademarked prod- 
ucts as the only effective remedy against bait and leader practices, it has also 
the social gain of equalizing competitive opportunity on the part of smaller 
independent manufacturers and retailers. 

The clinching answer to the contentions of the economic experts who oppose 
permissive, voluntary, carefully safeguarded resale price maintenance goes yet 
deeper. It lies in the fact that the important competition, the competition which 
in the end really protects the consumer, is competition between manufacturers. 

It must never be overlooked that the remedial measures of which I speak do 
not require the American Clock Co. or any other manufacturer to establish any 
price whatever. It is up to each manufacturer to decide whether or not he 
wants to take the risk of establishing a resale price on goods identified by his 
own trademark. 

If he elects to take the risk, he must reckon with competition. This is because 
he cannot avail himself of the rights offered unless there is competition.. If 
the resale price established is too high, competitors will take business away from 
him: if it is too low, he will face bankruptcy. No proper corrective measure will 
undertake to repeal the law of supply and demand nor the necessity of reck- 
oning with competition. 

Under the safeguards of such measures, if the American Clock Co, voluntarily 
undertakes to establish a price of $10 on its electric clock, it can do so only 
in the face of competition. The existence of fair and open competition is an 
express requirement for the right to exercise the privilege. If the American 
Clock Co.’s $10 price is uneconomic because it is based upon excessively high 
production or distribution costs or for any other reason, one or more competing 
manufacturers will rush in to provide an equally good product at a lower price. 

I repeat, for emphasis, that I am speaking of corrective measures which 
deny the privilege of voluntary resale price Maintenance to any trademark 
owner unless, in exercising it, he is willing to face the relentless, constant pres- 
sure of effective competition. 

Underlying most of the opposition is a most unfortunate misconception which 
attends the term “price fixing.”’ The phrase is psychologically odious. But 
we must be guided by reason, not by epithet or emotion. 

The plain fact is that there is always price fixing in any economy. Some types 
of price fixing are bad. But that does not make all price fixing bad. Indeed, 
there can be no sale or purchase of anything unless a price is fixed. Every seller 
has to fix a price at which he will sell: otherwise, there can be no trade. 

The price fixing which is bad, antisocial, and uneconomic is price fixing by 
combinations. If competing manufacturers get together to fix prices on their 
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competing products, then you have destruction of competition. Then you have 
a bargaining of monopoly if, indeed, not monopoly itself. 

Nothing of this sort is involved, permitted, tolerated, encouraged, or condoned 
by any measure properly drafted to provide a remedy against bait and leader 
practices. The opposite is true. Price fixing by combination or on monopoly 
products is expressly prohibited in all such measures which have any respon- 
sible support. 

As an intended service to the members of this committee, I offer for consider- 
ation, as appendix 1, a rough draft of a measure which may have merit. Per- 
haps it will not be inappropriate to add that, in a sense, the proposal integrates 
some 25 years of personal experience in the fields of law to which it relates. 

Truth is not tarnished by the passage of time. The evils of bait and leader 
practices are neither new nor novel. Nor, in my opinion, is there anything very 
new or novel in any current exposition and analysis of these evils, particularly 
in the thoughts you have been kind enough to permit me to bring to your 
attention. 

The most effective articulation of the whole problem still remains, in my view, 
that made many years ago by Louis D. Brandeis. His views and those of his 
esteemed colleague, Justice Oliver Wendell Holmes, coincided. In 1913, prior 
to his ascending the bench of the United States Supreme Court, Mr. Brandeis 
wrote an article whose truths are as sound today as they were nearly half a 
century ago. Reading them, I think you will revere him as a true prophet. 
For the convenience of members of the committee, there is attached as appendix 
2 extensive quotation from the article in Harper’s Weekly to which I have 
referred. 

In conclusion, having in mind that the end objective of remedial legislation 
is to provide independent manufacturers with a means of protecting their good 
names as symbolized by their trademarks against injury, I suggest that Shake- 
speare put the whole thing in a very few words: “He that filches from me my 
good name robs me of that which not enriches him, and makes me poor indeed.” 


APPENDIX 1 


A BILL To amend section 5 (a) of the Federal Trade Commission Act to protect trademarks 
used in commerce, to preserve the goodwill symbolized by such trademarks, to foster the 
preservation of independent business entities, to promote competition and to provide 
civil rights and remedies against misleading practices in the sale of products identified 
by trademarks used in commerce 

That it is the purpose of this Act to recognize that the owners of trademarks 

used in commerce have legitimate interest in such symbols identifying their 

products after title to the physical products has been transferred to distributors, 
wholesalers or retailers for resale; to afford owners of trademarks used in com- 
merce a remedy against advertising and selling practices which impair the value 
of such trademarks; to enable the owners of such trademarks who choose to 
market products identified by their trademarks by sale to distributors, whole- 
salers or retailers to compete effectively with owners of such trademarks and 
others who sell directly to consumers or by consignment for sale to consumers; 
to provide a voluntary means for protecting the consuming public, owners of 
trademarks used in commerce, distributors, wholesalers and retailers against 
bait and leader practices, that is, against advertising, offering and selling prod- 
ucts identified by trademarks used in commerce at less than standard prices to 
create the impression that other products are sold by the advertiser, offeror or 
seller at comparably low prices; to provide a remedy against obstruction in the 
free flow from factory to consumers of products identified by trademarks used 
in commerce when such obstructions are caused by price practices which inter- 
fere or tend to interfere with profitable sale of such products by manufacturers, 
distributors, wholesalers and retailers thereof; to foster the preservation of 
independent manufacturers, distributors, wholesalers and retailers by enabling 
them to sell such products at prices yielding a reasonable return for their re- 
spective functions in production and distribution; to protect independent manu- 
facturers of such products against interference with the normal flow in com- 
merce through regular channels of distribution, including distribution by sale to 
distributors, wholesalers and retailers; to promote competition: to prevent 
monopoly ; to provide civil rights and remedies in the interest of effectuating 
one or more of the stated purposes ; and to establish such civil rights and remedies 
as lawful notwithstanding any express or implied prohibition in any other Act 
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or Acts of Congress, whether the antitrust laws, the Federal Trade Commission 
Act, the Robinson-Patman Act or other Federal legislation. 

Sec. 2. Section 5 (a) of the Act entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes”, approved 
September 26, 1914 (38 Stat. 719, as amended; 15 U. S. C. 45 (a)) is amended 
to read as follows: 

“Sec. 5. (a) (1) Unfair methods of competition in commerce, and unfair or 
deceptive acts or practices in commerce, are hereby declared unlawful. The Com- 
mission is hereby empowered and directed to prevent persons, partnerships, or 
corporations, except banks, common carriers subject to the Acts to regulate 
commerce, air carriers and foreign air carriers subject to the Civil Aeronautics 
Act of 1988, and persons, partnerships, or corporations subject to the Packers 
and Stockyards Act, 1921, except as provided in section 406 (b) of said Act, 
from using unfair methods of competition in commerce and unfair or deceptive 
acts or practices in commerce, 

“(2) The sale, offering for sale or advertising of any product which bears 
(or the label or container of which bears) a trademark used in commerce, 
which product is in free and open competition with products of the same general 
class produced or distributed by others, at less than the applicable minimum 
price designated in writing by the owner of such trademark to any person who 
sells, offers for sale or advertises any such product, shall be unfair competi- 
tion; and any person who so sells, offers for sale or advertises any such 
product shall be liable to a civil action by the owner of such trademark for 
injunctive relief as hereinafter specified. Nothing contained in this para- 
graph shall permit any person whatsoever to make any agreement or agree- 
ments whatever with any competitor or competitors in any way pertaining 
to sale or resale prices. Nothing contained in this paragraph shall preclude 
selling, offering for sale or advertising any product at less than the price 
designated by any owner of a trademark used in commerce in any of the follow- 
ing cases: 

“(A) When such trademark is removed or wholly obliterated from ghe prod- 
uct, label, and container and no use of or reference to the trademark or source 
of origin symbolized by the trademark is made in any way, directly or indi- 
rectly, in connection with any such selling, offering for sale or advertising; 

“(B) In closing out the owner’s entire stock of products identified by such 
trademark or trademarks for the bona fide purpose of discountinuing dealing 
in such products if the person closing out has first given the owner of such 
trademark or trademarks reasonable notice in writing of the intention so to 
close out and an opportunity to purchase such stock at the net price paid 
therefor by the person proposing so to close out and if, such opportunity having 
been rejected or not acted upon, plain notice of closing out be given to the 
public in connection with all such selling, offering for sale and advertising; 

“(C) When the products are actually damaged, defective, deteriorated or 
second hand and conspicuous notice of the fact is given to the public in con- 
nection with all selling, offering for sale, or advertising thereof, and notice 
thereof is affixed to all products so sold, offered, or advertised ; or 

“(D) In advertising, offering for sale, and selling by any officer acting under 
the lawful order of any court of competent jurisdiction. 

“(3) Any price or prices designated pursuant to paragraph (2) hereof may 
be changed from time to time by the owner of the trademark. 

“(4) The word ‘commerce’ wherever used in paragraphs (2) to (6), in- 
clusive, of this subsection, means all commerce which may be lawfully regu- 
lated by Congress. 

“(5) Under and subject to the provisions of paragraphs (2).and (3), it shall 
be lawful to designate resale prices differentiated with reference to any criteria 
not otherwise unlawful, including, but not limited to, designation of different 
resale prices applicable to the same product for sale by distributors, whole- 
salers, and retailers, as well as designation of prices providing for quantity 
or functional discounts, as well as providing for differentiation of prices as 
between or among geographical areas. 

“(6) Any owner of a trademark used in commerce suffering or reasonably 
anticipating damage by reason of any violation or threatened violation of any 
provisions of this Act may bring suit in any Federal court of competent juris- 
diction without respect to the amount in controversy and shall be entitled to 
injunctive relief, preliminary and permanent, prohibiting violation, as well as 
to costs of suit, including a reasonable attorneys’ fee. Proof of one or more 
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sales at less than the minimum prices designated pursuant to any provision 
of this Act shall be presumptive evidence of injury. 

“(7) Nothing in paragraphs (2) to (6), inclusive, of this subsection shall 
require any owner of any trademark used in commerce to designate any price 
or prices on any product.” 


APPENDIX 2 
Excerpts From AN ARTICLE BY Louis D. BRANDEIS 


(From Harper’s Weekly, November 15, 1931; partially reprinted in The Social 
and Economie Views of Mr. Justice Brandeis, Vanguard Press, 1930) 


If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price; but when a dealer has to use somebody else’s name or 
brand in order to sell goods, then the owner of that name or brand has an 
interest which should be respected. The transaction is essentially one between 
the two principals—the maker and the user. All others are middlemen or 
agents; for the product is not really sold until it has been bought by the con- 
sumer. Why should one middleman have the power to depreciate in the public 
mind the value of the maker’s brand and render it unprofitable not only for 
the maker but for other middlemen? Why should one middleman be allowed 
to indulge in a practice of price cutting, which tends to drive the maker’s goods 
out of the market and in the end interferes with people getting the goods at all? 

When a trademarked article is advertised to be sold at less than the standard 
price, it is generally done to attract persons to a particular store by the offer 
of an obviously extraordinary bargain. It is bait—called by the dealers a 
“leader.” But the cut-price article would more appropriately be termed a 
“misleader ;” because ordinarily the very purpose of the cut price is to create 
a false impression. 

The dealer who sells the dollar Ingersoll watch for 67 cents necessarily loses 
money if that particular transaction. He has no desire to sell any article on 
which he must lose money. He advertises the sale partly to attract customers 
to his store; but mainly to create in the minds of those customers the false 
impression that other articles in which he deals and which are not of a standard 
or known value will be sold upon like favorable terms * * *. 

A single prominent price cutter can ruin a market for both the producer and 
the regular retailer. And the loss to the retailer is serious. 

On the other hand, the consumer’s gain from price cutting is only sporadic 
and temporary. The few who buy a standard article for less than its value do 
benefit—unless they have, at the same time, been misled into buying some other 
article at more than its value. But the public generally is the loser; and the 
losses are often permanent. If the price cutting is not stayed, and the manu- 
facturer reduces the price to his regular customers in order to enable them to 
retain their market, he is tempted to deteriorate the article in order to preserve 
his own profits. If the manufacturer cannot or will not reduce his price to the 
dealer, the consumer suffers at least the inconvenience of not being able to buy 
the article. * * * 

The position of the independent producer who establishes the price at which 
his own trademarked article shall be sold to the consumer must not be confused 
with that of a combination or trust which, controlling the market, fixes the price 
of a staple article. The independent producer is engaged in a business open to 
competition. He establishes the price at his peril—the peril that, if he sets it 
too high, either the consumer will not buy, or, if the article is nevertheless popular, 
the high profits will invite even more competition. The consumer who pays 
the price established by an independent producer in a competitive line does so 
voluntarily ; he pays the price asked, because he deems the article worth that 
price as compared with the cost of other competing articles. But when a trust 
fixes, through its monopoly power, the price of a staple article in common use, 
the consumer does not pay the price voluntarily. He pays under compulsion. 
There being no competitor he must pay the price fixed by the trust, or be de- 
prived of the use of the article. * * * 

The competition attained by prohibiting the producer of a trademarked article 
from maintaining his established price offers nothing substantial. Such competi- 
tion is superficial merely. It is sporadic, temporary, delusive. It fails to pro- 
tect the public where protection is needed. It is powerless to prevent the trust 





f 
d 


aS Se 


"7 eed Fok 


fh 


_— — 


_—_> 7 


yn 


1] 
ce 


al 


he 


in 
en 
or 
n- 
lic 
or 
ed 


es 
On 
rs 
se 


rd 
nd 


lic 
do 
er 
he 
lu- 

to 


he 
Wy 


ch 
ed 
ice 
to 
it 
ur, 
Vs 
so 
iat 
ist 
se, 
yi. 


le- 


cle 
ti- 
ro- 
ist 


DISCOUNT-HOUSE OPERATIONS 357 


from fixing extortionate prices for its product. The great corporation with 
ample capital, a perfected organization, and a large volume of business can 
establish its own agencies or sell direct to the consumer, and is in no danger 
of having a business destroyed by price cutting among retailers. * * * The 
process of exterminating the small independent retailer already hard pressed 
by capitalistic combinations—the mail-order houses, existing chains of stores, 
and the large department stores—would be greatly accelerated by such a move- 
ment. Already the displacement of the small independent businessman by the 
huge corporation with its myriad of employees, its absentee ownership, and 
its financier control presents a grave danger to our democracy. The social loss 
is great; and there is no economic gain. But the process of capitalizing free 
Americans is not an inevitable one. It is largely the result of unwise, man- 
made privilege-creating law, which has stimulated existing tendencies to in- 
equality instead of discouraging them. Shall we under the guise of protecting 
competition, further foster monopoly by creating immunity for the price cutters? 

Americans should be under no illusions as to the value or effect of price cutting. 
It has been a most potent weapon of monopoly—a means of killing the smail 
rival to which the great trusts have resorted most frequently. It is so simple, 
so effective. Farseeing organized capital secures by this means the cooperation 
of the shortsighted unorganized consumer to his own undoing. Thoughtless or 
weak, he yields to the temptation of trifling immediate gain, and, selling his birth- 
right for a mess of pottage, becomes himself an instrument of monopoly. 

Mr. Weice.. May I try—may I first be just a little bit personal ? 
I happen to be a registered Republican. I would like—not in any 
sense of flattery to win you, because you already are on the side that 
I stand for on this thing—to pay my personal respects to you for your 
stand on this issue and on other issues with which you have identified 
yourself. I say that for this reason, that a little earlier someone 
spoke of you—I think it was the prior witness—as the champion of 
the independent druggist. If I may say so, while that is an a¢clama- 
tion to be desired by you, it damns you in concept with small praise, 
because this area of fair trade which the committee is dealing with 
in consultant capacity transcends even the independent druggist. 

Senator Humpnrey. It certainly does. It is a much broader issue 
than that. 

Mr. Weicev. I would just like to start off—I’m sorry that he seems 
to have left, because I would welcome an exchange with Mr. Fort 
directly, with the views so ably expressed by him. He is a person 
of exceptional intelligence, it appeared to me, wisdom—commercial 
wisdom—and I noticed a gesture and I noticed a statement that ac- 
companied that gesture. The gesture was a clinched fist—it was this 
fist. Is my recollection correct? It was a gesture in which the wit- 
ness said that the greatest weapon of the independent druggist—these 
are his words, not mine, and I think I summarize correctly—was to 
take a well-known brand and cut the price on that for a weekend. 
This is a quick summary, but I would like, if I might, because I am 
speaking from recollection, having sat behind the w itness, to inquire 
if my recollection is not correct substanti: lly on this point? 

Senator Humpurey. I think substantially that would be my rec- 
ollection. The record, of course, would bear us out one way or 
another. 

Here is the witness right here, Mr. Fort. Why don’t you repeat 
your statement, Mr. Weigel? First of all, repeat your comments. 

Mr. Weicer. Thank you for the invitation. 

I was saying, Mr. F ort, that I regretted you had left—I thought 
you had left—because your presentation in opposition to what most 
of us call fair trade was extremely learned, extremely intelligent, and 
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marked by what I extemporized as a basic commercial astuteness. I 
was inquiring of Senator Humphrey, who was good enough to let 
me make the inquiry of him, as to whether or not I wasn’t correct, 
because I think you will see that you indicated in at least two points 
in your statement that the most useful weapon—and you held up 
your hand in this fashion [indicating] for the independent druggist— 
here you were the champion of the “small-business man—was to take 
not the inferior product but the well-known, well-advertised product 
and slug it. You didn’t use these words exactly—slug it at a low 
price. Is that right ? 

Mr. Forr. I meant that a price at which the independent can make 
money, depending on his overhead, which is not consistent, nationwide. 
The manufacturer doesn’t know my cost, and that is why he has no 
right to fix the price. 

Mr. Wricet. The record will indicate if I am correct. I believe I 
am, and if I am wrong 

Senator Humpurey. I believe the statement was along the lines 
that when you compete with all these door-to-door people who sell 
what we call off-brand merchandise—and I wasn’t castigating any- 
body or casting any aspersions on them, because they are “good sales- 
men and they sell many fine products—the only way to meet them was 
to get yourself a br and, an off-brand, and go to work on them and 
out. ‘complete. That, in substance is what I was saying. I believe in 
plenty of hard work for myself and for others, and I was not elimi- 
nating the possibility of hard work. 

And I believe the response was that that is only partly effective— 

I am summarizing now—that what was really import: int was to have 
a well-known brand, a name brand, and to utilize it as a means of 
meeting competition. 

Mr. Wercen. Right. 

Senator Humpurey. I believe that was it, in substance. You were 
not talking about a loss-leader. 

Mr. Forr. No, sir. 

Senator Humpurey. Because the gentleman identified himself as 
being opposed to that type of merchandising. 

Mr. Wetce.. This puts us all in agreement. 

Senator Humpnrey. We are all set now. 

Mr. Wetcet. I think this isa very interesting thing, Senator, because 
what Mr. Fort is insisting upon when it is all boiled down—and I know 
that Mr. Fort is a person of sufficient breadth to realize that I hap- 
pened to use him because he preceded me. There have been scores of 
others who have made the same general testimony before this commit- 
tee. There is nothing personal in it. What he and what the repre- 
sentative of the Schwegnann Stores and other opponents of fair trade 
who were serious and whose contentions are perfectly good—but what 
they are insisting upon is that they will fix the price. 

They insist that they will fix the price at which they sell, and they 
say, “We will fix this price at which we sell this commodity which we 
own, but a name which we do not. own. We will sell the two of those 
things at a price determined by us.’ 

Some of the witnesses say that the price at which they want to sell 
is one which will yield them a profit. Some of them are frank enough 
to say, at least they have in the hearings regarding the McGuire Act 
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and the Millard Tydings Act as you may recall—that they believe 
frankly in the principle of the loss-leader. 

But, whether it is at a loss price or at a low price, they say, “We 
are going to sell this commodity with this name at the price we want 
to fix.” 

Now the reason I mention that, Senator, is that if there is anything 
that is more confusing, if there i is anything upon which thinking, if I 
may say so, not referring to your good self, on both sides of the Senate 
and in the House and in the courts, if there has been any place where 
there has been superficial thinking, it is on the whole question of price 
and price-fixing, and I would like to offer as a basis for consideration 
not statistics which can be produced almost by the bushel in these 
areas, not personal experience which may or may not be checked 
upon, but just common sense, every day human experience, prices. 

First of all, there cannot be a commercial transaction without a 
price being fixed. You can’t buy or sell anything unless somebody 
fixes a price. Our country just won’t be a country if there wasn’t 
the price mechanism. 

The seller, fair trade or no fair trade, has got to decide what he 
will take for a product, and that means he fixes the price, and the 
buyer has got to decide the price that he will pay. So just to condemn 
price fixing without thinking is to condemn the free- -enterprise system 
which is based upon barter and sale, which involves prices. 

Now I have yet to hear anyone attack seriously the right—just to 
liven it up I want to mention someone who is here—the right of a 
retailer—I have yet to hear anyone question seriously the right of a 
retailer as to his own produce bearing his own name to sell it at any 
price he wants to. This is a fundamental free- -enterprise right that 
I have never heard anyone challenge. 

Sears-Roebuck, with its private brands, sells in hundreds of stores 
throughout this country at prices it and it alone fixes, fixes and changes 
without interference from anybody, its private brands. 

Other mail-order houses do the same thing. Other great chains, the 
food stores and drugstores do the same things on their private brands. 
Nobody complains about this. They have the right to do it. 

Another thing that is done in the area of price-fixing which the law 
permits: W hen you buy—and I think you know this—when you buy 
certain brands of electric light bulbs, perhaps the best-known brand 
of all down at the hardware store, you are not buying them from the 
hardware store. You are buying on the legal idea of consignment 
directly from the manufacturer. 

Senator Humpurey. That is correct. 

Mr. Weicer. And you buy that light bulb—and the prices of light 
bulbs are reasonable—at the same price throughout the same trading 
area from the same manufacturer no matter where you buy it, and this 
species of price maintenance is recognized by the courts and approved 
by the United States Supreme Court, as I think you know, Senator, 
and has been approved by the lower courts subsequently. 

So, my point is that if you are buying enough and you control 
sufficient retail outlets, you can either buy what one of our counsel 
spoke of as Ford integration, going from m: nufacturing and distri- 
buting into retailing, you can establish resale prices and nobody can 
stop you, or, if you are buying enough and have the finances, you can 
establish prices throughout the country on your brand by consignment. 
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This is the question I would like to pose for the consideration of 
this committee, not so much you, Senator Humphrey, but I do wish 
that some of your colleagues on this committee who happen to be of 
my political persuasion but a different view than I hold on this sub- 
ject—I wish they were here because it is them I am really trying to 
convince, not you. 

I think you understand these fundamental truths. Forgive me if 
that sounded pompous. I did not mean to be. But the question I want 
to pose is why shouldn’t an independent manufacturer who has labored 
long and hard to build up public acceptance for his product and his 
trademark, his goodwill, his symbol of good will, why should he, 
because he lacks the resources to consign, or because he Jacks either 
the desire or the resources to operate retail stores throughout the 
country, why should he be denied the advantage of establishing retail 
prices on his product alone with his name alone? Why should he be 
forced to compete with himself. Why should it be the right of any 
person to connect his name, his good name, with a cut price for the 
purpose of selling not his goods but getting customers into the store 
to sell other goods. 

Now the testimony of Mr. Fort and those who share his views will 
speak for itself. This is the idea. You take the well-known, well- 
advertised commodity, sell it at a low price, leave out the concept of 
loss-leader, let’s not fight about that, to bring people into your store, 
and thereby you increase your volume or you get them to buy other 
things, and your business prospers. 

But what is the effect of that? When that price has been cut 
below a price established by the manufacturer in the face of com- 
petitive products, what happens to the other retailers that are com- 
petitive to the price-cutting retailer? They do not want to buy the 
goods. They cannot make money on them so they won't buy them. 
What happens then? The manufacturer cannot sell to the wholesaler 
or to the retailer if he sells directly to the retailer. What happens 
then ? 

And I don’t think this is exaggeration. I don’t think that the 
breakdown of the so-called fair-trade laws is responsible for this 
recession, but I say the breakdown is feeding this recession. And I 
know this from clients I represent: that sales drop. People are 
laid off at the factory. Personnel at the factory are laid off. The 
competing retailer who has lost business because the name of the 
manufacturer has been stoned by the so-called discount house, the 
competing retailer drops the plans to enlarge his store. The carpen- 
ter that figured on the job and the contractor that figured on the 
profit of enlarging that retail store has lost profit or a day’s wage, 
and the result is a feeding of the forces of recession. 

Now, I have in mind that your time is limited, but I do want. to 
urge upon you as a champion not of the druggist alone, not of the 
small-business man alone but as the champion, Senator Humphrey, 
of the American people as a whole, that you do something so that 
the Senate moves forward with a measure along the lines of the bill 
that was sent to me—I forget the name—modeled upon the Harris 
bill. 

Senator Humpnrey. You have revised your bill slightly from the 
Harris bill, particularly the preamble section and 1 or 2 other points. 

Mr. Wetcet. On oral notice and that sort of business. T am aware 
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of that. I do hope fervently that as a champion of the American 
people, as a whole, you will get something done this session, because 
[ think it is important to the preservation of the independent 
businessman. 

Senator Humpurey. That is our desire. As you know, this com- 
mittee is not a legislative committee. 

Mr. WeiceL. Yes. 

Senator Humenurey. Actually, Senator Magnuson, chairman of the 
Interstate and Foreign Commerce Committee, has appointed a sub- 
committee under the chairmanship of Senator Bible. Senator Bible 
is a member of this committee and has been at these hearings a good 
deal of the time. That subcommittee is supposed to hold “hearings 
right after the Fourth of July, and I am hopeful that it will be as soon 
as ; possible after the Fourth, because I predict we are going to be 
in session until around the Ist of September, and that gives us 
enough time to really take some affirmative action. 

[ am very concerned, regardless of the merits or demerits of a par- 
ticular type of operation under fair trade, about what is beginning to 
happen in the retail markets. I think there are those that felt it 
wasn't too much trouble at first, but it is beginning now to show up, 
and | was sorry that I did not quiz one of the witnesses about Sun- 
beam a while ago. I understand that one of the witnesses testified 
yesterday as to a Igss in sales, a rather substantial loss I think it was. 
I think it was Sunbeam; I may be in error but it was an appliance 
company that had a very substantial loss in seles at the very time that 
the most cutthroat type of competition of this particular company’s 
products was taking place. 

I think the answer to it is that everybody doesn’t buy everything 
that needs to be bought in Newark, in San Francisco, in Cineinnat}, 
and New York. Some of them buy something down in some little 
town in southern [linois or up in northern Minnesota or out in west- 
ern South Dakota. 

They, too, like coffeepots, toasters, and flatirons, and, when a mer- 
chant out there finds out that he cannot afford to handle this and he 
doesn’t have it on the shelf and finds that it Just takes up space where 
he can get something in that will make him a little money, he just does 
not handle it. 

I know hundreds of small-town merchants and they are pretty 
shrewd fellows. They have to be to stay in business. They are not 
operating to leave things standing on the shelf all the time. “Actually 
they look at space just exactly as a Woolworth manager does, and when 


you go into a Woolworth store—using that only as an example—they 


analyze how much is supposed to come off of so many square feet of 
floor space. 

If you have a whole section of your store loaded with merchandise 
that isn’t selling, you do 1 of 2 things. You either haul it down in the 
basement and chuck it away as a bad experience or maybe, as a sup- 
plemental to that, give it away. Or, you move it out as quicly as 
you can and get something i in that will sell and make you some mioney. 
It is just that simple. 

Mr. Wetce. I wish Senator Long were here, because I heard him 
ask a question of the witness that is frequently asked, and that is this: 
“Why shouldn’t a man who owns something be able to sell it if he can 
sell it at a profit? Why should there be any law to stop him? 
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And, of course, the real answer to that is that Senator Long is per- 
fectly right. But we are not talking about the sale, and this is a 
matter of law as well as fact. We are not talking about the sale of a 
commodity alone. We are talking about the sale of a commodity 
which does belong to the discount ‘house or the cut- -price retailer, so- 
called, coupled with a name that he does not own. 

Now I have, Senator Humphrey, assuming it to have been within 
the spirit of your generous and flattering invitation for me to appear, 
offered for your consideration and the consideration of this commit- 
tee in its consultative capacity a measure which emphasizes the good 
will aspect which I believe—I don’t like to draw comparisons—is 
simpler, legally, perhaps, more sound than some of the other measures 
that are before the committee for its consideration. In any event, I 
offer that without pride of authorship. I have done a lot of work in 
this field and I hope it is useful to the committee. 

I said somewhere in this statement, Senator, that I felt the com- 
mittee deserved the thanks of the American people because of the 
problem it is dealing with. 

I have been so conscious of the shortness of time and not wanting 
to trespass upon your time or that of Mr. Mermey’s, I feel my remarks 
have been disjointed but I hope they have been helpful to you. 

Senator Humpnrey. You have been very helpful, Mr. Weigel, and 
before you leave the witness chair may I assure you that the most 
important place for your testimony is not before this subcommittee, 
even though we are honored by your presence, but when we get to the 
point where we study the legislative proposal, the Harris bill if the 
House acts on it, and I hope that it shall, or the bill that I intro- 
duced, now before the subcommittee under the chairmanship of Sen- 
ator Bible in the Senate Interstate and Foreign Commerce Commit- 
tee, that is the committee that will have to take action one way or 
another, and I do hope that you will make yourself available as a 
witness before that subcommittee. I am going to speak to Senator 
Bible about your testimony today. 

Mr. Weicet. It is a long way for me, but I will be glad any time 
I can usefully serve to protect the independent businessman, which 
I believe protects the kind of country that I want my children to live 
in. I believe in this business and I will be glad to help any time 
I can. 

Senator Humeurey. I think you know that I have been interested 
in the substance of your bill, this proposed bill which is appendix 1 
to your testimony. 

I talked to Mr. Jehle time after time and we have been working 
off and on on some kind of tentative legislative proposal that relates 
to trademarks used in commerce. 

And, as your title here says— 

To preserve the goodwill as symbolized by such trademarks and to foster the 
preservation of independent business entities— 


it seemed to me that this was a very cogent and germane approach to 
this whole subject matter of price maintenance, and got away from 
some of the arguments that others have used about fixing prices on a 
commodity. 

I think your analogy is very pertinent to this. You are not saying 
that we cannot have a Humphrey vitamin that we can sell for 2 cents 
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a thousand if I want to, but, when it comes to a vitamin that is pre- 
pared and manufactured and under a name brand, nationally adver- 
tised, well known, a long- time buildup, the company that. perfects 
that vitamin under that man’s name has something to say about what 
price it will be sold for. 

Mr. Weicet. With his name. 

Senator Humrnrey. With his name. 

Now if you take his name—— 

Mr. Wetce.. At any price he wants. 

Senator Humpnrey. Yes. 

Mr. Weicer. And some of these people wouldn’t be interested 
selling it. 

May I offer, since I shan’t have an opportunity to offer this to you 
later, a brief comment on the loss-leader approach. 

Senator Humpurey. I wish you would. 

Mr. Weicet. In intended this to be constructive. I think, Senator, 
that the loss-leader approach is, in the last analysis, a waste of time. 
I think it is a waste of time for the simple reason that any time you 
undertake to enforce the loss-leader idea you run into a morass of ac- 
countants. Lawyers’ disagreements are pleasant and simple to under- 
stand as compared to those of the so-called cost accountants. 

I think the idea of preventing loss-leaders is a very, very commend- 
able idea, but I believe, Senator, that it will be found, as it has been 
found in the operating experience under cases, that it is awfully diffi- 
cult to establish that a seller has sold at less ths an cost when he has 
resourceful lawyers and resourceful bookkeepers 

And there are other reasons why I believe this i is not a terribly use- 
ful approach to the preservation of competition. I want to see price 
competition. ‘That is why I favor fairtrade. I believe in competition. 
I think without fair trade we are playing into the hands of the 
monopolies. 

And, I think that the spokesman for the Antitrust Division, who said 
here this morning that it was the function of this committee to legis- 
late, was in error, technically. But, the function of the Senate to legis- 
late and the function of his Department to carry out the legisk itive 
mandate—I could deliver a long statement to this committee that the 
Justice Department has frequently interpreted and acted upon laws 
contrary to what I think was the main mandate of the Congress. They 
have in their own fashion legislated, and many a small-business man 
can testify to that. Iam sorry to trespass so long upon your time. I 
thank you. 

Senator Humpnrey. I wish you had testified a little sooner when 
more of my colleagues were : around. 

Thank you very, very much. I hope that you and Mr. Fort will have 
a good discussion over here now. You are two brilliant witnesses. I 
only wish I could get you both to agree. May I just add a few words 
about the loss-leader bill. I introduced that bill because a number of 
my colleagues had expressed an interest in loss-leader legislation, in 
the debate over the McGuire bill in 1952. I feel that, when there is ¢ 
field of interest such as was exhibited in that case, it is good to get 
the bill out there so we can talk about it. 

You have some language; they have some provisions; and people 
direct their attention to it. 1 believe in a good deal of latitude in these 
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legislative discussions. I like to see people open up and talk about 
as many items as they can. That is the only way we learn something 
around here. 

Thank you. 

Mr. Weicet. Thank you, sir. 

Senator Humeurey. Mr. Rothschild. 


STATEMENT OF LOUIS ROTHSCHILD, EXECUTIVE DIRECTOR, NA- 
TIONAL ASSOCIATION OF RETAIL CLOTHIERS AND FURNISHERS, 
WASHINGTON, D. C. 


Mr. Roruscuiwp. I have submitted a statement, Senator. I repre- 
sent the men’s wear retailers. 
(The statement referred to is as follows:) 


STATEMENT OF Louis ROTHSCHILD, EXECUTIVE DIRECTOR, NATIONAL ASSOCIATION OF 
RETAIL CLOTHIERS AND FURNISHERS, BEFORE THE SUBCOMMITTEE ON RETAILING, 
DISTRIBUTION, AND FArrR TRADE PRACiICES OF THE SENATE SELECT COMMITTEE ON 
SMALL BUSINESS 


It is my privilege to appear here as the spokesman for the National Associa- 
tion of Retail Clothiers and Furnishers, the national trade association for over 
45 years of the retailers throughout the country of men’s and boys’ wear. My 
name is Louis Rothschild and LI am the executive director of the association 
which has its headquarters in the Munsey Building, Washington, D. C., and 
has a membership of over 2,400 merchants located throughout the country. 

Retailers of men’s and boys’ wear have historically been in favor of the 
principle of fair trade. This was attested to when I recently had the pleasure 
of appearing before the House Committee on Interstate and Foreign Commerce 
holding hearings on H. R. 10527. We are glad of this opportunity to reiterate 
our position for the protection of the independent retailer and his partner, the 
reputable brand name manufacturer. 

For many years, the men’s wear retailer had only a theoretical interest in 
fair trade. Our trade appeared to be happily immune to the constant threat 
of price cutting by pirates of retailing on articles of men’s apparel. The evil 
had seemed to be one of the drug and the hard goods industries. Seldom were 
price cutters able to get recognized nemes of nationally known men’s wear 
merchandise and it seemed much easier for them in those days to concentrate 
their destructive effort on merchandise handled in trades apart from ours. 

It has been during these past years thut there has been established in our 
industries, both retail and manufacturing, a high degree of mutual confidence 
and a working relationship. This has built up an establishment of brand name 
acceptance of men’s apparel on the part of the public. Contributing to this 
has been not only the blood, sweat, and tears of both manufacturer and 
retailer, but the investment of hard earned dollars in advertising. At both 
the national and local level, millions of dollars have been spent in educating 
the consumer on the value and reliability of brand names in men's wear 
merchandise. 

This has been accomplished in a virtual partnership between the manufac- 
turer and the retailer. Manufacturers endeavoring and succeeding in building 
brand names, acceptable to the public at large, have been careful to select 
reputable and recognized retailers as their outlets. They have historically at- 
tempted to protect these outlets and have.worked zealously to protect not only 
their brand name but those restricted outlets which were permitted to sell the 
product to the eventual consumer. In the past this harmonious working arrange- 
ment has worked efficiently to the promotion of their brand name, to the ad- 
vancement of the individual merchant and to themselves, and to the protection 
of the eventual consumer who received a recognized product at a fair price. 
The systems has grown and prospered until today it is a safe estimate to say 
that 60 percent of the men’s furnishings sold are recognized brand name items. 

The happy relationship has probably been the salvation of the independent 
men’s wear industry. Our trade is essentially small business. There is nothing 
probably more genuinely independent and part of the spirit of American small 
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vusiness than the independent men’s wear store. According to the latest Census 
Bureau statistics there are approximately 17,000 men’s wear retail establish- 
ments. These are really small business. The average store does less than 
$100,000 volume. It is a small store, just 25 by 100 feet, employing less than 
4 persons. It exemplifies the typical small retail business which is the backbone 
of American independence and industry. 

Now much of this is threatened. The retailer and the manufacturer are today 
threatened. They are threatened by the discount house, the discount catalog, 
and the supermarket who see in men’s wear new fields to conquer—and to ruin. 

This type of big business, which is the known nemesis of independent retail- 
ing, is looking to new fields into which to expand. It has recently been publicly 
stated at the convention of the Supermarket Institute that these giants of retail- 
ing intend in the future to do 40 percent of their volume in soft goods. In all 
parts of the country discount stores and price cutters are experimenting with 
apparel selling. From Elmira, N. Y., to Los Angeles, Calif., discounters who 
have worn out their public welcome with the ruination of other types of mer- 
chandise are turning to apparel as a new means to keep up their constant demand 
for growth and volume, and incidentally to wreak havoe on the independent 
small-business men in the men’s wear field. 

Men’s wear merchants in the past have been but theoretically in favor of 
fair trade because they knew of the protection it offered to the independent 
drug, hard goods, and other merchants. 

Now this threat appears and it is much more than theoretical. The danger 
is at their own door posts. The chaotic condition they have seen wreaked on 
the appliance trade now appears as a practical threat to them. 

It is recognized that discount sellers and giant retail distributors through 
supermarkets cannot sell apparel on the strength of their own reputation. They 
must wickedly capitalize on the lifetime investment of manufacturers and retail- 
ers alike who have built up brand names recognized and respected by the con- 
sumers. The public respects these brand names because they have bought them 
from the store that “daddy used to do business with,’ that they have been 
xuided by millions of dollars invested by retailer and manufacturer alike and 
have found the promises true and the merchandise good. The only way in which 
these new giants of retailing can cut into this market and ruin the independ- 
ents, the small-business men, is to obtain and sell these brand names. 

Our experience has already taught us that brand name manufacturers, in 
the large majority, do not want to disrupt the happy relationship with inde- 
pendent men’s wear merchants which has brought them to their present success 
and prosperity. They recognize that price cutters are only temporarily inter- 
ested in promoting their goods and that the honeymoon would be a short one for 
themselves with the ruination of their regular retail outlets preventing future 
distribution. Brand name manufacturers in the men’s wear field are resisting 
the temptation, alluring though it is, realizing that temporary advantage would 
be eventual ruination for themselves and for their distributors in the future. 

The record shows that discount sellers offering recognized men’s wear brand 
names are bootlegging. They are not receiving the goods from the manufac- 
turers except through subterfuge and by commercial trickery. 

In the past, our trade has had only a theoretical interest in fair trade. Today 
for independent retailer and brand name manufacturer it is a practical prob- 
lem. It is a problem threatening existence. In preparation for this hearing, 
we asked some manufacturers for their comments to include in our presentation. 
Among those interested in protecting their good names and the salvation of their 
historic accounts, we have received interesting comments and suggestions. Let 
me quote some of the comments received : 

Mr. S. J. Phillips, president of Phillips-Van Heusen Corp., writes me: ‘Dis- 
count houses often take well-known items and cut the suggested price of these 
loss leaders to attract greater traffic. This destroys the independent retailer. 
This competition, which is unfair, is destructive of the whole pattern of Ameri- 
can industry where the small independent merchant was encouraged to build 
a livelihood and a life in the retail operation. 

“If this were not true, why would the discount house not concentrate exclu- 
sively on unbranded merchandise? They are, in effect, attempting to cut the 
ground from under the independent by attracting the standard merchant's 
customer particularly to sell those unbranded items which yield the discount 
houses a more normal markup. 

“T think that the general feeling is that the discount houses are a threat to 
the normal channels of distribution. They are not a constructive force and 
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eventually give to the consumer only that merchandise which will yield them 
a profit and which, therefore, is priced on a parallel basis to the pricing of the 
established department store and independent.” 

Michael H. Daroff, president of H. Daroff & Sons, one of the larger manu- 
facturers of men’s brand name outer clothing, says: “Discount houses operate 
to the detriment of every independent retailer in the country. The heart of 
their operation is what is known as loss-leader merchandising.” Mr. Daroff 
tells of the experience of his company in stopping through the mediums of the 
fair trade law in Pennsylvania a discount operation which advertised their 
garments. “We found a few—and only a few—of our suits” he writes “among 
huge racks of clothing. The rest of the clothing was cheap, shoddy merchandise, 
they reported, not worth the price that was being asked for it. I do not see 
how anyone interested in the plight of the independent retailer and the small- 
business man today can condone the offering of nationally advertised, hig! 
quality products at low margins or at actual losses in order to permit unscrupu- 
lous retailers to create the false impression that all of their prices are similarly 
advantageous.” 

Mr. Daroff concludes: “Control of this type of vicious loss-leader merchandis- 
ing as practiced by discount houses through strengthening of the fair trade laws 
on a national basis would be legislation greatly to the interest of the bs ara 
business man, the independent retailers and the consumers. It would surely be 
legislation in the public interest.” 

Mr. Sylvan Geismar, president of the Manhattan Shirt Co., feels thai legis 
lation strengthening the fair trade laws is “absolutely, necessarily and com- 
pletely justifiable for a manufacturer who has devoted many years and large 
sums of money to the establishment of a brand name and to the creation of 
confidence in the minds of the public that such name is associated with a 
quality product. Actually, retail price maintenance under fair trade legislation 
serves to prevent unfair competition and does not tend to create any form of 
monopoly by price fixing.” 

In the men’s wear field, brand name manufacturers and indepenile I 
tailers present a united front in urging upon the Congress protection. We urgt 
that the holes in the dykes of fair trade be quickly repaired in order to preven 
an avalanche which will carry under thousands of independent retailers an 
destroy eventually respectable brand names of good quality. 

We see what has happened to the electrical appliance industry—both manu- 
facturing and retail. We know what unbridled rapaciousness of price cutting 
can do to reputable trades and industries. And now the threat appears at our 
own doorsteps. In all parts of the country discounters are featuring men’s 
wear. Wherever possible they are doing it by the only means in:which the) 
ean be successful and that is through bootlegging of respectable brand name 
merchandise which is recognized by the public. We in the men’s wear industry 
are frightened. We are scared to death that this trend will continue. While 
manufacturers are adamant against selling such distributors, trickery and 
machinations are not too difficult to accomplish an evil purpose. 

We believe that an answer is in strengthening the fair trade laws. For that 
reason we, the National Association of Retail Clothiers and Furnishers, endorse 
H. R. 10527. We endorse and urge the principle of 8. 3850. 

Mr. Roruscump. I think I want very briefly to impress upon you 
and, through the record, upon the other members of this committee 
the fact that fair trade is of present and growing importance in the 
men’s-wear industry, that discount operations and price cutting of 
brand-name men’s wear, heretofore comparatively rare, is growing 
daily. That discount operations, having ruined the appliance and 
other industries are looking to new fields to conquer, and, unfortu- 
nately, they are looking upon our trade. Our trade is largely the 
independent men’s-wear retailers of the country. 

I want to make this point: That a brand name in our field is the 
joint moral property of the retailer and the manufacturer, because 
that brand name—and there are comparatively few of them in the 
men’s-wear field—has been built up through years and generations 
of a virtual partnership between the retailer in the community and 
the manufacturer. 
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The wise manufacturer has limited his outlets. He has refused to 
sell to too many competitors, and the retailer has devoted his own 
money, his own expensive floor space, his own skill, artisanship, and 
guidance as an expert when sometimes, say on sartorical advice—so 
that these brand names have been built up over years through mutual 
effort. 

And, while legally, of course, the name belongs to the manufacturer, 
actually in moral conscience the retailer has an interest. I am glad 
to report that brand-name manufacturers in our field are making 
every effort not to sell to discounters, to supermarkets, to so-called 
catalog discounters, and the others who are gradually going into the 
field. 

But they are getting the merchandise anyhow. They are getting 
it by bootlegging. They are getting it by subterfuge. They are get- 
iuig it by misrepresent: ition as to the type of store they conduct. 

\s I stated in our brief, our trade has always theoretically been in 
favor of fair trade, but we felt it was more of an appliance and a drug 
problem than it was a men’s-wear problem. The chickens come home 
to roost. 

Now we are becoming ardent supporters of fair trade. It is inter- 
esting to note that, while in other fields, appliances particularly, manu- 
facture ‘rs have di scontinued fair trade, in our field in the last year, 

in order to protect themselves, a number of the leading brand manu- 
facturers have gone into fair trade. 

The hour is late. I want just to point out forcibly these things. 
The brief brings it out in more detail. I appreciate your courtesy at 
this late hour. I will be glad to answer any questions which you 
might have. 

Senator Humpnrey. Your entire statement has been made a part 
of the record, Mr. Rothschild. 

Mr. Roruscuiwp. Thank you. 

Senator Humrurey. I want to express my personal thanks to you 
and to your association for your attendance here today. 

I notice that, in the list of officers in the National Association of 
Retail Clothiers and Furnishers, Mr. Lee B. Fisher is a member of 
your association. 

Mr. Roruscuup. And a past president of our association of which 
we are very proud. 

Senator Humpurey. A wonderful person. And, on the list of direc- 
tors you have one of my closest triehila, the Juster Bros. .. Of Minneap- 
olis, Minn. 

Mr. Roruscuiwp. The late P. B. Juster was a great man. 

Senator Humrurey. Truly a remarkable man and a great. stylist. 
You had to see P. B. once or twice at least if you were really going 
to be around Minneapolis. 

Mr. Roruscuinp. | think it was you who inserted in the Congres- 
sional Record a note at the time of his death, which we repr oduced 
and sent to all of our members, some 2,400 throughout the country. 
It was a great tribute and a very deserved tribute. 

Senator Humrurey. He was a wonderful and dear friend of mine. 

L am pleased that the clothing industry has taken this interest in 
legislative matters before the Congress on fair trade and other items. 

T notice that you have a statement from Mr. Phillips of the Phil- 
lips Van Heusen Corp. ‘This is the famous Van Heusen shirts. 
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Mr. Roruscui.p. Yes, sir. 

Senator Humpurey. Manhattan / 

Mr. Roruscni. Yes, sir. 

Senator Humpurey. These are name brands that have been de- 
veloped over the years. 

Mr. Roruscuivp. I think, for example, that Manhattan Shirt re- 
cently celebrated their hundredth anniversary. At the celebration, 
which was in Miami and which I enjoyed, they had the Roland Nei! 
Co. there, their first customer, still handling their line. 

Senator Humpurey. Thank you very, very much, Mr. Rothsehild. 


Thank you for your friendly cooperation here. 
Mr. Mermey. 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF 
EDUCATION ON FAIR TRADE, NEW YORK, N. Y. 


Mr. Mermey. Senator, I too have a statement that I would not care 
to read, but I would like, if I may, to have it incorporated in the re: 
ord as though read. 

Senator Humrurey. Yes, indeed, it shall be done. 

(The statement referred to is as follows :) 


STATEMENT OF MAURICE MERMEY, DIRECTOR, BUREAU OF EDUCATION ON FATR 
TRADE. NEW YorK, N. Y. 


Mr. Chairman and gentlemen, my name is Maurice Mermey. My home is in 
Larchmont, N. ¥. During my business career, which extends back some 36 
years, I have been associated with retailers, wholesalers, and manufacturers 
in a variety of fields. During the NRA days, I was executive secretary of the 
Retail Code Authority for the city of New York. Since 1949, I have been the 
director of the Bureau of Education on Fair Trade, a nonprofit corporation 
organized under the auspices of the National Association of Retail Druggists 

Supported by voluntary contributions from all segments of the drug industry, 
the Bureau has a national advisory committee consisting of representatives of 
25 national trade associations in a variety of retail and wholesale fields. Fur 
ther, the bureau, in the exercise of its functions, has the cooperation of 1,572 
State and local trade associations throughout the United States. In all, the 
groups associated or cooperating with the Bureau of Education on Fair Trade 
have a membership exceeding i million. They constitute a substantial portion 
of small business in America. They include appliance dealers, audio-visual 
dealers, booksellers, clothiers and furnishers, druggists, filling station operators 
grocers, hardware dealers, jewelers, motor accessories and equipment dealers, 
photo dealers, sporting goods dealers and tobacconists, as well as wholesalers 
in these various distributive trades. 

The Bureau of Education on Fair Trade wholeheartedly supports the Harris 
bill, H. R. 10527, and the Humphrey-Proxmire bill, S. 3850. We speak, we 
believe, not only for ourselves but also for the overwhelming majority of smal} 
business as well as for many operators of large businesses engaged in distribu 
tion or manufacture. 

The very establishment of your committee reflects the national concern for 
and the awareness of the plight of small business in the United States today 
I do not doubt that a complex of factors is responsible for this situation. Of 
one thing I am absolutely certain, however. When small business cannot sel! 
at a profit the one thing it can sell—namely, trademarked or identified products 
with the third party guarantee of a well-known manufacturer’s reputation 
then small business just does not have a chance to compete for existence. Cer 
tain competitive practices in the marketplace, stimulated by adverse court deci 
cions on the State fair trade laws, are now making it more and more difficu 
for small business to stay in business. 

Abundant evidence has been and will be presented to this committee on the 
price anarchy now prevailing in the marketplace by witnesses who are on the 
actual firing line. I would, therefore, like to focus, in my testimony, on some 
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basic principles, principles which are, in my judgment, intrinsic to the under- 
standing of why effective fair trade on a national scale is urgently needed, not 
only to preserve small business, but to maximize selling power, employment and 
dynamic productivity in our American economy. 

The first basic principle is that nobody moves profitless goods. It takes the 
opportunity for profit to create and to sustain trade in our free enterprise profit 
economy. No producer will manufacture an article for long if he can’t make 
money doing it. No consumer will buy the article unless it yields a profit to 
her, in terms of satisfaction and value. And no distributor—wholesaler or 
retailer, chain or independent, department store, or discount house or corner 
druggist—will have any incentive to sell the article if the selling price does 
not produce a profit for him, whether in terms of dollars or of increased store 
traffic. 

Another basic principle is that the function of price is to sell goods. We ap- 
preciate that the lower the price of a particular article, the more customers, 
theoretically, will be able to buy this article. Out of these two ideas has come 
the notion that the lower the selling price the larger the sales volume. The 
only trouble with this notion is that when the price gets so low that the profit 
disappears, the distributor has no incentive to move the goods. That this is a 
fact is demonstrated by the current experience of many manufacturers and 
distributors in today’s market place where price wars have taken the profit 
out of the sale of well-known large-volume brands. 

The profit on these brands has disappeared because certain retailers have dis- 
torted the price function. They have advertised cut prices on these brands, not 
to sell the products themselves, but in order to bring customers into their stores. 
This kind of promotion is called a loss-leader operation. The technique is to 
exploit, by sharply slashing the price, a highly popular brand—a product that 
became popular in the first place because it delivered what the customer wanted 
at a price the customer thought was right. Customers immediately recognize 
the price-cut brand as a bargain and flock in. The price cutter realizes his 
profit by the other goods they buy which carry a normal or higher markup. 

There is, in my judgment, a basic immorality in using a manufacturer’s repu- 
tation and goodwill, as it is tangibly expressed in the trademark on his }rod- 
uct, not to sell his product but to sell other products at a profit to the distributor. 
He debases a national brand. He tricks the consumer by deliberately creating 
the misimpression that all the goods he sells are as low priced as the bait brand. 
And he plays havoc with the distribution system of the popular brand used as 
price bait by making it impossible for other retailers to make a profit on that 
brand. For in today’s market place, when one retailer advertises a popular 
brand at a cut price, other retailers must meet his price or get a reputation 
for overcharging their customers. This is the way price wars start. But when 
everybody is selling a popular brand at a cut price, it loses its customer-pulling 
power. It has truly become a profitless item, and the original price cutter loses 
all interest in promoting or selling it, along with all other retailers. 

A retailer’s profit is his wage and he must make a living wage like everybody 
else. He can make this profit in two ways. First, he may sell a product at a 
price which brings him enough dollars to help pay his operating expenses and 
leave a little left over to live on. In the profitable sale of national brands, small 
retailers gain an additional intangible profit in that they share in the public 
acceptance and goodwill accruing from the national brand’s fine reputation— 
a reputation which they do not have the resources to develop for themselves. 
The second way to make a profit is the one I have already described—the loss- 
leader way—where a popular item is used as bait to build store traffic for the 
profitable sale of other goods. This second way of making a profit is a de- 
structive one. It destroys the legitimate function of price—namely to sell goods 
advertised and offered for sale. 

A retailer who has to sell popular brands at such rockbottom prices that 
he can’t make enough to pay his rent, his employees, his heat and light bills, to 
say nothing of groceries and clothes for the wife and kiddies, certainly has no 
incentive to push such brands. He will put them under the counter, maybe 
stop handling them altogether. But if the retailer is small, this means he has 
to stop selling the well-known brands that are his bread and butter. The end 
of this story is bankruptcy for the small-business man and a sales slowdown 
that spells production cuts in factories and rising unemployment. What is 
happening now proves once more that price wars on famous brands simply put 
small business out of business, make a handful of retail giants even bigger, 
and push the economy toward monopoly. 
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From the viewpoint of immediate concern, price warring on national brands 
has slowed down the sales momentum of goods and created unemployment among 
men and women who depended on their sale for all or a part of their livelihood. 


GROSS MARGINS AND EFFICIENCY 


- Now, the price cutter would have us believe he is a champion of the consumer, 
a philanthropist who is willing to lose his shirt by selling everything at fabu- 
lously low prices. That is, of course, a carefully contrived illusion, since no 
retailer, however efficient, can stay in business unless he makes enough margin, 
over and above the cost of the goods, to remain in the black. But the store 
margin is an average, a composite of all the prices he gets for all the goods 
he sells. 

Retail stores stock and sell thousands of different items. The price of each 
is not set by the retailer at the average gross margin of the store. On the 
contrary, different items are priced to yield differing margins—the total of all 
adding up to the storewide pricing scheduie. What each price should be, what 
the margin will be, depends upon many factors. These include salability, depart- 
mental costs, spoilage and pilferage, style or model obsolescence, advertising 
costs and allowances, estimated sales volume of stable-priced brands, competi- 
tive climate on particular products in a particular market, etc. 

If some products are sold at profitless prices, other products bringing a high 
profit must be sold to make up the deficit. Therefore, the retailer who practices 
loss-leader merchandising must have a storewide pricing policy that involves 
higher than average profit prices; in this way he makes the profitless bait bar- 
gains pay off. When a price cutter claims that his “bait” prices are due to his 
efficiency which he alleges permits him to operate on a 15- or 20-percent gross 
margin, we must ask ourselves what prices go into this gross margin. For the 
price cutter can and does make up a “mix” of storewide prices which will yield 
him an average 15- or 20-percent gross margin annually. Some of these pricings 
will yield the price cutter no profit, or 5, 10, or 20 percent. Other pricings will 
yield him 40, 60, 100 percent, and in one case reported by the Federal Trade 
Commission the markup went as high as 1,100 percent. There is no magic secret 
of efficiency and no philanthropy for the consumer involved here. It is simply 
price juggling. 

No price juggler who bleeds so profusely for the American consumer has dared 
to open his complete set of audited books to show what prices and margins go 
into his 15- or 20-percent gross margin. How many items, for instance, is he 
selling at prices higher than those of the competitors he seeks to destroy by 
making them appear high priced? One thing is certain—the price cutter is not 
selling everything in his store at a profitless price, nor is he selling everything 
at a 15-percent markup. Even to attempt this would be to commit business 
suicide. 

No evidence has ever been adduced that supermarkets, department stores, 
chains, and independent retailers in areas without effective fair trade have 
either lower operating costs or lower prices overall as compared with their oppo- 
site numbers in fair-trade areas. 

It is understandable that retailers would like to enjoy a price edge which, 
however smali, cuts deep into their competitors’ reputation, particularly in re- 
spect of popular identified merchandise which has come to have a definite value 
in the consumer’s mind. Nor do they necessarily seek to sell at prices below 
delivered cost as a means of obtaining 2 reputation for underselling their com- 
petitors. One retailer is content to say that he sells for 6 percent less. It has 
been maintained, for example, that some retailers can sell fair-traded brands on 
a 20-percent markup and still show a profit. It has been further maintained 
that consumers should be permitted to get the benefits of such efficiency. It is 
proposed that retailers should be able to sell at the markup they need, in the 
light of their delivered and operating costs, rather than having manufacturers 
setting resale prices. 

There are at least two difficulties with this position. In the first place, the 
manufacturer’s minimum resale price represents his best judgment—his aver- 
age pricing judgment—as to a price which will stand up against the competition 
of articles of similar class and will, at the same time, encourage the largest 
number of retail outlets to stock and sell his identified merchandise. Average 
pricing is the system that even retailers use, as witness their one-price-to-every- 
customer policy regardless of the varying costs to the store of making individual 
sales to customers who may shop quickly or slowly. 
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In the second place, this position overlooks completely the way today’s market 
place actually operates. The fact is that no retailer can afford to be undersold 
by his competitors on popular national brands. If one retailer is permitted to 
offer a popular brand at a 20-percent markup, for example, all other retailers 
must meet the price or get a reputation for overcharging their customers. The 
retailer, therefore, who sells a national brand at a lower than prevailing price 
is, actually, setting or fixing the price horizontally for all other retailers in his 
market area and, frequently, through advertising of that price, in market areas 
far removed from his customer potential. 

There are a Substantial number of manufacturers who like this system of 
pricing, and there is nothing in the Harris bill, H. R. 10527, or the Humphrey- 
Proxmire bill, 8S. 38850, both of which would establish Federal resale price 
maintenance, that would require these manufacturers to adopt any other sys- 
tem. On the other hand, many other manufacturers of identified merchandise 
believe that submitting the power over price to any retailer who wishes to 
exercise it-——and it can be a single retailer in a market area—impairs, if it does 
not destroy, the manufacturer’s mass-distribution system. They believe this, 
because their experience tells them that, so far as their identified merchandise 
is concerned, retailers who cannot afford to sell a national brand at the low, 
low price will stop handling it—and that means the bulk of retailers. The 
distribution of that identified product will tend to be concentrated in the hands 
of relatively few giant retailers who will promote the brand when it profits 
them to do so, and discard it when the profit—dollarwise or promotionwise— 
disappears. 

WHY A LOSS-LEADER BILL IS NO SOLUTION 


Bills prohibiting the sale of identified merchandise at less than delivered 
cost, i. e., loss-leader bills, have often been proposed over the years and are 
still being offered as a solution to the problem which the Harris bill is designed 
to remedy. A loss-leader bill of this character would not solve the problem, 
because no retailer can sell at delivered cost and stay in business. More re- 
cently, a type of loss-leader bill has been suggested which would prohibit 
resales on identified merchandise at less than delivered plus operating cost. 

It is inconceivable that intelligent retailers could support such a proposal. 
This suggested bill would legally require retailers to permit themselves to 
be undersold. It would mean that small business would simply bleed to death 
more slowly. The retailer who believes he can satisfy the provisions of such 
a bill by selling at 30 percent above delivered cost would quickly be put out 
of business by a competitor claiming to be able to sell for, say 25 percent above 
delivered cost. Still another retailer would assert that his bookkeeping shows 
he can sell for 20 percent, and so on down the line until we get to the push- 
cart peddler who, presumably, can undersell all established retailers. The 
reason lies in the fact that the peddler, having neither rent to pay nor em- 
ployee payrolls to meet, and having only a minimal capital investment in 
his enterprise, has costs which are lower than those of all other retailers. 
In other words, the peddler can profitably sell merchandise for less than any 
retailer who pays rent and wages and taxes and lots of the other things which 
make the American dollar turn over and over again and impart the dynamics to 
our economy. But do we want a pusheart-peddler economy ? 


STANDARD PRICES AND THE CONSUMER 


Enactment of H. R. 10527 or its companion bill, S. 3850, would extend to 
manufacturers who distribute their trademarked products largely through 
independent wholesalers and retailers—the bulk of small business in the United 
States—the same right to establish resale prices on their identified products 
that other manufacturers, employing different forms of legal resale price main- 
tenance, now enjoy. 

It has been contended that manufacturer-maintained resale prices on ng- 
tional brands mean higher prices for the consumer. This charge has not been 
leveled at other legal forms of resale price maintenance. It has been focused 
solely on that distribution technique legally sanctioned by the State fair-trade 
laws. This techiiique sought to provide equal opportunity for stabilized mar- 
keting and trademark protection to the many manufacturers who find it most 
convenient and economical to distribute their identified brands through the small- 
business channels of America. H. R. 10527 and S. 3850 would extend this 
equal opportunity on a national scale. 
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Opponents of this legislation are attacking it with reference to the alleged 
effects of the State fair-trade laws upon consumer prices. I will meet their 
arguments, therefore, in terms of the economic effects of more than a quarter 
century of fair trade under State statutes. 

The alleged evidence that resale price maintenance in the form of fair trade 
results in higher prices to the consumer is not so evident to experts who have 
looked into the problem. In hearings before the House Committee on the Ju- 
diciary in 1952, the great research firm, Dun & Bradstreet, was quoted as 
follows: 

“Our position is that it is virtually impossible, through a survey, to establish 
the precise effect of fair-trade laws on the consumer’s pocketbook * * * the 
first phase of the job—that of determining how much of the consumer’s dollar is 
spent for fair-traded items—is, in itself, a stupendous task. Even if it were 
feasible to complete that phase, it would mean little unless we could then estab 
lish what effect the pricing of fair-traded items has on the prices of non-fair- 
traded items. We see no way to do that” (Study of Monopoly Power, hearings 
before the Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, 82d Cong., 2d sess., 1952, p. 744). 

The fact that the Consumer Price Index, prepared regularly by the United 
States Bureau of Labor Statistics, continues to rise cannot be used to demon- 
strate that resale price maintenance in the form of fair trade makes for higher 
consumer prices. Of the 300 different goods and services which make up the 
Consumer Price Index and the cost of living figures based upon it, only 8.67 
percent in 1957 represented fields in which fair trade was used. And in at least 
one-quarter of these fields, the percentage of fair-traded products was small 
probably under 10 percent. It is the grossest misrepresentation, therefore, to 
indict fair-trade prices as the sole or even a substantial cause of the high cost 
of living. 

The tipoff on the negligible, if any, relationship between the Consumer Price 
Index and fair-trade prices is the fact that, when fair trade was greatly weak- 
ened back in 1951 by a Supreme Court decision, and again in the present tense, 
by adverse State court decisions, the Consumer Price Index has, nevertheless, 
continued to rise steadily. 

Ali of the evidence indicates that fair-trade prices have held the line against 
inflation in an extraordinary way. Nationwide scientific research, over a 12- 
year period, found that fair-trade prices on a large majority of drugstore prod- 
ucts rose only 16.4 percent from 1939 to 1952. The Consumer Price Index in 
this period rose from 100 to 190.2. 

Here's how these figures were arrived at: 

The National Association of Chain Drug Stores analyzed the retail-price be- 
havior of 7,334 drugstore products of 250 manufacturers from 1989 to April 
1947. The study showed that over this 8-year period the fair-trade prices of 
these products, overall, rose only 3.1 percent. By comparison, drug products as 
a whole—including both fair-traded and non-fair-traded goods—rose 15.4 per- 
cent. 

To bring these studies up to date, McKesson & Robbins, Inc., the country’s 
leading wholesale-drug house, compared the wholesale price increases of fair- 
traded and non-fair-traded drugstore products from January 1, 1947, to January 
1, 1952. The study covers 207 leading brands in 44 product classifications in the 
t categories, pharmaceuticals, proprietaries, toiletries, and sundries. The type 
of products covered in this study constituted more than 80 percent of all the 
items in these 4 categories most frequently sold in drugstores during this period. 

The McKesson study found that. in the 5-year period from 1947 to 1952, the 
overall price increase on the fair-traded products analyzed rose 13.5 percent. 
compared with a 24.3 percent increase in the prices of similar non-fair-traded 
products. In this same period, the Consumer Price Index, according to the Bu- 
reau of Labor Statistics, increased 36.6 index points. 

Since the movement of wholesale prices is very Similar to the movement of re- 
fail prices, it was believed valid to combine the results of the study by the Na- 
tional Association of Chain Drug Stores and the McKesson survey. When this 
is done, the overall price increase for fair-traded drugstore products for the 12 
vears between 1939 and 1952 was found to be 16.4 percent. 

’ Kor other fair-trade fields, trade sources estimated that : 

(a) In books, almost 100 percent under fair trade, average best-seller prices 
decreased 2 percent between December 1947 and December 1950. 

(b) In jewelry, with 80 percent of the trademarked products then under fair 
trade, prices increased 7 percent between 1947 and 1952. 
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(c) In hardware, fair trade prices rose 10 percent between 1947 and 1952 
while prices for the whole field were 18 percent higher. 

We have no reason to believe that the comparative performance of prices, 
fair trade and nonfair trade, has changed in any significant degree since 
1952. 

In the light of these findings, it is clear that if the price behavior of all items 
in our economy had been comparable to the price behavior of fair-traded 
products, consumers would not be burdened with the soaring inflation common 
to our experience. 

Opponents have tried to argue away the record of fair trade prices in re- 
sisting inflation by contending that after the end of Government wartime 
price control under the Office of Price Administration, fair trade prices have 
risen more rapidly than those of other goods. However, in the research report 
issued by the Bureau of Education on Fair Trade respecting the first McKesson 
study of fair trade price behavior (from January 1, 1947, to December 1, 1950) 
these findings were given : 

“x * * it is estimated that the number of price increases in the 1950 calendar 
vear in the drug industry were about 21,000 or roughly 10 percent of the 
industry’s 200,000 pricings. (The large number of pricings reflect such factors 
as different sizes and packings of the products.) For the large majority of these 
prices changes during the 1950 calendar year, the increases are believed to be 
rhe first in 20 years or more.” 

Fair trade prices were 1 percent below depression prices in 19 39 

The remarkable record of fair trade prices can’t be explained away by the 
claim that they were too high from the outset. Prof. H. J. Ostlund, of the 
University of Minnesota’s School of Business Administration, compared the prices 
of 50 leading drugstore products before fair trade during the depression with 
those in 1939 (during fuir trade). He and his associates did the job, State 
by State. They found consumers paid 1 percent less for these products under 
fair trade, on the average, than they paid for the same products in prefair trade 
lepression days. 


Vielsen price studies in fair trade and non-fair-trade areas 

Scientific, nationwide research has also shown that consumers in fair trade 
States pay less for fair-traded national brands even though retailers in areas 
without fair trade could sell such brands at bankrupey prices if they chose. 
Two countrywide, 6-month surveys made for the Bureau of Education on Fair 
Crade by the world’s largest independent market research agency, A. C. Nielsen, 
revealed the following : 

1. From March to August 1951, consumers in the then 45 fair trade States 
paid 1.4 cents less per product, on the average, than consumers in the non- 
fair-trade areas paid for the very same 24 national fair-traded brands of tooth- 
pastes and powders, headache remedies, laxatives, shampoos, and shaving 
‘reams. The brands studied in the survey have always been typically used as 
customer bait by price jugglers. 

Nielsen’s study is scientific and comprehensive in that it covered a continnwous 
6-month period rather than an hour, day or week. It represented all drugstores 
in the United States rather than a selected few, since Nielsen’s own time-tested 
sample of 770 stores was used, including urban, rural, chain, and independent 
outlets. The study was completely unbiased because Nielsen’s investigators 
used price data gathered for other Nielsen studies with no relation to fair 
trade. The investigators determined what retailers charged for each of the 
24 products over the 6-month period, as well as the volume sold at each price. 
The prices obtained in the study, therefore, represent overall average prices, 
weighted to reflect volume, which consumers as 2a whole paid in each of the 
two areas during the entire period reviewed. 

» A similar study was made by Nielsen, comparing the fair trade and non- 
fair-trade prices of 26 well-known brands of drugstore products in the last 
months of 1949. This analysis also found that consumers in the fair trade 
States paid, on the average, less for traditionally fair-traded products than 
consumers in the non-fair-trade States paid for the identical products. In 
the 1949 survey, the difference in favor of fair trade was found to be 0.1 cent 
per product. 

These studies gave fair trade its severest test with respect to consumer prices. 
The products surveyed were among the most popular items in the entire drug- 
store inventory, widely known by brand name with the standard price very 
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familiar to consumers. If any items were ideally suited for use as loss-leaders 
where loss-leader selling was then permitted, these were the items. But far 
from showing a price advantage in the absence of fair trade, these studies 
revealed an actual price disadvantage, overall, without fair trade. 


The fallacy of pick-and-choose surveys 


Opponents of resale price maintenance in the form of fair trade have often 
resorted to selective shopping surveys in an effort to prove that consumers 
pay less without fair trade. Such surveys almost invariably consist of shop- 
ping around for selected, cut-price popular brands used as customer bait by 
certain stores at certain times. These so-called surveys are designed to prove 
a preconceived conclusion and they can hardly qualify as scientific. They 
assume in advance that all retailers in a given area Jashington, D. C., for 
example—or in the whole country would sell all national brand products at 
all times at bait prices; namely, profitless prices, if there were no fair trade. 

Such an assumption totally disregards the whole function of the profit margin 
as the retailer’s wage and seems to expect a retailer to carry on a business 
whether he earns a living or not. Such assumptions contradict the simplest 
and most basic truths about economics and human behavior. 

Often these surveys are based on advertised bait bargains, not on products 
actually purchased. Whether the advertised bait brands were actually available 
to all consumers or whether many of them were persuaded to buy just-as-good 
but unfamiliar substitutes is not known. Nor do these surveys show the worst 
buys in these stores. If they had, the surveys might well have shown that such 
bargains save nothing for the majority of consumers; that Mrs. Jones, who is 
determined enough to buy only the advertised bargains is subsidized by the many 
Mrs. Browns who buy in these stores other merchandise with very high profit 
margins for the retailer. If all the Mrs. Browns did not subsidize Mrs. Jones’ 
bargains in this way, no retailer would be interested in starting a price war on 
popular brands. The objective of any price war is to bring the customers in, 
to build traffic and to sell, not bargains, but goods on which the retailer can 
make money. 

Pick-and-choose surveys merely prove that certain stores sell some fair-traded 
items for less at certain times in order to attract customers. They do not prove 
that all stores could or would sell these popular brands at these same prices 
without effective fair trade. Indeed, if retailers generally were to mark down 
all their merchandise to the profitless level of the bait price, there would be 
no retailing. 

In terms of scientific criteria, such pick-and-choose surveys would provide 
valid findings only if they (1) obtained the storewide pricing margin over the 
year, showing how low-profit or no-profit items blended together with high- 
profit items, combined to put the retailer in the black; and (2) compared the 
storewide margins of retailers in non-fair-trade areas with the storewide mar- 
gins of their opposite numbers in fair-trade areas. This has never been done. 





Fair-trade prices affect the consumer just like other standard prices 

It is certain that the economic effect upon the consumer of a standard price 
is no different whether the price be established by the fair trade type of resale 
price maintenance or other forms of standard pricing. 

Dr. Gordon Siefkin, dean of the School of Business Administration of Emory 
University wrote, in his study Hconomic Aspects of Resale Price Maintenance: 

“So far as the consumer is concerned, it is difficult to distinguish between the 
ease of a large retailing establishment manufacturing its own brand for sale at a 
quoted price and a situation in which a manufacturer establishes the resale price 
of his particular brand.” (Siefkin, Gordon: Economic Aspects of Resale Price 
Maintenance. Incorporated in amicus curiae brief submitted by Georgia Pharma- 
ceutical Association and others to Georgia State supreme court in Cor-Gardner 
Furniture Dealers v. General Electric Co., November 1954.) 

In short, a standard price for a standard brand has the same effect upon the 
consumer, whatever technique of distribution is used to bring that product 
to the consumer at a given price. Certainly, one effect of a standard price 
upon the consumer is to give her a yardstick of quality and fair treatment in 
which she can have confidence. In a price war situation when prices have no 
stability from day to day and even from hour to hour, any consumer is going 
to feel cheated and dissatisfied with her “bargain” if she discovers that her 
neighbor next door got it for less. She is going to be mad at the retailer, the 
manufacturer, the brand and the system which caused her to shop less weil 
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than her neighbor. Her confidence has been destroyed and she may go on a 
kind of buyer’s strike, until prices have settled down to a standard level— 
higher or lower. Such a development is unhealthy even in peak prosperity. 
It is a very dangerous development in a period like the present when sales are 
falling and unemployment mounting. And there are signs everywhere that 
jungle price warfare is already bringing this response from the consumer. 

It is puzzling an dironic that other legal forms of resale price maintenance, so 
extensively used in our economy, have been blandly accepted while the right 
of a manufacturer to establish the resale price on his trademarked produce 
when he distributes through independent wholesalers and retailers—small busi- 
ness has been called into question and condemned simply because it is resale 
price maintenance. 

The Attorney General’s National Committee To Study the Antitrust Laws in 
1955 singled out the fair-trade form of resale price maintenance for attack but 
took no cognizance of other forms of resale price maintenance. Dr. Walter 
Adams, professor of economics at Michigan State College and a member of the 
Attorney General’s Committee who dissented from the Committee’s adverse 
position on fair trade, noted in a statement published in the New York Times 
that manufacturers operating retail outlets establish the resale price of their 
products just as if they fair traded. He said that “I believe if one form of retail 
price maintenance is wrong, all forms are wrong. If we keep one form, we 
should keep all forms.” 

With respect to “forward integration,” the Federal Trade Commission itself, 
in its opinion in the Eastman Kodak case, upholding the right of a manufac- 
turer who also functioned as a retailer to fair trade, said: 

“We can take judicial notice of the fact that many manufacturers are par- 
tially integrated and engage to a lesser or greater degree in some form of whole- 
saling or retailing activity. In fact, the volume of direct selling in this country 
has reached tremendous proportions. This is so of manufacturers who fair 
trade as well as with others. As a matter of fact the practice of selling ex- 
clusively through the regular channels of distribution is almost becoming the 
exception rather than the rule.” (Opinion of the Federal Trade Commission in 
the matter of Eastman Kodak Co., docket No. 6040, Jan. 6, 1955.) 

In this same opinion the Federal Trade Commission cites data from the United 
States Department of Commerce study, Selling the United States Market, giving 
the following figures on distribution channels for manufactured products of all 
industries : 





Percent 

Sales to or through own wholesale or retail branches or stores______---~- 24.5 
Sales to other wholesalers, jobbers, or retailers....._._...__.-...-..._~. 44.7 
SR NS i RCN SS i 1.6 
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In addition to manufacturer-maintained pricing systems used through forward 
integration, house-to-house selling, and the agency or dealer franchise, resale 
price maintenance is also carried on under consignment Selling. As just one 
indication of how extensive this is, the newsstand price of every newspaper and 
magazine in the country is established and maintained by publishers, and the 
newsdealer who sells at any other price is immediately cut off by the publisher. 

The maintained resale price is a standard-of-value price. Its use is not con- 
fined to manufacturers. Large retailers with so-called private brands, who 
franchise other dealers, require them to maintain the prices on these brands 
regardless of any other pricing practices in which the giver or receiver of the 
franchise may engage. 

It is significant that no one has ever seriously proposed that all forms of 
resale price maintenance and all forms of standard pricing be extirpated from 
the American economy. To do so would produce unthinkable chaos in many 
areas of American life. 

There is impressive evidence that the consumer benefits from standard pricing. 
There is no evidence that she is affected injuriously by it. Why then should 
the one form of standard pricing of trademarked products which small business 
needs to survive not be legalized nationally? Failure to enact H. R. 10527 or 
S. 3850 will not benefit the consumer in the short or long run but it will injure 











baer rin 


376 DISCOUNT-HOUSE OPERATIONS 


the whole economy and the consumer's prospects as a wage earner by threaten- 
ing the existence of small business as a vital source of jobs and business 
activity. 

WHO SHALL FIX THE PRICE? 


The opponents of fair trade condemn it as “price fixing.” This phrase has a 
growl connotation. It implies a kind of collusion among competitors that is 
forbidden by the antitrust laws, by the State fair-trade laws, and by H. R. 
10527 and S. 3850. 

If we disassociate this term from its opprobrious implications, we will have 
to recognize that whenever buying and selling takes place in our economy, some- 
body has to fix or set a price except in auction sales and in those relatively 
few situations where prices are negotiated between seller and buyer. 

The economic thinking of some fair-trade opponents seems to imply that the 
consumer should have the right to fix the price. This, of course, contradicts 
the whole concept of a free-enterprise economy based upon a profit, since all 
consumers, including you and me, would prefer to pay nothing at all. This 
approach might work for a while in a barter economy but even there each 
consumer would want to give less and less work for what she received. Short 
of paying nothing, the consumer wants to pay a little less than possible. She 
is paying as little as possible now when she pays a fair price which enables 
the producer who manufacturers a product in full and open competition, and 
the distributor who sells it, to make a profit and to keep employment going. 
When the consumer pays less than that, she is being subsidized at the expense 
of the retailer or the manufacturer, or both, and of the whole economy. 

It is erroneous to assume that the consumer can or should fix a price. A price 
is fixed by someone who wants to sell something. The consumer can accept or 
reject that price. And consumer behavior will indicate whether a given price 
is high. It is high when a consumer refuses to pay it and buys a competing 
product at a lower price. That the fair-trade prices On popular brands have 
not been high has been demonstrated by the fact that the brands have become 
popular at these prices—so popular that the price cutter can exploit their 
popularity in using them as cut-price bait. 

I might add that an exceedingly low price is one in which profit does net 
inure to the producer of a product or to the members of his distribution system. 
Where there is no profit, the distributor will eventually drop the product and 
promote other goods. But the manufacturer, in this event, has no recourse 
but to the bankruptcy courts while his employees seek other employment or 
join the ranks of the unemployed. 

Somebody must fix the price of a product when it is to be sold. Who shall 
fix the price—retailer or manufacturer? Those who believe in no-holds-barred 
price competition wind up taking a very ambivalent position toward the retailer. 
Their so-called logic compels them to apply the law of the jungle—might makes 
right—to the retailer. If he cannot survive tooth-and-claw price wars with 
the giants, let him go under, they say. On the other hand, these same economic 
theorists would vest the retailer with sole power over price, whether the article 
to be priced is or is not identified by a producer’s trademark. 

To vest the retailer with sole power over the price of an identified product 
is to clothe him with the power to destroy the goodwill which rides with the 
product, and to destroy all the economic activity and employment which depend 
upon the effective selling of that brand to a mass market. Given sufficient 
resources and determination, the retailer need only persist long enough in a 
price-cutting program to eliminate that produce from his trading area. 

If we operate on the assumption that the retailer is the only person who has 
the right to set a price, then we must accept the consequence that a price 
cutter can destroy the goodwill symbolized by the manufacturer’s trademark 
as well as the market and the distribution system for the product. For this is 
what the price cutter does when he fixes price at profitless levels. He is using 
his power over price to destroy profit, product, market, competitors, and jobs. 

The overwhelming majority of United States retailers concede that a manu- 
facturer of a trademarked product has the right to establish the resale price 
of his product to safeguard the value of his trademark and the stability of his 
distribution system. A mere handful of retail operators over the Nation hold 
that they, and they alone, should have a kind of divine right to establish the 
consumer prices on the manufacturer’s goods. In short, those who oppose fair 
trade as price fixing really wish to have a monopoly on price fixing. 
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I know of no guaranty that a retailer-established price is certain to be any 
fairer to the consumer than that established by the manufacturer. A retailer 
fixes prices exclusively in the light of his.ewn pecuniary interest. This fact 
appears to be overlooked by those who assert that fair trade is somehow iniqui- 
tous because it permits private sellers to fix resale prices in their own pecuniary 
interest. Certainly, anyone who sells anything, be he manfacturer, wholesaler, 
or retailer, is in business for profit. 

It is the manufacturer who has the greatest stake in the fate of his trade- 
marked product. It is the manufacturer who has invested substantial sums 
und many years in developing and promoting consumer demand for and con- 
fidence in his trademark and the product which it identifies. It is the manu- 
facturer who stands to lose the most if price cutting undermines public confi- 
dence in his trademark, and shrinks the market and the distributive system for 
his product. 

The controversy over whether a retailer or a manufacturer shall have the 
exclusive right to fix the price of a trademarked product devolves upon the 
issue of property. The retailer asserts, “I have paid for the manufacturer's 
product, I own it and I have the right to sell it at any price I please.’ While it 
is certainly true that the retailer owns the product—the tangible goods—it is 
equally true that he does not own the manufacturer’s trademark, which is in- 
tangible but very valuable property. In the Supreme Court’s Old Dearborn de- 
cision, upholding the constitutionality of the State fair-trade laws, the Court 
clearly recognized that the retailer does not own the imanufacturer’s trademark 
and that the manufacturer has a right to safeguard his property, namely, his 
trademark, by establishing his resale price. The Supreme Court said: 

“The primary aim of the law is to protect the property—namely, the good- 
will—of the producer, which he still owns. The price restriction is adopted as 
an appropriate means to that perfectly legitimate end, and not as an end in 
itself. * * * 

“+t * * We are here dealing not with a commodity alone, but with a com- 
modity plus the brand of trademark which it bears as evidence of its origin 
and of the quality of the commodity for which the brand or trademark stands. 
Appellants own the commodity; they do not own the mark or the goodwill that 
the mark symbolizes * * *” (Old Dearborn Distributing Co. v. Seagram Dis- 
tillers Corp., 299 U. S. 183, 57 S. Ct. 139, 81 L. Ed. 109 (1986) ). 

It is precisely the manufacturer’s most. valuable intangible property—his 
tradmark—that the price cutter exploits for his own purposes although he does 
not own it. Ironically, the greater the success of the manufacturer in making 
his trademark valuable, the greater is the price cutter’s incentive to expolit it, 
however much its value is destroyed in the process. Yet these same price cut- 
ters stringently maintain their resale prices on products sold under their own 
label and through franchise arrangements, require any other stores handling the 
price cutter’s private brands to respect the resale price. The logic of those who 
glorify the price cutter apparently does not include the Golden Rule. 

The late Mr. Justice Brandeis has summed up the implications of vesting the 
retailer with the sole power over price, as follows: 

“If a dealer is selling unknown goods or goods under his own name, he alone 
should set the price, but when a dealer has to use somebody else’s name or 
brand in order to sell goods, then the owner of that name or brand has an 
interest which should be respected. The transaction is essentially one between 
the two principals—the maker and the user. All others are middlemen or 
agents, for the product is not really sold until it has been bought by the con- 
sumer. 

“Why should one middleman have the power to depreciate in the public mind 
the value of the maker’s brand and render it unprofitable not only for the maker 
but for other middlemen? Why should one middleman be allowed to indulge 
in a practice of price cutting which tends to drive the maker’s goods out of the 
market and, in the end, interferes with people getting the goods at all?” (Bran- 
deis, Louis D., Cutthroat Prices, Harper's Weekly, Nov. 15, 1913, pp. 10-12.) 
Self-competition versus constructive competition 

Those who cling to the theory of unrestrained price competition at the retail 
level, regardless of consequences, as the main fulcrum of our economy are in- 
sisting that the producers of trademarked products be forced to compete with 
themselves. Yet our laws make no requirement for self-competition in other 
areas, and reputable retailers long ago abandoned the bargaining-with-customers 
form of self-competition for the one-price-to-every-customer policy we now accept 








378 DISCOUNT-HOUSE OPERATIONS 


as standard. It is regrettable that the discount houses have revived this oriental- 
bazaar approach to retailing in today’s market place. Of self-competition, Mr, 
Justice Brandeis said: 

“* * * no man is bound to compete with himself. And when the same trade- 
marked article is sold in the same market by one dealer at a less price than by 
another, the producer, in effect, competes with himself” (Brandeis, L., supra). 

Self-competition and its ultimate consequence, profitless goods, is a destruc- 
tive type of competition. The fair-trade principle encourages constructive com- 
petition by helping efficient competitors all, medium, and large—to stay in 
business because the opportunity for profit is available to them. During the 
past 27 years of fair trade, the country has witnessed spectacular research expan- 
sion and remarkable discoveries and product improvements in many fields. Many 
manufacturers report that a substantial percentage of today’s sales, often upward 
of 50 percent, is accounted for by products which did not exist 5 years ago. The 
incentive of opportunity for profit has stimulated intense and meaningful techno- 
logical competition, which has benefited the producer, the distributor, the con- 
sumer, and the American economy. 

It is technological competition among manufacturers which has opened up 
new frontiers of expansion and given the consumer more miracles for her dollars 
than Jules Verne ever dreamed of. It is technological competition which truly 
brings prices down through the economies of mass production sustained by 
profitable mass distribution. In this process, small business plays an indis- 
pensable role in providing a very considerable share of the outlets for making 
goods available to the consumer on every Main Street, small as well as large, 
in America. 








CONCLUSION 

The purpose of this committee is to weigh the problems confronting small 
business and solutions for these problems. There are, certainly, a number of 
serious problems respecting small business to which the committee must give 
its attention. However, small business recognizes this basic fact: It cannot 
continue to exist if it cannot make a profit on the goods it sells. It cannot exist 
if the prices of the national brands which are small business’ bread and butter 
are at the mercy of giant competitors’ efforts to dominate the market place. 

Mr. Mermey. It is a very great privilege to appear before you. 
I think this is my first time. It is equally a privilege to appear 
following Stan Weigel’s testimony, with which I am in complete 
accord. 

I do not want to take very much time. I do want to make a few 
points, if I may, concerning some of the testimony, and then to make 
a few observations, and I will be through. 

There have been at least three witnesses before your committee 
who, I think, have opening confessed that they are very exceptional 
people, that they can do it better than you can, better than most of 
the retailers of the United States can. 

In fact, what they are doing has been done since the beginning 
of time. All three of these people, in testifying, were very carefully 
applying accounting procedures to justify their right to sell at such 
prices as they thought would serve their particular interests. 

Never once a mention of the interest, perhaps, of the manufacturer, 
the owner of the trademark, not alone of the manufacturer but of his 
employees upon whose product and sale they depend for their jobs, 
upon the communities in which this manufacturer's plants are located, 
upon the employees of all the suppliers of goods and services which 
this manufacturer calls upon. 

In other words, these people were saying, “We have learned ways 
to make money by using something we don’t really own, but we like 
it that way.” 

I think their concern was narrowly for their own interests, and 
I don’t blame them. And I was terribly pleased that Stan Weigel, 
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coming up here, pitched it on the basis of the concern which the 
Congress and the Senate of the United States should have, not in a 
particular manufacturer or a particular retailer who says he has dis- 
covered a new method of selling for less, but, rather, in the concern 
of the American people as citizens, in the American oeople’s aspira- 
tions for employment without which they are out of business as con- 
sumers. ‘That, they did not tell you. 

One of the witnesses did tell you that he believes in free enterprise 
from here on out, all the way up to the point where somebody can 
beat him at hisown game. Then he wantsalaw. That was the repre- 
sentative of Mr. Schwegmann. 

You spoke about the fellow who goes from house to house. This 
is an extension of the remarks that Stan made, of the people who 
practice resale price maintenance now, legally, without benefit of fair 
trade. 

You spoke about the people who go from house to house. Once 
upon a time I was one of them myself, not a very successful one, but 
one of them. They are not permitted by their employers, the manu- 
facturers of the seed that they sell, to sell at less than the price 
established by the manufacturer. 

While they may get 40 or 30 percent commission, and they may 
like these canvassers and door-to-door salesmen, and they may like 
to chisel the price a little bit and maybe sell a few more, once they 
are caught doing it, those particular canvassers are searching for 
another job. The manufacturer does not permit it, and properly SO, 
because the manufacturer cannot afford to be in competition with 
himself. 

Some of the people who have testified here against the bill seem to 
me to contradict the position of the Department of Justice this morn- 
ing. Here the Department of Justice says through its representative 
that without fair trade, the discount houses won't and couldn't 
prosper. Well, these discount houses are presumably very smart 
people. I can’t believe that, if that were the fact, they would be 
coming here opposing S. 3850 and H. R. 10527. 

tather they would ask for it, for this umbrella that the Department 

fut ice says exists for them. And, likewise, when they talk about 
competition and the lack thereof, and they point out there are only 
3 brands of toothpaste, in fact, if they look up Consumers Union, 
the annual buying guide, they will find 89, and they will find a range 
of prices that will knock their eyes out in every one of the lines they 
talk about. 

But, as to just this little bit of competition, they talk about private 
brands being made possible by the umbrella. Fine, fine. What does 
it show? It shows that the fair-trade laws have stimulated compe- 
tition, not thwarted it. 

As far as I am concerned, more power to the Sears-Roebucks who 
do about $4 billion worth of business at retail today. I don’t know, 
by the way, whether Sears is a retailer having manufacturing facilities 

a manufacturer having retail outlets. No matter; some ninety-odd 
cidiall of all that $4 billion is done in Sears’ 44 brands. Wonderful. 
Does it mean that they sell for less than other brands sell for? Fine. 
You are giving the consumer alternatives. 
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When Sears develops its brands, you are giving them alternatives. 
When the giant retailers of this country and the supermarkets and 
the chainstores are developing what are called private brands, some 
of which are more national than a good many of the national brands 
with which they compete, you are giving the consumer alternatives; 
and, once you do that, then the consumer is really king. 

The consumer never fixes the price. As Stan Weigel said, he does 
not fix it. Some seller fixes it. But the consumer says, “yes” or “no” 
And if he says “no” often enough, you know that price is too high. 

And in respect of those things that have inspired your loss- leader 
bill, in respect of the items used as loss-leaders—and I define a loss- 
leader, by the way, not as something sold at less than cost but rather as 
a popular item of branded merchandise advertised and offered for 
sale, not for the purpose of selling that article but for the purpose 
of increasing trade, traffic in a store. I consider that a degree of 
commercial immor ality. 

But nevertheless, what items do they pick? Those that were so 
high priced that the consumer wouldn’t buy it? No. They pick 
those items that obviously were priced right all of the time, because 
the public bought them in such quantities as to make these items the 
most popular items in the respective lines. That is why they pick 
them as loss-leaders, not because they are mispriced, but because they 
are properly priced. 

And that is why having established the true value, like our friend 
did in St. Petersburg in “selling a dollar bill for 95 cents, one to a 
customer. Why? Because he was very eflicient I suppose and he 
could sell it. So they do with those articles in the market place that 
have established true worth in the consumer’s mind. They don’t pick 
mere miscellaneous linament that nobody ever heard of; no, sir. Only 
the great brands. Because it is by the gre: at brands that they can 
establish the misimpression in the consumer’s mind that everything 
they carry is equally priced. 

I know Mr. Masters testified here yesterday and he indicated some 
average figure of overall cost. From my point of view, it is unimpor- 
tant whether his figure be right or wrong. But I can assure you that 
there are very few operators of retail establishments in the U nited 
States who use the loss-leader technique of selling, who do not in 
those very same establishments at precisely the time they are offering 
loss-leaders at no profit, who do not at those same times actually sell 
other merchandise carrying higher markups than most of the fair- 
trade markups you have heard about, the same stores. 

They are champions of the consumer, they say; but let’s not kid 
ourselves. A guy behind a retail counter is in business to make a 
buck. If he is going to practice philanthropy, he is going to do it 
after store hours and not during. 

This business of making surveys, as we now have one from the De- 
partment of Justice this” morning, an 8-city survey, 132 fair-trade 
items in non-fair-trade cities, I am sure certain items bought in cer- 
tain stores at certain times and then compared with prevailing fair- 
trade prices—and the Department of Justice sits here this morning 
and tells you with a straight face 27 percent less than fair-trade 
prices. I hope they have taken ever y item in the store and I hope 
they can find that same 27 percent less, because if they could, then you 
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and I would know that they were dealing with hallucinations. Such 
stores do not exist except in somebody’s imagination. 

Senator Humpnrey. I do not get the point there, Mr. Mermey. 

Mr. Mermey. My point is that it isn’t possible to come here and 
offer a study implying that fair-trade prices are 27 percent too high, 
because, in fact, if you cut those fair-trade prices by 27 percent and 
you applied that to all stores in the Nation, you would not have re- 
tailing in America. You would wipe out all of the margin and then 
some. That is my point, sir. 

Senator Proxmire. Are you also implying they make up for the 
fair trade, the lower price, in higher prices for non-fair-traded 
products. 

Mr. Mermey. Senator, I listened to you this morning and I was 
very much pleased. At any rate, any store, including the gentlemen 
who have testified against fair trade, operate on the basis of an aver- 
age mix of price. ‘They can’t possibly operate on a uniform markup 
of 11 percent or 20 percent or 19 or 30 or 34 or 35, as you would need 
in a department store. 

If you operated that way, you would be competed out of business 
in certain lines, so that you have an average mix of prices. You have 
a see-saw. Some prices may be low for competitive reasons. Others 
have to be high. The overall mix of prices must yield you the margin 
whatever you may require to stay in business. 

Now then, on this subject, I doubt that anybody would accuse Dun 
& Bradstreet of having any interest whatsoever in the pros and cons 
of the fair trade issue. 

And Dun & Bradstreet testified in 1952 in the hearings on the 
McGuire bill, and you could get the same testimony today, that it 
isn’t possible ever to determine effectively what effect if any fair-trade 
prices have on consumer prices, because first of all you don’t know the 
amount of fair-trade goods being sold, and at what prices, and when. 
And, second, if you did know, you then would have to determine what 
effect those prices had on the pricing practices of every other article 
in the store, and there is no way to do it, says Dun & Bradstreet. 

And, I am sure there isn’t. But, you see, people would like for you 
to believe that water, in fact, can run up hill. I saw that optical 
illusion in an establishment outside of Antwerp in 1988 when I was 
then associated with the New York World’s Fair and tried to bring 
it here, the optical illusion of water running up hill. It is very easy 
to do. All you do is have the water here and have a wall here and 
don’t indicate the power that is there. And so you can in retailing. 
You can always indicate, create an optical illusion of cheapness, of 
inexpensiveness, of real bargains by hiding the margins. 

It is no accident. These people who are going into private brands 
aren't doing so because they like to sell their brand against yours, 
your fair-traded brand. The only reason retailers go into private- 
brand operations is because they yield them a bigger profit than the 
fair-trade product will yield them. That is why they go in, for no 
other reason, because retailers are not sentimental about somebody 
else’s goods. They are interested in the end result, and I don’t blame 
them and I think it is wonderful. But when you find the develop- 
ment of private brands more and more, you find they go there because 
that is where they can make more money than in the fair-traded 
brands. 
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You hear of markups of 400 percent on aspirin, Senator Long said. 
I don’t believe it. I know it isn’t true with respect to aspirin, Bayer 
aspirin. I know that is 34 percent; not 400, not 50, but 34. And if 
you are looking at articles in competition with it, you have over 100 
different brands of aspirin and other analgesics that presumably will 
do what aspirin does, at a wide range of prices. 

Now if the consumer insists that the one she wants is Bayer or 
Squibb or any of the others, Saint Jo, or if she prefers Bufferin, who 
is going to deny her the right? And, it is because she insists on it that 
somebody wants to say, “You come into my store and I will give it to 
you for a bargain.’ 

And, when that h: appens, it comes to my next point. Nobody in this 
country of ours moves profitless goods. ‘The manufacturer won’t pro- 
duce them if he can’t make money doing it. The retailer won’t sell 
them if he can’t make a profit in either 1 of 2 w: ays. 

The first is a straight dollar profit on his margin, or failing that, a 
profit in what we c all store exploitation, increase in traffic, and it is 
wonderful. 

When you get the prices broken as they were when G. E. and 
Sunbeam went off, there is a rush to buy, but pretty soon all of the 
establishments competing with the disc ,ount houses—these department 
stores are not quite so stupid as some people believe, they know their 
business too. 

At any rate, competing with them at the same price, and pretty soon 
the discounter had no more interest in those brands whatsoever, be- 

cause he could not increase his store traffic, he could not make a dime 
out of the sale and very often, from one case that I know in New York, 
they said, “Look, we haven't got it. Why don’t you goto A.&§ 
They carry it.” 

They could not care less for the brand, and this was my point, when 
all of this discussion was going on here about how I can sell it for 
20 percent or 18 or 17 percent only concern for themselves. Fine. 
No concern for the manufacturer, upon whom tens of hundreds or 
thousands of people are dependent for their direct jobs and upon 
whom a thing that we call small business, the real mass distribution 
system of the United States, depends for its vis ability. 

You put an incentive for profit really to work in this committee 
and you will find what our friend Mr. Stan Wiegel over here tells you. 
If the ince ntive is there, the opportunity for profit, if the opportunity 
for profit is there, you will get incentive and you will get sales. The 
idea of taking products that were selling at high speed, you had it tes- 
tified to before the House, Rubbermaid products, 20 percent of his 
work force off. Why? Not because his products couldn’t sell. They 
were selling like mad. But when G. E. went off, the retailers around 
the country said, “We can’t afford to stock Rubbermaid. We can’t 
afford to stock Bissell carpet sweepers because we are afraid we will 
lose money on our inventory. If we have one in the shop, we will sell 
it, but we can’t afford to stock it.” 

And when Rubbermaid says, “Look, I am going to stay on fair 
trade.” They say, “That is what the other fellows told us too, and 
they have got more money than you and they couldn’t stay on. 

For years we have been saying that if you price-cut trade-marked 
articles enough you will kill them, and ev erybody laughed at us. 
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Because all we could do is tell them the Ingersoll story that was 35 
years old. ‘These last 6 months have changed that picture, changed it 
enormously. We know today that it isa fact. 

I read in the Wall Street Journal an editorial writer telling a good 
many of the corporations of this country how stupidly stubborn ‘they 
are, refusing to take advantage of the greatly increased sales oppor- 
tunities by getting away from ‘fair trade ¢ entirely, 

Don’t tell me that General Electric is stupid or Sunbeam or the 
thousand or more other corporations in these United States that want 
fair trade. They are not trying not to get sales. They are trying 
to get more sod more. But they know that mass production de- 
pends on mass distribution, not of 6 guys in each State but of 1,700,- 
000 retailers in these whole United States. 

Senator Humpurey. Eac h carrying a little inventory. 

Mr. Mermey. Each carrying a little inventory and each not at all 
afraid of some guy in a metropolitan center sucking the business out 
of a small community in another State, sucking it out by price reduc- 
tion through nation: ul advertising. 

There is more States rights there, gentlemen, than you will find 
in the great discussions we have. 

There is an advertisement in a New York paper by a Sam Goody 
on recordings ; and, from Michigan you get word from a great depart- 
ment store, “I can’t sell any recordings this week because Sam Goody 
has got the price so low I just can’t sell any.” And Sam Goody 
will ‘get that business and 18 other guys will siphon the business out 
of Minnesota, out of Wisconsin, out of Georgia, and out of Senator 
Long’s Louisiana. That is the type of thing we are dealing with here. 

And, as to commerce: A lot of questions about interstate commerce, 
and I will leave you. 

They speak about the commerce from the producer to the whole- 
saler to the retailer, and then they wonder does it become interstate 
commerce from there. 

Gentlemen, I wonder if you would look at another view of inter- 
state commerce. The producer compares to this brain of yours and 
mine. Why does he manufacture? Not because there are retailers 
but because he thinks there is a customer somewhere. The entire 
transaction, as Brandeis said so ably 45 years ago, the entire com- 
merce is between the producer and the customer. Absent the cus- 
tomer, there is no commerce. 

If the producer manfactures and distributes, he is taking some 
exercises in logistics. The commerce doesn’t actually start until the 
consumer has bought one, because, when he has bought one, then you 
get the impulse to make another one. 

And it is the trademark, it is the trademark and the representa- 
tion which that trademark enjoys which makes tomorrow’s interstate 
commerce more than an accident, which permits and inspires the 
development of production schedules and the employment of men 
and women in this country. 

So that, when you fashion in your mind an interstate commerce 
that leaves out the consumer, the only guy for whom the product 
was made in the first instance, it seems to me you are in the same 
position of this Army of ours developing all kinds of ordnance that 
isn’t worth anything until such moment as that ordnance, that am- 
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munition, fulfils the purpose for which it was manufactured, namely 
delivery ‘from the guy at the front line to the enemy. "Then it 
becomes effective. 

You make it ahead of time in case you may require such delivery. 
And if you had no potential enemy in mind at any time, you would 
not be producing ordnance. 

T have spoken a long time, Senator. 

Senator Humpnrey. And very effectively. 

Mr. Mermey. I sometimes get steamed up. You know, as perhaps 
Senator Proxmire does not know, that I get paid for this. One of the 
gentlemen out here calls me a lobbyist. I don’t mind being called that. 
A lobbyist is a guy, as you know, ‘who happens to be on the other side 
of your bill. If you are on his side you are petitioning the Congress. 
If you are against it you are a lobbyist. 

Just as I am an educator, if I am advancing somebody else’s cause, 
and I am a propagandist if Iam trying not to. But as you know also, 
I too came out of retailing, out of very small ret tailing, papa-and-mama 
retailing. I was born and br ought up in a retail store, and I am one 
of these papa-and-mama stores “that are so terribly inefficient. We 
were inefficient enough in 1915 to operate a store near Father Duffy’s 
in the Bronx and do ‘about $2,000 worth of business a week, which for 
us in those times was fantastic. 

Why were we kicked out of business? Price cutting. Chains moved 
in and price-cut the existence out of us. I don’t mind it now. I worked 
my way through college. But I don’t want anybody to say that I 
appear here because I get paid. I have an emotional involvement, a 

»ersonal interest in this ‘subject, and, whether I got paid or not, I would 
bs here, because I happen to believe ever so strongly that you will not 
have merely a good country or a good political ‘and social soc iety if 
you eliminate any substantial number of the 1,700,000 people in the 
United States who represent small business, and, if you destroy the 
dream of other people who would like to be small business, their con- 
tributions cannot be measured by calculus nor by an adding machine. 

Their contributions are local, social, cultural, politic al, and eco- 
nomic. And I hope that you will in your good conscience, and the 
Senate committee to which you referred will in its good conscience 
see not merely to protect small business, but, with Mr. WwW eigel, to pro- 
tect a great America. 

Thank you. Any questions? 

Senator Humrnmrey. Senator Proxmire. 

Senator Proxmire. I just want to thank you. I am sorry I missed 
some of your testimony, but it was certainly very inspiring and ex- 
tremely informative. I appreciate it very, very much. 

Senator Humrnurery. Mr. Mermey, we are very grateful to you for 
your presence. As I indicated earlier to Mr. Weigel and to the other 
witnesses, those on both sides of the issue, that the place really now 
where we want you to appear is when the hearings are called by the 
subcommittee of the Senate Interstate and Foreign Commerce Com- 
mittee under the chairmanship of our colleague here on this committee, 
Senator Bible. We want you to be there, and I know you will be. 
And I hope that the message which you delivered so brilliantly here 
receives wide acceptance and a wide hearing in the Congress. 
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It seems to me that there is a great need for it. There is one point 
that I haven’t emphasized too much in these hearings because I did 
not want to take the time; that is the social implications, the social and 
political implications that are involved in our whole free- -enterprise 
system and what happens to them. 

I have never felt that the ultimate standard by which one should 
judge legislation or any other act is efficiency. I do not say that that 
is not an important factor in the total judgment, but it cannot be the 
sole factor, nor can profit be the sole factor. 

I suppose my involvement in so-called fair-trade legislation and 

tobinson-Patman legislation, antitrust legislation—and it all goes 
together, in a sense, as far as I am concerned—is the picture that I 
have in mind of the kind of a social structure in which I want to live 

and in which I would like to have my children live. 

And I do feel strongly, as does Senator Proxmire, with whom I work 
on subcommittees here in Congress, about the importance of a family 
farm. Iam not at all confused about the fact that a big commercial 
farm—and I have seen them out on the west coast, for ex: ‘ample, where 
they have 500 cows and these milking barns. I know that they can 
produce milk and I know that they can bottle the milk and I know 
that they, perhaps, can undersell some of our Minnesota or Wisconsin 
dairy farmers. 

But, I will add what a terrible country this would be if there were 
only milk barns. One of the greatest things in the Nation is the 
individually owned, privately owned farm, f: umily farm. I also think 
it is pretty efficient. Don’t misunderstand me, but I also believe the 
people who operate it are a lot smarter than some of their critics. I 
have been out and talked to some of these people and I will tell you 
they know what is going on. 

The same thing “applies to retailing, all the way down the line. I 
was interested in Mr. Rothschild’s statement about men’s wear be- 
coming interested now in fair-traded commodities. I have never 
bought a shirt in my life that I didn’t buy because I read something 
about it and knew it had a good reputation, or I was told it was good 
long enough so that I belie ved it. What is mor e, I haven’t been fooled. 

I feel that the name-brand shirts I purchase are good shirts, and I 
expect to pay a certain price for them. I know, for example, that a 
Manhattan shirt, a Van Heusen shirt, an Arrow shirt, or whatever 
it may be, has a price fixed on it and I see that price advertised and 
that price tells me I am getting that much goods, I am getting what 
I pay for. 

Iam sure I am geting what I pay for when I buy that. Iam not at 
all sure when somebody just sticks a label inside and he doesn’t know 
what to call it so he calls it the Jo-Jo shirt, or something. This is 
why Iam involved in this type of study. 

All of this has been an exercise in preparatory y work for legislation, 
we hope, and I want to conclude by saying that these bills are always 
subject to modification, as you know, Mr. Mermey. 

We will welcome the legal advice and counsel that we have received 
from such a distinguished lawyer as Mr. Weigel, and we hope that we 
will be able to perfect something that will be helpful, between now 
and the end of this session. 

Thank you very much. 
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This is the end of the witness list. I have one little suggestion. In 
order that additional statements might be included in case there are 
others who want to make such statements, I am directing that the 
record be kept open for 10 days so as to receive additional statements 
which as yet have not been made available to the committee or have 
not been received. 

I think that will take care of it very well. 

Thatisall. Thank you. 

(Whereupon, at 5:05 p. m., the subcommittee adjourned.) 
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APPENDIX I 


TELEGRAM From L. M. VERMES, SPRINGFIELD, MAss., EXPRESSING VIEWS ON 
DiscouNT HouUsE PRACTICES 


SPRINGFIELD, MaAss., June 23, 1958. 
Senator Hunert H. HUMPHREY, 
Chairman, Small Business Subcommittee, 
Washington, D. C.: 


As a small retailer of typewriters and office equipment, we find the unscrupu- 
lous tactics, malicious representations of the discount houses in this area has 
caused us to compete on a subsistence level. Their practice of selling below cost 
as a leader or at practically cost is disastrous not only to small retailers, but in 
our opinion the entire American economy. We believe the small-business man 
who is the backbone of American business stability is seriously threatened by 
the menace of these unprincipled discount houses. 

L. M. VERMES, 
Vermes Typewriter Center. 





APPENDIX II 


LETTER FROM CHARLES WESLEY DUNN, CHAIRMAN OF NEW YorK STATE BAR 
ASSOCIATION, EXPRESSING VIEWS ON RESALE PRICE MAINTENANCE 


New YorK STATE BAR ASSOCIATION, 
SECTION ON ANTITRUST LAw, 
New York, June 13, 1958. 
Hon. Husert H. HUMPHREY, 
United States Senator, 
Senate Office Building, Washington, D. C. 


DEAR SENATOR HUMPHREY: It has been some time since I have communicated 
with you about legislation. I now briefly write about S. 3850, which you have 
introduced, and I am informed that this bill may be discussed at the June 23-25 
hearings by the Senate Small Business Subcommittee, of which you are chairman. 
Hence I request that this letter be placed in the record of such hearings. 

S. 3850 enacts a Federal fair-trade law, which authorizes the manufacturer 
of a trademarked article to fix its retail price in all States by trade notice. 
Hence it differs from the State fair-trade legislation by not tying that authority 
to a conract basis. The executive committee of this section on antitrust law 
of the New York State Bar Association has unanimously authorized me, as 
chairman, to oppose the Federal law proposed by this bill. For it would thus 
destroy the competitive price system at retail, which our antitrust laws were 
enacted to preserve. In doing so, this bill would prevent economic price compe- 
tition between retailers, which is essentially beneficial to the consuming public, 
and it would artificially maintain retail prices, whereby our national problem 
of a high living cost would be seriously aggravated. This appraisal is confirmed 
by the Federal Trade Commission’s earlier study of retail price maintenance, 
and if it is correct, the enactment of this bill would be basically detrimental to 
the national interest and the public welfare. 

In 1953 the Attorney General appointed a national committee to study our 
antitrust laws, which included over 60 antitrust lawyers and economists through- 
out the country, and I was privileged to be a member of it. In 1955 this com- 
mittee made a report that is a public document, which condemned such retail 
price-fixing legislation. (I annex a pertinent excerpt from this report.) More- 
over While this bill amends the Federal Trade Commission Act, the Commission 
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strongly condemned similar H. R. 10527 in the House hearings thereon for 
essentially the above reasons, and the Department of Justice joined in that 
condemnation. In addition strong statements have been filed against that House 
bill by major national associations representing labor, agriculture, and the con- 
suming public. Further, Congress previously refused to enact similar legislation 
for the District of Columbia. It may be finally said that aside from being 
fundamentally unsound, S. 3850 is open to sharp constitutional objection, to the 
extent it undertakes to validate retail price fixing in the 3 States which have 
refused to enact similar legislation and in the 19 States in which similar legis- 
lation has been invalidated. That comment leads me to add that at the very 
least S. 3850 should exempt retail prices in these States, and it should also 
authorize the Federal Trade Commission to police the retail prices fixed under 
it, to assure their fair and reasonable character. 

You have also introduced §S, 3851, to enact a Federal law against loss-leader 
retail. I suggest that this bill is a sound substitute for S. 3850, from the stand- 
point of public policy. For on the one hand it would prohibit unfair price cutting 
and on the other hand it would permit economic price reduction. 

I remain, with high esteem and warm regards, as always, 

Sincerely yours, 
CHARLES WESLEY DuNN, Chairman. 


{Excerpt from 1955 report by the Attorney General’s National Committee To Study the 
Antitrust Laws, p. 154] 


On balance, we regard the Federal statutory exemption of fair-trade pricing 
as an unwarranted compromise of the basic tenets of national antitrust policy. 
We recognize that the legislatures of 45 States have at some time accorded official 
sanction to fair-trade pricing; that the Congress twice deferred to State enact- 
ments by creating Federal fair-trade exemptions from antitrust prohibitions, 
and that without Federal immunization fair-trade pricing, as a practical matter, 
eannot survive. Nevertheless, the throttling of price competition in the process of 
distribution that attends fair-trade pricing is, in our opinion, a deplorable yet 
inevitable concomitant of Federal exemptive laws. Moreover, whatever may 
be the underlying legislative intent, any operative fair-trade system facilitates 
horizontal price-fixing efforts on the manufacturing and each succeeding distribu- 
tive level. And the prominent existence of a Federal price-fixing exemption not 
only symbolizes a radical departure from national antitrust policy without com- 
mensurate gains, but extends an invitation for further encroachment on the 
free-market philosophy that the antitrust laws subserve. 

We therefore recommend congressional repeal both of the Miller-Tydings 
amendment to the Sherman Act and the McGuire amendment to the Federal Trade 
Commission Act, thereby subjecting resale-price maintenance, as other price- 
fixing practices, to those Federal antitrust controls which safeguard the public 
by keeping the channels of distribution free. 


APPENDIX III 


Letrer From Paur C. WILiAMs, PRESIDENT, O. M. Scotr & Sons, MARYSVILLE, 
OHI0, EXPRESSING VIEWS ON RETAIL PRICE CUTTING 


O. M. Scorr & Sons, 
Marysville, Ohio, June 20, 1958. 
Hon. Huserr H. HuMpPuHREY, 
United States Senate, Select Committee on Small Business, Washington, 
D. C. 

Dear SENATOR HumpuHREY: Thank you for your invitation of June 13 to submit 
a statement in connection with your hearings on the subject of discount-house 
operations. Although we are not qualified to discuss that type of operation as 
such, we would like to take this opportunity to express our views of retail price 
cutting on the basis of our own business experience. 

Since we deal in products for use on lawns, our business is extremely seasonal 
in nature. This makes it highly vulnerable to tactics of the hit-and-run retailer. 
When price cutters advertise well-known brands at sharply reduced prices, they 
severely damage the distribution pattern and without making any contribution 
to the economic good of the consumer. 
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A rash of price cutting in a given market during our critical selling period 
largely destroys that market for us for a full year. The price cutters abandon 
the brand as soon as the mischief is done, and the producer has lost his market. 

We believe in and live by competition, and we cherish our opportunity to 
compete for the consumer’s favor in an open and aggressive manner. However, 
when our product is required to compete with itself by the reckless and irre- 
sponsible commercial conduct of price cutters, our ability to compete diminishes. 
This self-competition among different outlets for the same branded product is 
morbid competition, a perverse corruption of the concept of competition itself 
which leads to its destruction. No creature, product, or concept, not even a 
humble package of grass seed, should be compelled to feed on itself. 

Therefore, our interest in keeping our product out of the hands of price cutters 
is based wholly on our notions of commercial self-preservation. There is no 
organized community of retailers with whom we deal, and we are subject to no 
pressure to maintain resale prices. No doubt other industries have different 
problems and price cutting is not equally dangerous to their marketing positions. 
In our industry, however, resale price maintenance is essential to preserve an 
orderly pattern of healthy competitive growth which is vital to our survival. 

Yours truly, 
Pau C. WILLIAMS. 





APPENDIx IV 


STATEMENT OF Warren J. BiLKrey, ASSOCIATE PROFESSOR OF Economics, UNI- 
VERSITY OF NOTRE DAME, Notre DAMEB, IND., ON DiscouNT-HOUSE OPERATIONS 


JUNE 20, 1958. 
My testimony touches on three aspects of the broad issues raised by this in- 
quiry, namely, on certain consequences of discount-house operations for con- 
sumers; on retail price maintenance as it relates to the consumer interest; and 
on aids to small business. Only brief comments will be given regarding each 
of these three considerations. 


\. EFFECT OF DISCOUNT-HOUSE OPERATIONS ON CONSUMERS 


It is difficult to make generalizations regarding discount-house operations be- 
cause of the great differences that exist between various discount houses. For 
this reason only certain broad considerations can be given. 

1. To the extent that discount houses fail to provide clerks who are thor- 
oughly and impartially acquainted with the performance and characteristics 
of the products they sell, their customers are forced to place increasing reliance 
on known brand names, on the manufacturer’s reputation and on advertising. 
Should consumers generally come to base their purchasing decisions on the 
matters listed, unknown small producers would find it increasingly difficult to 
enter the market. By the same token firms producing known brands, firms 
which advertise heavily (large firms can advertise more effectively than can 
sinall firms), and firms which have an established reputation (existing repu- 
tation is to a certain extent transferable to new products) would find it in- 
creasingly easy to expand their markets. Such developments would worsen 
the economic prospects of small business, particularly a®the manufacturing 
level. It should be pointed out, however, that discount houses are not the only 
retail group which utilize inadequately trained sales personnel. 

2. Discount houses have increased the freedom of consumer choice. Con- 
sumers who are interested primarily in low prices rather than in credit, delivery, 
service, etce., can get what they want by shopping at a discount house. Those 
who have opposite preferences can shop at a full service store. Prior to the 
advent of discount houses, consumers who didn’t care for the various services 
offered found themselves subsidizing those who did; they had little or no 
choice in the matter. 

3. Discount houses have forced a realinement of profit margins. In the past, 
high margin items were to a certain extent subsidizing the low margin items 
in stores. Economically speaking, this past practice was bad in that it tended 
to lead to a misallocation of resources. Economists generally agree that a 
free-enterprise economy functions best to the extent that the prices charged 
for various items bear a reasonable relation to their cost of production. Con- 
sumers cannot help but be interested in this matter. 
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4. Discount houses have tended to redirect emphasis of merchants from high- 
margin operations to high-volume operations. Economic efficiency is best pro- 
moted when business firms are interested in achieving a large volume of output 
at a low profit margin per unit; unfortunately, many merchants had begun to 
lose sight of this important principle. 

As a net appraisal, it seems to me that up to now the discount houses have 
had a generally good influence on the American economy because of the profit 
margin changes they have forced on the market. However, unless they and 
other retailers can correct the first comment made above (namely, their ten- 
dency to force consumers to place increasing reliance on brand names, on ad- 
vertising, and on manufacturers’ reputations), they may end up doing a distinct 
disservice to our economy by making it increasingly difficult for unknown small 
producers to enter the market. This would have the indirect effect of encourag- 
ing further industrial concentration. 


B. RETAIL PRICE MAINTENANCE 


I do not believe it can be established empirically that retail price maintenance 
per se is necessarily good or necessarily bad for the American economy. The 
reason is that there are many possible ways in which retail price maintenance 
could be accomplished, and the effects of each way may differ considerably. The 
recent fair-trade laws seem to me to represent an unfortunate type of approach 
to the retail price maintenance problem for the following reason. 

1. They were inflexible. All consumers were required to pay the same price 
for fair-traded items regardless of whether or not they were interested in 
buying by cash or credit, whether or not they were interested in the appearance 
of the seller’s establishment or his reputability, whether or not they were in- 
terested in the service he offered, etc. For some people, the retailer’s offer- 
ings are more important than a low price. For others the reverse is true. 
People who move, e. g., are helped little by the retailer’s guaranties. 

2. Retail prices often were set artificially high—as evidenced by the wide- 
spread tendency of the market to undercut the fair-trade prices. By “artificially 
high” I mean prices higher than the reasonable cost of producing and selling 
the item in question. Artificially high pricing would seem to lead to a lower 
volume of sales than otherwise would prevail, with an accompanying adverse 
effect on employment, economic efficiency, etc. 

3. While I’m aware of no empirical evidence supporting this proposition, it 
seems logical that fair-trade pricing must have mitigated against any incentive 
to reduce retail costs in such a way as to benefit consumers. Why try to figure 
out ways of reducing prices if the law doesn’t permit prices to be reduced 
anyway? 

I spite of the above objections to the past fair-trade laws, there still may 
be justification for a certain reasonable retail price-maintenance program if 
competition is reaching cutthroat proportions (although I see no evidence that 
such is the case at present). Where retail price maintenance is warranted, 
however, it should be remembered that the general public, and not merely the 
manufacturers and retailers, have a real interest in what price minimums are 
established. Where such a program is warranted, it seems to me that it 
should be administered by means of a commission composed of representatives 
from the general wiblic and the Government. Public hearings then could be 
held, and basic prices established which seem in accord with the reasonable 
cost of handling the item in question. By basic retail price I mean a price 
which does not take account of the expense of credit, service, delivery, ete. 
Retailers then may charge over this basic price if they wish to provide such 
services. Furthermore, the basic retail price should not be based on the rea- 
sonable costs of the least efficient retailers. Rather, it should be based on a 
bulk-line cost concept such as was employed in the price-fixing programs during 
World War I. It would seem desirable to require that the retail price margins 
so established be subject to periodic review, and that the results of each decision 
by the commission be disseminated to the general public by publication (through 
paid advertising, if necessary) in at least two nationally circulated publications. 
This would enable the public to become aware of the commission’s decisions, 
and should encourage the commission continuously to function in the publie 
interest. 
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Cc. ASSISTING SMALL BUSINESS 


A strong case can be made for the proposition that the American economy would 
be harmed by an undue concentration of business. The concentration problem 
could be approached by imposing restraints on big business, or by positively as- 
sisting the orderly formation and development of small business. Both ap- 
proaches might be desirable, but I should prefer to emphasize the latter. Many 
of the programs developed by the United States Department of Agriculture to 
assist small farmers well might be expanded to apply to small business gen- 
erally. Many specific suggestions could be given, such as making credit more 
easily accessible to small business; extension programs for the small-business 
man to cover topics like bookkeeping, advertising, personnel management, pro- 
curement; etc. Programs for aiding small business could be accomplished 
through a really functioning Small Business Administration or a developed De- 
partment of Commerce. To get popular backing for a positive small business 
program, it would be essential to get across to the public the proposition that the 
funds involved constitute a Federal investment, not a Federal expense. The 
reason is that such programs which stimulate business will expand the Nation’s 
economy, and, hence, our tax base. 

Research in assisting small business should not be overlooked. It would seem 
well for the Government (perhaps in conjunction with a foundation) to provide 
funds to some university for experiments in helping small business. In this way, 
the effects of various small-business programs Could be assessed, and new con- 
cepts developed. 

Except in unusual cases I do not believe that retail price maintenance programs 
would be of material aid to small business. The reason is that competition can 
manifest itself in the direction of expensive plant (especially in retailing), in 
large advertising outlays, in the building of firm reputation, etec., as well as in 
price. Nonprice competition can be just as disastrous for the small-business man 
as can price competition, and the elimination of price competition by resale price 
maintenance would seem merely to accentuate nonprice competition. 


APPENDIX V 


STATEMENT BY WILLIAM HALLER, JR., CHAIRMAN, DEPARTMENT OF ECONOMICS, 
DICKINSON COLLEGE, CARLISLE, PA. 


DIScOUNT-HOUSE OPERATIONS 
JUNE 21, 1958. 

The discount house is a way of getting more goods, in greater variety, to more 
consumers at lower cost. It is a part of a modern revolution in merchandising 
practice, one of the great productive revolutions on which the American economy 
has depended for continued expansion. The agricultural conquest of the West 
has meant abundant food. The technological revolutions in manufacturing and 
transportation have brought goods of all kinds within reach of the common man’s 
budget. The merchandising revolution is creating efficient channels of market 
distribution which can carry this rising flood of material wealth to the consumers 
who can use it. \ 

The merchant who buys goods from a manufacturer, ships, stores, packages, 
and displays them and finally sells them to an ultimate consumer is producing a 
necessary and valuable service. The margin between the price the merchant 
pays and the price he gets is what the consumer pays for the service. The dis- 
count house is simply a merchant who competes with others by offering his serv- 
ice at a lower price. If the Clayton and Robinson-Patman Acts are enforced, 
he has little chance to buy from the manufacturer at an unfair advantage, and 
so his lower prices result from his moving the goods from producer to consumer 
at a lower total margin. 

How is this saving achieved? There are many genuine and legitimate econo- 
mies that the discount merchant may practice. He made do a greater volume of 
business with a given amount of space, help, and equipment. He may economize 
on services to customers, and pass the savings along: The consumer who is will- 
ing to do without delivery, credit service, elaborate display and such can make a 
worthwhile saving by buying from him. He may depend more on advertising 
and news mediums and less on expensive personal salesmanship to bring cus- 
tomers to his store. He may use a better location, more efficient store layout and 
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fixtures and other cost-saving innovations. He may avoid exclusive dealerships 
and thus offer a wider range of choice and achieve a larger volume in a given 
space. He may decide that a small profit per sales dollar will bring him a 
faster growing business and a larger return on his investment and effort than a 
high-margin, low-volume policy. 

Virtually all of these ways of cutting costs and prices work to the advantage 
of manufacturer, merchant, and consumer alike. The manufacturers’ goods are 
going to the customer at lower retail prices, without lower prices to the manu- 
facturer, and are therefore more attractive and salable. The merchant who fol- 
lows these policies can expand his business at a satisfactory profit. The con- 
sumer’s dollar is buying more goods in modern and well-stocked stores. 

Merchants who suffer from discount house competition are finding their best 
defense in well-planned imitation. More and more well-established retailers are 
finding that mass-merchandising economies are making it possible to match the 
discounters’ price cuts. As this trend develops, we may see an across-the-board 
reduction in merchandising costs and margins comparable to the manufacturing- 
cost reductions brought about by mass production. 

The discount house can be a healthy competitive influence in American retail- 
ing if merchants generally have an opportunity to apply the lessons in marketing 
methods that it can teach. Government policy might well emphasize the follow- 
ing points: 

(1) Enforcement of the antitrust laws as an effective check on the arbitrary 
power of bigness and on unfair methods of competition. 

(2) A program of support for the modernization and improvement of small 
merchandising businesses, designed to give them access to both the capital and 
the technical know-how they need. 

(3) Reasonable standards of quality for consumer goods, and restraints on 
dishonest or deceptive labeling and advertising, so that both retailers and con- 
sumers can be protected against the shoddy or overpriced product. 

(4) An educational program both in the public schools and in adult education 
to make people better able to judge the quality of the complex products of 
modern times. The efficiency of the whole merchandising process would gain if 
both merchandisers and consumers knew more about the products they were 


dealing with. 
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STATEMENT OF O. A. JENKINS, WASHINGTON, D. C., ON BEHALF OF THE RETAIL 
JEWELERS OF AMERICA, INC., BEFORE THE SUBCOMMITTEE ON RETAILING, DISs- 
TRIBUTION, AND Farr TRADE PRACTICES, OF THE SENATE SMALL BUSINESS CoM- 
MITTEE 

JUNE 23, 1958. 

This statement is filed on behalf of the Retail Jewelers of America, Inc., the 
national association of the Retail Jewelry Industry, by O. A. Jenkins, director, 
and chairman of the Washington Committee of the Association. 

An an industry composed of small businesses, the retail jewelry industry is 
particularly susceptible to the deleterious effects of predatory price cutting, the 
loss leader technique and other forms of unbridled and detrimental competition 
that today threatens the existance of small business. 

In the past 3 or 4 years the economic stability of a large portion of retail 
distribution has become seriously threatened due to unrestrained price wars. 

As a corollary to vicious loss-leader and bait advertising, the price cutter has 
found it necessary to use some items of merchandise bearing fictitiously high 
prices to offset his reductions of better known and more modestly priced mer- 
chandise. The unwary consumer has been led into a dream world of discount 
buying upon which the discounter can then capitalize. The net result is a 
prostitution of the honest and reliable business methods upon which our economy 
has been based and upon which it has grown. 

It is extremely significant that, recently, many organizations representing 
small business have appealed to the Congress for legislation designed to ade- 
quately protect this substantial portion of our business economy. Many papers 
have been submitted on the technical and economic aspects of this problem, and 
need no further elaboration. 

As a national organization, we naturally have a keen interest in a national 
distribution structure that permits small business to survive and prosper. 
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We are hopeful that the Congress will find the means of protecting the inter- 
ests of small business, whose every endeavor is to serve the communities in which 
they operate in the finest tradition of American enterprise. 

We are hopeful that such remedy will include simple and complete enforcement 
procedures without the prospect of legal perplexities and entanglements. 





APPENDIx VII 


STATEMENT OF JOSEPH A. Durry, ExEcuTIVE Drrecror, AMERICAN BOOKSELLERS 
ASSOCIATION, NEw YorkK, N. Y., IN Support or §. 3850 AnD H. R. 10527 


JUNE 27, 1958. 

My name is Joseph A. Duffy. I live at 557 Pelham Manor Road, Pelham Manor, 
N. Y. I am executive director of the American Booksellers Association. I have 
been in the book business for over 30 years, and I have been in touch with book- 
sellers’ economic problems in my capacity as sales executive for various pub- 
lishers and in my present position as executive head of the book retailers’ trade 
association. 

The American Booksellers Association numbers over 1,400 stores, and its mem- 
bership does an estimated 90 percent of all new trade-book business at retail in 
the United States. Though we number among our members a few of the larger 
department stores with book departments and 2 or 8 chainstore operations, the 
main portion of our membership is made up of small retailers doing between 
$25,000 and $100,000 gross business per annum. 

Long hours and many sacrifices are characteristic of the business life of the 
dedicated bookseller who has chosen this special form of retailing as much for 
its cultural and educational contribution as for the living to be gained from it. 
They reap small benefit in proportion to the service they perform for our society. 
At this particular moment in our history, the bookseller is extremely important 
as an unofficial educator, offering the tools of science und the liberal arts to a 
newly book-conscious public. 

Without this group of small-business men, the whole structure of book dis- 
tribution in America could not stand. However, the margin of profit is now so 
slim that it has become increasingly difficult to attract young men and women to 
the time-honored profession of bookselling. 

Personal bookstores are the backbone of the book industry, and their existence 
is essential unless we are willing to narrow the book market and lower the level 
of education in the United States. Discount houses and general-merchandise 
stores which have cut-price book departments do not carry complete lines of 
books, but only best sellers and the fastest moving staples. Public libraries, 
paperbound books, and magazines help serve the reading public, but they do 
not supplant the need of the book industry for retail general book outlets. It 
is these retail general book outlets which stock and sell books on many different 
subjects. The book industry, as we know it today, could not exist without the 
retail general bookseller. It is they who make and hold book customers. With- 
out personal bookstores, many fine books will not be published because the pub- 
lishers will have no place to sell them. The only books publishers will be able 
to issue are those mass-market books with an assured sale. Scholarly books will 
no longer be profitable. Therefore, they will not be published and will not be 
available to the public even through our free-library system. New authors will 
be too much of a gamble for the publisher to consider. The books essential to 
students for special work, and those on philosophy, education, economics, sociol- 
ogy, and other special subjects, will have too small a sale to make it worthwhile 
for a publisher to invest his money in them. 

The margin of profit of retail bookstores is so small that maintenance of list 
prices is essential for their economic existence. 

According to the most recent survey conducted by our organization (see 
appendix A, attached hereto), the typical bookseller can only hope to earn a 
profit which covers between 2 and 4 percent—and that on an extremely scanty 
volume of business. The first item on the survey list, the cost of stock, re- 
flects the necessity for an average discount of 37 percent, all of which must 
be retained in the resale price if a modest profit is to remain for the efficient 
retailer. This minimum requirement is impossible if prices are cut. Our 
volume is small, and we cannot continue in business if all we sell are books of 
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special interest and service items; we must also have the volume and profits 
of best sellers. 

Price cutting on books has a serious collateral consequence. Trade-book 
prices are set by publishers on sound economic principles, which take into 
account normal production costs, overhead, selling cost, and profit. Never- 
theless, the whole price structure of the trade-book industry suffers in the eyes 
of the public as a result of spectacular price cutting on better known books. 
Price cutting on a few top titles making some people unwilling to buy any book 
at a normal price. Price cutting in our business has aroused public suspicion 
of overpricing, despite the fact that our average retail price structure has risen 
about 64 percent since 1941, compared with the total national retail price 
index, which has gone up about 100 percent in that same time. 

Price cutting in the book industry, unless stopped, will ultimately eliminate 
all personal bookstores. 

Most price cutters are nonbook-minded merchandisers who care nothing for 
the welfare of the national retail book market, but whose sole interest lies in 
taking advantage of an easy price comparison. If at any time their sales of 
books without a reasonable profit become too large, they will simply eliminate 
the sale of books. 

We believe that S. 3850 and H. R. 10527 would be of substantial aid to the 
retail booksellers and would be in the general public interest, and we strongly 
urge your support of those bills. 


APPENDIx A.—Results of cost survey conducted among cross section of ABA 
members, 1955 


Booksellers yearly | Booksellers yearly 
gross business | gross business 
a 
Under Over Under Over 
$50,000 $50,000 $50,000 | $50,000 
99 (42 YY | (42 
Stock_- Cee . 61.4 64.7 Insurance. _. 0.7 0.5 
Rent. §.8 1.7 || Maintenance 1.3 | 9 
Interest, dues, taxes 1.4 6 Miscellaneous 2:3 2.7 
Salaries 10.7 6.3 | Incoming postage 1.8 1.3 
Wages__---- 5,7 9.4 Total expense 36.8 31.6 
Advertising 1.9 1.2 Profit before cash discount 
Depreciation : 1.5 1.5 and income tax 1.8 3.7 
Utilities ; 1.5 1.0 Cash discount .6 .6 
Printing and stationery 1.3 15 Profit before income tax 2.4 4.3 
Shipping materials 1.0 
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LETTER FrRoM JOHN W. HUBBELL, VICE PRESIDENT, SIMMONS Co., New York, N. Y., 
EXPRESSING VIEWS ON RESALE-PRICE MAINTENANCE 


SIMMONS CoO.,, 
New York, N.Y., July 3, 1958. 
Senator Husert H. HUMPHREY, 
United States Senate, Washington, D. C. 

DEAR SENATOR HUMPHREY: I am writing this letter with the hope that it can 
be included in the record along with the statements made in Washington recently 
before your committee on the subject of fair trade. 

Our company sells its products primarily through furniture and department 
stores. These are items of infrequent purchase, which represent a major invest- 
ment by the consumer. The consumer expects counsel and advice from the retail 
sales person on this type of merchandise. Our major items include mattresses 
and bedsprings and living-room furniture that can be used as sleeping equipment. 

Our company has found that fair-trade pricing is a very important factor for 
certain items. Such pricing gives maximum protection to both the consumer and 
the retailer—and particularly to the smaller retailer. 

In the wake of price cutting there is shortened markup for the retailer and 
profitless selling. This creates a chain reaction, which results in the unwilling- 
ness of the stores to sell the merchandise at an inadequate markup. The sales 
people in the store are compelled to discourage the purchase of the merchandise. 
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This leads to sales misrepresentation by the sales people and the consumer is 
deceived. This kind of retail selling actually diminishes the total volume of 
goods sold, which in itself has a bad impact on the national economy. 

Observations which I am making in this letter to your committee are based on 
over 30 years of experience in marketing. I have seen predatory price cutting 
create chaos in the market place. In the final analysis it works to the disadvan- 
tage of the consuming public retailers, and the manufacturers whose products 
are involved. 

The original price cutter starts a price war which no retailer can win. Com- 
peting stores are obliged to meet the price or to be stigmatized for overcharging. 
After competing stores meet the price of the price cutter, the original price 
cutter is then compelled to lower the price again or lose the temporary advan- 
tage which he had gained. When the final price is established, we then have 
profitless merchandising and profitless selling. 

Cordially yours, 
JOHN W. Husee tt, Vice President. 


APPENDIX IX 


LETTER FROM 8. J. STEPHENSON, MANAGER, PORTABLE APPLIANCE DIVISION, WEST- 
INGHOUSE ELectric Corp., PiIrrspurcH, Pa., EXPRESSING VIEWS ON RESALE 
PRICE MAINTENANCE 

WESTINGHOUSE BLectric Corp., 
Pittsburgh, Pa., July 8, 1958. 
Hon. Hunert H. HUMPHREY, 
Chairman, Subcommittee on Retailing, 
United States Senate, Washington, D. C. 

My Dear Senator HumpHurey: On September 1, 1955, Westinghouse took 
the lead in discontinuing fair trading of electric housewares. We took the 
action then because we believed that fair trade was no longer workable. We 
chose to face this reality while continuing to emphasize vigorous selling of 
quality product through established channels of distribution. 

We expect to continue to exert our major effort toward building and selling 
products of a quality that will be demanded by all types of distribution. We 
think the better mouse trap story is still the solution of marketing and distribu- 
tion problems. We believe there is profit for dealers, distributors, and our- 
selves in continuing inventiveness and product improvement. 

We believe in price, quality, and service competition. 

There are many different types of distribution and retailing in the market 
today. Portable appliances are being sold today by the following retailers: 
Department stores, furniture stores, appliance stores, utility stores, hardware 
stores, jewelry stores, supermarkets, mail-order houses, home and auto supply 
stores, variety stores, door-to-door organizations, and drug stores. 

Each of these retailing operations has different characteristics. Some render 
additional services. Some offer credit. Some feature efficient and prompt 
repairs. Some have prestige appeal which is not possessed by others. Each 
of these is a factor in competition, in the same way that price is a competitive 
factor. Outlets which offer special advantages have a higher expense per unit 
of sale than their competitors which do not. At Westinghouse, we believe there 
is room for all types and classes of retailer in the distribution pattern. Some 
consumers like to buy at a name store, comforted by prestige and reputation 
and by the dealer’s known policy for satisfaction and service. Others still 
prefer, in the phrase of a generation ago, to “walk up one flight and save.” 
So long as there remains variety in consumer choice there will be differing out- 
lets, each attracting certain types of customers. 

These are today’s facts of life in the marketing of electric housewares. It 
is for these reasons that we continue to think fair trade, administered under 
a patchwork quilt of differing State laws, is unworkable. If a Federal fair 
trade law is passed, we shall give it, and the changing market, full and careful 
consideration before deciding our course. 

Respectfully submitted. 

S. J. STEPHENSON, 
Manager, Portable Appliance Division. 
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APPENDIX X 


STATEMENT OF THOMAS F’. HALL, JR., IN BEHALF OF CONSUMERS INFORMATION 
BUREAU, NEw York, N. Y., EXPRESSING VIEWS ON RESALE PRICE MAINTENANCE 


The Consumers Information Bureau is a nonprofit organization whose mem- 
bership is comprised of small-business men and consumers who are opposed to 
any form of price fixing or elimination of legitimate competition among re- 
tailers as being inimical to the public interest. 

Our study of this problem indicates that the loss leader argument is pri- 
marily a device used by the proponents of fair trade to achieve their end, 
Loss-leader selling occurs both in fair-trade and in non-fair-trade States. Not 
every item sold by retailers is readily subject to fair trade, nor are all items 
which could be subjected to fair trade, fair traded. Accordingly, a Federal 
fair trade law is not the solution to this problem. Information which we have 
shows that loss-leader selling is no more frequent in non-fair-trade States as in 
fair-trade States. 

The proponents of fair trade would appear to endeavor to cloak the activities 
of certain retailers who, because of their more efficient methods of operation, 
are able to operate with a lower markup, as engaging in loss-leader selling. 
Evidently, their purpose is to delude the purchasing public into thinking that a 
retailer selling at less than a suggested retail price is selling the merchandise 
at a loss. The argument would appear to be useful then to hide the fact that 
there is a large profit margin in sales of many types of fair-traded merchandise. 
ividently the best way to explain a better than 40 percent markup is to glibly 
state that a competitive retailer selling at 25 percent off list is selling below 
his actual cost of acquisition. This prevents the consumer from further in- 
quiring into the profit margin question. The cry loss-leader sales then is an 
epithet to be hurled at a competitor to delude the public into thinking a better 
than 40 percent markup does not exist in today’s market. 

We need only point to jewelry, watches, and other similar luxury items as 
some examples of high markup. High markup in drugs, perfumes, and toiletries 
is another example of unconscionable profits to retailers. The consumer is en- 
titled to purchase merchandise which will give to the seller a reasonable 
return either as the profit made in each respective sale or on the total volume 
of sales, however, not in the nature of a markup of 40 percent or better. The 
consumer should not be required by legislation to pay higher prices which are 
requested by interested groups of retailers to insure and guarantee that their 
inefficient methods of operation will be continued at public expense. 

A Federal fair trade law therefor would not appear to solve in any way the 
problem presented by loss-leader selling. 

It has long been the public policy of the United States and the respective 
individual States that price fixing is illegal pe se. The State fair trade laws 
and the Federal enabling acts endeavor to exempt certain types of price fixing 
contracts from this inherent basic illegality. The fair trade forces support a 
fair trade structure on two grounds. First, it was a necessary implementation 
to protect the trademark, brand name or other means of identification of the 
manufacturer, who by advertising, purportedly built up goodwill for his prod- 
ucts. Secondly, that it was necessary for the protection of the legitimate re- 
tailer who although characterized as being “small” often found in its ranks 
the very largest department stores and chains. 

Some 16 States have rejected these arguments as being without merit and 
countervailing the public policy and violating the State constitution. 

The aforementioned arguments in support of fair trade are not compelling 
either from a logical or economic standpoint. 

Many well-known branded products are not subject to fair trade and it does 
not appear that the manufacturers of these products are suffering from any 
economic disasters. Studies show that their sales are largely not affected 
by this lack of protection. 

Recently several large manufacturers abandoned fair trade on the ground 
that it was not a workable system. Their experience should demonstrate to 
this committee that one of the groups allegedly protected by fair trade does 
not consider this protection necessary to their operation. General Electric, Sun- 
beam and other recent abandoners of fair trade have not gone out of business. 
In fact, one of these manufacturers reported at the annual meeting of stock- 
holders, that their abandoning fair trade had no effect on their sales. 








I 
t 
t 
« 


~ 





ON 


in 
er 


AS 
es 
n- 
le 
ne 
ne 
re 


1e 


ve 
vs 
1g 
yn 


1e 
d- 


is 


4g 
iy 
d 


DISCOUNT-HOUSE OPERATIONS 397 


When analyzed: properly, the difference between fair-trade and non-fair-trade 
merchandise would simply be in the area of profit margin. Experience shows 
that the markup or profit margin on fair-traded merchandise is always higher 
than non-fair-traded merchandise. This results in the granting to the retail 
outlets handling such products, an additional bonus for selling such products. 
These products will be pushed by the retailer, because he then receives an addi- 
tional sum for such efforts. 

The consumer is deluded into thinking that the product which is fair traded 
is inherently worth more than a competing product, because it appears that re- 
tailers presumably are recommending it, and because it is higher priced. How- 
ever, when certain retailers not wishing to exact an undue profit on unit sales, 
sell these products at competitive prices, the hue and cry is immediately raised, 
by competing retailers. 

With this in mind, we turn to the second aspect of the argument, the protection 
of the legitimate retailer. The so-called legitimate retailer does not need pro- 
tection. It is the competitive or new type retailer that needs protection. The 
economic facts are clear and this committee has undoubtedly been supplied with 
material showing that there has been achieved in retailing in this country a “new 
look”. The retailer of the future is the one who operates on a low overhead, 
and efficiently brings to the consumer products at realistic competitive prices. 

The proponents of the fair-trade legislation would seek to destroy this new 
look by imposing upon this revolutionary type retailer, the economic and business 
theories of his inefficient competitors. 

The economic system of the United States has grown under a system of free 
and open competition. It has not been part of that economic system to subject 
the businessman of this Nation to a planned economy. 

The consumer must be protected so he can be afforded an opportunity to pur- 
chase commodities at the best possible price under the circumstances. 

We hold no brief for loss-leader selling. However, we feel that this problem 
is completely apart from any considerations from fair-trade legislation. Eco- 
nomically, fair trade laws have demonstrated their inability to prevent this loss- 
leader selling. 

There may be social reasons existing which require subsidies, grants or other 
financial assistance to aid certain segments of the retailing industry and those 
aids should not be characterized as being required to prevent retailers from 
selling products at less than their costs. 

It is not without basis in fact that the 19 States and the District of Columbia 
which have rejected or never had fair trade are economically healthy as any 
other portion of this country which may have fair trade laws. 

The consumer in the District of Columbia can make his purchases in a free, 
competitive market. The so-called legitimate retailer has certainly not dis- 
appeared from the District. Ruinous price wars are not in evidence. Loss- 
leader selling would appear to be no more prevalent here than anywhere else. 
Our Nation’s Capital demonstrates the principle that price fixing is not necessary 
or required for a healthy economic retailing situation. 

This situation in the Nation’s Capital indicates the complete lack of necessity 
for fair trade laws to prevent any alleged loss-leader selling. 

The solution to the loss-leader problem lies in special legislation designed to 
specifically meet this problem. 


APPENDIX XI 


STATEMENT PREPARED FOR THE SUBCOMMITTEE ON RETAILING DISTRIBUTION AND 
FAIR-TRADE PRACTICES OF THE SENATE SELECT COMMITTEE ON SMALL BUSINESS 
BY WILLIAM WILLENSKY, PRESIDENT OF E. J. Korverre, INc., NEw York, N. Y¥. 


We have been requested to submit a statement indicating our views as to 
whether the low margin mass retailer has attained a permanent place in the 
national economy. 

We believe that, in our area of operations, consumers have demonstrated 
convincingly that low-margin retailing has filled a need which has long existed ; 
that a segment of the buying public has thus been placed in a position where 
it can purchase quality merchandise in greater volume at less cost; and that 
this increased productivity has and will result in benefits to the public. 

The American economy has been built on the fundamental premise that the 
standard of living can only be raised by effecting successive reductions in 
the unit cost of merchandise and commodities through increases in efficiencies 
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of manufacturing and distribution. Low margin mass retailing represents a 
significant contribution in that it permits reductions in the cost of distribution. 
For this reason we believe that this method of merchandising has won for itself 
a permanent place in the retail field. 

We do not believe that low-margin retailing will ever completely supplant 
other methods of distribution—for elimination or reduction of certain of the 
costs traditionally associated with retailing will automatically exclude from 
the potential of customers those persons who prefer to pay for and receive addi- 
tional services. There are, however, enough of the public who would prefer 
to eliminate the additional services associated with conventional retailing, 
and to purchase merchandise at the lowest possible cost, to insure a place for 
the low-margin retailer. 

While we have not examined the details of the proposed legislation relating 
to a Federal scheme of fair-trade pricing, currently pending before the Senate 
and the House, we assume that such legislation, if enacted, will enable the 
proprietor, producer, or distributor of a trademarked commodity to exercise 
a free choice as to whether he desires to prescribe minimum or stipulated 
price restrictions. If this assumption is correct, we believe that, although 
certain items may be affected, in most cases market forces will compel recog- 
nition by manufacturers and distributors of the public demand for free and 
open competition at the retail level, thus insuring the survival of the most 
elementary principle of a dynamic free-enterprise system. Recognition of this 
demand will cause manufacturers and distributors to make available adequate 
quantities of merchandise of the highest quality for distribution to the public 
through the low-margin mass retailer. 

We recognize that mass retailing has had in the past, and will continue to 
have in the future, an effect upon marginal producers in the retail field. We 
also recognize that the problems of the small-business man are a matter of 
national concern. Our organization has shared in certain of those problems, 
having commenced operations within the past decade in a store of less than 
1,000 square feet. We are not convinced, however, that the public interest 
is best served by creating a Federal system which encourages the reduction of 
competition at the retail level. We note that this view was shared by the 
Attorney General’s committee to study the antitrust laws which concluded 
that, on balance, the Federal statutory exemption of fair-trade pricing would 
constitute an unwarranted compromise of the basic tenets of national antitrust 
policy. 

JUNE 17, 1958. 


APPENDIX XII 


STATEMENT OF ALFRED R. OXENFELDT, PROFESSOR OF MARKETING, COLUMBIA 
UNIVERSITY GRADUATE SCHOOL OF BUSINESS 


THE Discount House AND SMALL BUSINESS 


This paper discusses the influence of the discount house on small business. 
In particular, it attempts to forecast near-term changes in the character and 
role of the discount house, stressing respects in which the future is likely to differ 
markedly from the present and suggesting the probable long-run impact of the 
discount house on small business. Although mainly concerned with the future, 
this discussion rests heavily upon conclusions about the discount houses’ methods 
of operation and their impact on retailing up to the present. 


I. THE DISCOUNT HOUSE IS STILLIN A TRANSITIONAL STATE 


Many doubts must exist about the future status of discount houses’ because 
the responses of older retailing institutions to the advent of the discount house 
have been changing. Indeed, the response of the department store, in particular, 
has changed quite drastically in the very recent past. Most types of discount 
house in turn are likely to modify their operations in response to the changed 
behavior of their major competitors. 

This discount house skyrocketed in a short time largely because of the ostrich 
like behavior of the department stores and many specialty chains. They allowed 





1The discount house represents a wide variety of dissimilar types of business. It is 
therefore dangerous to treat them as essentially homogeneous, as spac® limitations require 
be done here. 
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themselves to be undersold by very large amounts, probably because the market 
for goods was extremely strong during the early postwar years. During this 
period, the discount houses earned the reputation of offering substantial bargains, 
and they acquired great good will as a result. This good will has carried over, 
though it probably is diminishing, to the present, even though the price benefit 
to be obtained from buying at discount houses has declined drastically. 

Following the ostrich period, many stores adopted a half-way policy. They 
lowered their prices, but not enough to match the offerings of the discount house. 
They hoped to reduce the price advantage to be gained from patronizing the 
discount house just to the point where few customers would leave them for the 
discount house. 

At present, some large retailers—large department stores among them—have 
actually begun to outdo the discount house, even in the matter of value. Specifi- 
cally, they match the discount houses’ prices and offer more service, wider 
assortments and more convenient locations than the discount house. This third 
policy is only in its infancy, and it is too early to know whether stores that adopt 
this policy will be able to retain it and whether discount houses will be able to 
counter it successfully. 

The discount house is in a transitional stage for other reasons. First, they 
have not lived through an extensive shakedown period. Even during the minor 
postwar recessions, their business grew. A shakedown is almost certain to 
come at some time. One must expect substantial revision and sharpening of 
their operating methods and concepts to ensue. Second, the vast majority of 
discount houses are managed by their original owner-managers. Consequently, 
they include an unusually large proportion of industrious, imaginative, and dar- 
ing businessmen who probably would have been highly successful even if they 
conducted traditional types of retail operation. One must anticipate, therefore, 
some change in discount-house performance when the first generation manage: 
ments cease to be active. 


II. WHAT IS NEW AND SPECIAL ABOUT THE DISCOUNT HOUSE 


Our purpose is not to seek out historical firsts that may be credited to the 
discount house, but to isolate those of its features which are markedly different 
from conventional types of retailing. The main purposes of this undertaking 
are to determine which of the discount houses’ innovations are uniquely ex- 
ploitable by the discount house, which ones can be imitated—indeed, possibly 
put to better use—by competitive forms of retailing, and which pose the greatest 
threat to small business. 

No. 1. Reduction of service 

It is difficult to generalize about the kinds of services that discount houses 
have cut. Some provide return privileges, attractive facilities, wide assort- 
ments, gift wrapping, and credit. Some employ salesmen who are of higher 
quality than one finds in the average department store. In a large majority of 
cases, however, the discount house has drastically reduced assortments, offered 
little salesmen’s service, and required customers to wait a long time when mak- 
ing purchases. Also, many frequently require long waits for delivery, because 
merchandise is out of stock. 


No. 2. Low-cost operation 


There is no question that most discount houses incur much lower costs of 
operation, figured as a percentage of sales, than the average department store. 
There is, however, serious question about the reasons for their lower costs. The 
obvious sources of economy probably are the least important. The savings dis- 
count houses achieve due to low occupancy cost, inexpensive fixtures and equip- 
ment, failure to keep extensive records, ete., rarely are major sources of saving. 
One might consider 5 percent of sales to be a practical maximum of savings 
achieved by such economies. As will be explained, the discount house enjoys 
low costs of operation primarily because of its very large sales volume per foot 
of selling space and per dollar of investment, and per salesman—rather than 
because of economies of operation. 

This point is crucial and deserves elaboration. Consider, by way of illustra- 
tion, what would happen to the expense ratios of discount houses if their sales 
were cut in half (or, what would happen to the expense ratios of department 
stores if, somehow, they were able to double sales). If as is to be expected, 
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discount houses now in operation will be compelled to share their business with 
other stores, their expense ratios are likely to climb—without any addition of 
services or fancy frills 


No. 3. Internal operating methods 

Some people credit the discount house with applying self-service and self-selec- 
tion to new kinds of goods and on a much broader scale. Whether this is the case 
or not, the discount house has no unique ability to exploit self-service; indeed, 
many other types of retailer do so. 

More characteristic of discount houses than self-service is their going without 
traditional types of retailing procedures and recordkeeping arrangements. Most 
large discount houses do not employ recordkeeping methods and controls used 
by department stores. They boast of their very small ratio of nonsales personnel, 
which they achieved by giving up the management tools conventionally used by 
progressive businessmen. Two serious questions are raised by their difference. 
First, how much of a saving results from these methods? Second, do they improve 
or weaken the effectiveness of the discount house? Although evidence is lack- 
ing to permit a confident judgment on these questions, it seems quite possible 
that the direct savings achieved would be on the order of 1 to 2 percent of sales: 
the consequence might be to expose the store to quite serious losses. One must 
recognize that department stores, specialty chains, and independent retailers 
could also go without the controls and records that most discount houses are 
doing without; they use them because, generally from bitter experience, they 
have learned that these controls were worth much more than they cost. 

Thus, when we try to discover what is new about the discount house, we do 
not find the answer in the way it conducts its business internally. The discount 
house is almost purely and wholly distinguished by its pricing policy and its very 
large sales volume relative to space, personnel, and financial investment. 

No. 4. Large sales volume 

Thus, we again bump into the Salient point that the discount house is outstand- 
ing because of its ability to attract a large number of customers, relative to its 
facilities. In other words, it is able to build large sales volume without sizable 
outlays for sales promotion. Why is this so and how did it come about? 

The very rapid growth of the discount house must be attributed largely to the 
peculiar circumstances which made price appeals extremely effective during their 
period of growth. Some unusual circumstances explain much of the discount 
houses’ spectacular growth since about 1946. Among these circumstances were 
the following : the development of powerful brand names, the assumption by many 
manufacturers of quality guaranties (and often the provision of repair service), 
heavy sales promotion by manufacturers, and perhaps most important of all, 
the spread of list price selling, resulting partly from widespread reliance on fair 
trade by manufacturers. Combined with these developments, they found a large 
accumulated demand for durables (items which customarily carry large margins) 
even while heavy savings were being accumulated with which consumers could 
purchase them. During this period, the traditional types of retailer were able 
to permit the discount house to enjoy great growth, for they were able to main- 
tain their own total sales and profits. As a result, the discount house did not 
get much of a fight from traditional types of retailer until they had already won 
great loyalty from many customers on the basis of a strong price appeal. 

In other words, it is difficult to see in the discount house a drastically new 
form of distribution or one that possesses peculiar advantages. The discount 
house is largely a low-price operator, like many other types before it. It was 
able to capitalize upon a favorable combination of circumstances that existed 
in the post-World War II period. The discount house does nothing that other 
businesses, including small ones, cannot imitate without particular expense or 


skill. 
III. HOW THE DISCOUNT HOUSE HAS AFFECTED RETAILING IN GENERAL 


This conclusion, which seems to deprecate the significance of the discount 
house, does not suggest that discount houses have exerted little influence on re- 
tailing. On the contrary, simply because of their pricing policies, the discount 
houses have—it would seem permanently—reduced the margins on a wide 
variety of merchandise. In exerting this effect, the discount house has put ex- 
treme pressure on other retailers, for the latter do not enjoy the large sales 
volume that discount houses have been able to command by their spectacular 
price appeals. 
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Discount houses have affected retailing in other ways which need not be dis- 
cussed for they have relatively little effect on small business. To mention but a 
few, discount houses have added a new alternative for consumers, permitting 
them to exchange service for a price saving. Thus, they increase the likelihood 
that any consumer will be able to find a combination of price and services that 
meets his preferences. Second, and somewhat related, discount houses have 
created a push in the direction of putting retailing on a basis where consumers 
may pay for each service that they use—and do not pay for services they do not 
use. A considerable degree of discrimiation is involved in the system of charg- 
ing all customers equally, regardless of the amount of service they require. 
Third, discount houses have provoked the traditional types of retailers into 
soul-searching and self-examination that was long overdue, resulting in sub- 
stantial improvements. 


IV. THE FUTURE OF THE DISCOUNT HOUSE 


We can list a large number of developments that are almost certain to take 
place in the near future. In the first place, discount houses will meet the com- 
petition of more discount houses—as well as greater competition from other 
types of retailing. For this reason, one can confidently forecast a decline in 
sales per foot of store space, per sales person, and per dollar of investment. As 
a consequence, the costs of discount houses are almost certain to rise—even if 
they resist the temptation to acquire central locations, lavish facilities, and to 
indulge in advertising. 

Accordingly, we must anticipate a situation in which the average discount 
house is pressed severely by competition from many sources. In the struggle 
to survive, probably very intensive sales promotion efforts will be made in 
order to gain volume, or at least to prevent further loss of volume. It is unlikely 
that the battle will take the form of further price reductions, for there really is 
little room for enough for a price cut to have much effects on consumers. Very 
likely many traditional type retailers will be hurt in this struggle, for even 
though discount houses will be mainly fighting other discount houses and de- 
partment stores and specialty chains, small retailers who attempt to conduct 
their businesses in the traditional manner will be hard hit. One must expect 
failures among small retailers to grow, if anything, as a result of being caught 
in the middle of the battle for survival which awaits the average discount 
house. 

Of course, it is impossible for anyone to predict the probable division of retail 
sales among the many forms of retailer; even the direction of change over the 
next 10 years is unclear. It does appear that discount houses will obtain a 
somewhat larger share of the business than they enjoy at present, for they. will 
spread to many communities where they are barely known today ; the department 
store and specialty store chains are likely to hold their own or even gain ground ; 
the gains of these groups will come largely at the expense of the small traditional 
retailer. 

As one looks to the future of discount houses, he must recognize that the 
political hazards confronting them have not passed by any means. Any sub- 
stantial recession will revive efforts to eliminate price cutting, which is the 
foundation on which the appeal of the discount house rests. The threat that 
mandatory fair trade, in which the Government undertakes to enforce the fair- 
trade laws, will be spread to fields outside the liquor industry cannot be ignored. 

Not as clear as the foregoing, but perhaps more important, is the likely change 
in consumer reaction to price appeals in the future. In the first place, with in- 
creases in consumer income, one must expect greater consumer willingness to 
pay for broad selections of merchandise, competent sales assistance, wrapping 
and delivery service, etc. To the extent that the discount house relies upon 
price appeals, it is not in tune with long-term trends, which are toward a more 
prosperous economy and one in which a larger proportion of the national income 
is devoted to services. 

It is possible to view the existing popularity of the discount house, especially 
among prosperous groups, as part of a national fad. One might say that the 
discount house created a new game whose object is to obtain the maximum below 
list prices. The satisfaction from effecting a savings seems to have been far 
greater in most cases than the size of the saving would justify. It is unlikely that 
this type of thinking and behavior will endure for a long time once the novelty 
has disappeared. 
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It is acknowledged that most low-income families must and will, as a group, 
suffer inconvenience to effect savings. However, the low-income buyer has not 
been the primary patron of the discount house. In particular, many poor con- 
sumers are tied to traditional and more personal forms of retailer because 
they depend upon credit. 


V. EFFECTS OF THE DISCOUNT HOUSE ON SMALL BUSINESS 


Clearly, the small-business man in many fields will be compelled to operate 
on a lower margin than he was able to obtain before World War II. Conse- 
quently, the discount house will, even as it has already, force relatively ineffi- 
cient small retailers out of business. Unfortunately, not only the inefficient 
small retailers will perish in the process for sometimes a large discount house 
will drive efficient established stores to the wall partly because of their larger 
financial resources, which permit them to withstand a period of price competi- 
tion much longer than a small firm. 

Consequently, retailing will not be as much a haven for the untrained person 
seeking to be his own boss as it has been during most of this Nation’s history. 
With the death of traditional markups, greater skill will be required to survive 
in retailing. 

It should, however, be emphasized that the discount house and the changes 
it has induced in other types of retailing have not ended the opportunities for 
success in retailing for small firms. The retailer who acts as a conscientious 
purchasing agent for his customers, who is able to give skilled guidance to his 
customers on the selection among the alternative brands, who can provide in- 
struction in the operation and repair of what he sells, who possesses a high 
sense of style and can be relied upon for impartial advice in matters involving 
taste, will always be sought out by customers—and paid a premium for his 
talents. As national income rises, such retailers will become in even greater 
demand. 

The real question that must be faced is whether it is possible for a small re- 
tailer to provide the kinds of services listed above and still take care of the 
many details of running a retail store. Retailers generally sell hundreds, if not 
thousands, of items. They face extremely complicated problems in keeping track 
of stock and in deciding what to order—without becoming experts on the rela- 
tive merits of different brands and taking account of the particular needs and 
desires of individual customers. Perhaps, it is not possible for many small 
retailers to do the many things that will be required to survive in the face of 
Narrower retailer margins. Certainly it will be harder to do so—with one pos- 
sible exception; that is, if the small retailer elects to “join ’em rather than 
fight ’em.” 

The small retailer may be well suited to discount-house operation. It calls 
for limited assortments, limited service, no credit, and limited concern for reec- 
ordkeeping and operating controls. Very possibly, the small retailer will become 
the typical discount house of the future, who will win a secure place for himself 
by providing goods at a low cost. In many ways this alternative seems more 
feaseable than attempting to offer greater service, better understanding of prod- 
ucts and customers, greater skills in internal management, and the like. The 
latter course also would call for a period of self-education and considerable na- 
tive ability. Few retailers who possess these qualities would be able to survive 
long enough to make the change. Many small retailers would not make the 
change even if they had a long time in which to do so. 

In conclusion then, it seems that small retailers, like all others, will be com- 
pelled to do business on a smaller gross margin of profit. Under this pressure, 
they must either imitate the discount houses, which would not be difficult for 
them to do, or become a much more skilled type of retailer. The one thing 
they cannot do is continue to charge conventional markups and offer the medi- 
ocre quality of service that they render at present. The future of the small 
retailer is certain to be troubled, but he is not necessarily doomed. 
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APPENDIX XIII 


STATEMENT OF STANLEY C. HOLLANDER, ASSOCIATE PROFESSOR OF BUSINESS AD- 
MINISTRATION, COLLEGE OF BUSINESS AND PUBLIC SERVICE, MICHIGAN STATE 
UNIversIty, East LANSING, MICH., IN OPPOSITION TO A FEDERAL RESALE PRICE 
MAINTENANCE LAW 


Resale price maintenance has been a subject of attention among professional 
economists for over 100 years. This interest was manifested in England in 1852, 
when the Booksellers’ Association, a retail trade association, attempted to require 
all dealers to observe list prices established by the publishers. John Chapman, a 
prominent price-cutting book retailer, sponsored a protest meeting, presided 
over by Charles Dickens. A very trenchent criticism of the Booksellers’ Associ- 
ation’s plan was presented to the meeting by the eminent economist, John Stuart 
Mill. Upon informal advice received from the Lord Chief Justice, the association 
abandoned its plan, which appeared to be an illegal conspiracy in restraint of 
trade. 

In 1890, the price-control movement was revived by Sir Frederick Macmillan, 
of the Macmillan Co. By 1900, the movement had spread to the drug trade, 
being enforced by an association of manufacturers, wholesalers, and retailers.* 
By 1939, the } National Institute of Economie and Social Research (England) 
estimated that “very approximately 30 percent of domestic consumers’ private 
expenditure on goods was on articles and commodities of which the final prices 
were fixed or recommended by producers.” ? 

From about 1910 on, France and Germany began experimenting with resale 
price maintenance. Sweden also tried the practice, but outlawed it in 19553. 
Enforcement difficulties are beginning to appear in France.* In recent years 
Canada has experimented with resale price maintenance. It found the practice 
unduly restrictive on a growing economy and recently abolished it. The 1949 
report of the Royal Commission on Prices set forth the major objection: 

“Resale price maintenance, like other forms of restrictive practice does offer 
what appears to the manufacturer and distributor to be a happy relief from the 
unending struggle against the harsh correctives of the free-market system. 
But the solution we ‘think is illusory. It not only vitiates the spirit of enter- 
prise by which all commercial and industrial life is nourished, it deprives the 
consumer of his right to seek out and patronize the more effiicent distribution, 
namely, those who over a period of time can offer goods for sale at prices lower 
than their competitors.” ‘ 

Strong interest in resale price maintenance developed in this country at about 
the same time, finally manifesting itself in the passage of the Tydings-Miller 
amendment in 1937. Throughout the history of the movement, one thing has 
seemed clear. Although the rationale usually advanced for price maintenance is 
protection of manufacturers’ good will, the strongest support for the legislation 
has come from retailers. The supposed beneficiaries of the laws have become 
lukewarm in their support, while the supposed bystanders have ardently 
championed it. Wolff points out: 

“The bulk of retail price control in Europe stems from organized efforts of 
traders [as distinguished from manufacturers]. As in this country, the strength 
of the price protection device is in direct relationship to the power of retailer 
groups. The highly efficient systems of price maintenance are found in the 
specialized trades such as in book, drug, and liquor selling—all branches in 
which retailer associations are powerful.” ° 

The Federal Trade Commission has of course made a similar observation.® 


1Ewald T. Grether (Ph. D., Flood professor of economics and dean, School of Business 
Administration, University of California), Resale Price Maintenance in Great Britain 
(University of California Publications in Economies, vol. 11, No. 3), Berkeley, University 
of California Press, 1935, ch. IT. 

2 Quoted in Great Britain, board of trade, Report of the Committee on Resale Price 
Maintenance (London, His M: ijesty’s Stationery Office, 1949), p. 1. 

® Reinhold P. Wolff (Ph. D., professor of economies and director of the Bureau of Busi- 
ness and Economic Research, U niversity of Miami), Foreign Experience With Retail Price 
Controls, the Journal of Marketing, October 1940, pp. 143-147. H. Nilsson, Price and 
Performance in Swedish Trade, Cartel, January 1957. Paris Says “Oui Oui” to Discount 
House, Business Week, February 2, 1957, pp. 46-48. 

‘ Report of the Royal Commission on Prices, Ottawa, the King’s Printer, 1949, vol. 1, 
pp. 27-28. 

5 Wolff, op. cit., 144, 

®U. S. Federal T rade Commission, Report of the Federal Trade Commission on Resale 
Price Maintenance (Washington, U. S. Government Printing Office, 1945), p. xxvii. 
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Practically all of the studies conducted by independent, academic economists, 
not operating under trade association sponsorship, have indicated a positive 
correlation between resale price maintenance and higher prices to consumers. 
Thus, Bowman’s study of toothpaste prices concludes: 

“* * * High Prices in Fair Trade States. Fair trading makes for signifi- 
cantly higher toothpaste prices. This was true before and after the outlawing 
of the nonsigner clause by the Schwegmann case and before and after the 
passage of the McGuire Act. The conclusion holds in cities and in smaller 
communities and for food stores, drugstores, and other outlets.” ” 

Oakes compared prices for fair-traded and non-fair-traded proprietary items 
in Chicago, and concluded: 

“* * * it appears that [even those] not-fair-traded brands which are not sold 
aS leaders also are priced appreciably under fair-traded brands of comparable 
quality.” * 

Nevertheless, such studies may be criticized on the grounds that the brands, 
areas, or periods compared are different in some economic sense in addition to 
the presence or absence of resale price controls. 

Because of these difficulties, inherent in empirical studies, and because such 
studies do not measure other important effects of resale price maintenance such 
as its impact upon innovation, the economist turns to theoretical formulations 
for his answers.* The empirical evidence is used as a test of his theoretical 
conclusions. Thus, to quote Oxenfeldt: 

“In estimating the effect of resale price maintenance legislation upon price, 
two facts stand out. First, independent distributors as a group are still 
strongly in favor of it, and very probably not because it tends to lower their 
margins. Second, it greatly limits the range of price cutting and so restricts the 
price inducements that mass distributors can offer. Both facts reenforce the 
slender empirical evidence that shows average retail prices to have been in- 
creased by resale price maintenance.” ”° 

Since the concept and determination of prices is at the very heart and core of 
economics, economists have been greatly interested in the effects of resale price 
maintenance. The central role of price in economics analysis has been expressed 
by Davenport: 

“(Economics is] * * * The science that treats phonomena from the stand- 
point of price ; therefore mostly, industry and business. 

“Tt is in fact the value problem—or more specifically and more accurately for 
present society—the problem of market price, that is the central and unifying 
problem of present day economics. Price, then, must attend and characterize all 
things that are economic; and all things so attended are so far economic in 
character.” @ 


7W. S. Bowman, Jr. (Ph. D., research associate professor, University of Chicago Law 
School), Prerequisites and Effects of Resale Price Maintenance, University of Chicago Law 
Review, summer, 1955, p. 856. 

8 Ralph H. Oakes (Ph. D., director of the marketing management program in the Indus- 
trial Relations Center and lecturer in marketing, University of Chicago), Resale Price 
Maintenance in Chicago, 1953—55, Journal of Business, April 1957, p. 122. 

® The important aspects of resale price maintenance lie in its influence upon price disper- 
sion (the degree of variation around the average) and upon price rigidity (the degree of 
responsiveness to changing conditions) and upon trade practice, as well as in its influence 
upon average prices. Thus Grether notes: “When price maintenance is effective it intro- 
duces uniformity in prices between dealers who often have widely diverse costs, tends to 1m- 
pede innovation, forces a merchandising stress upon service, and removes price competition 
in the retail markets with respect to the goods protected, Among its effects, the one for 
which there seems to be the least justification from the viewpoint of consumers is the 
establishment of uniform prices in all types of outlets under diverse conditions of cost, 
efficiency, and service. When one visualizes a generalized distributive system on this basis 
it becomes clear why economists in the main have actively opposed it. 

“When the problem is approached more realistically, the conclusion again is negative, 
but by a dissimilar mode of reasoning; resale price maintenance as a generalized policy 
should be opposed in addition to the considerations given above, because it cannot provide 
a solution of the problem of ‘predatory’ price cutting unless it is administered by a power- 
ful combination within and between trades * * *. So far as some forms of ‘predatory’ 
price cutting might be removed under such a system, economically desirable forms of price 
cutting and price variations would likewise be inhibited or destroyed.’’ Resale Price 
Maintenance in Great Britain, pp. 832-335. 

10 Alfred R. Oxenfeldt, Ph. D., professor and chairman of the department of marketing, 
Columbia University, Industrial Pricing and Market Practices (New York, Prentice-Hall, 
1951), pp. 425-426. 

1 Herbert Joseph Davenport (1861-1931, sometime professor of economics in the Uni- 
versity of Missouri and Cornell University), The Economics of Enterprise (New York, the 
Macmillan Co., 1913), PR. 24-26: reprinted in Walter Adams and Leland E, Traywick, 
Readings in Economics (New York, the Macmillan Co., 1948), p. 11. 
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The function of price, and price flexibility, then is that expressed by the eco- 
nomics principles commission of the National Association of Manufactures: 

“* * * the central point in this analysis is, that prices are the key element of 
the mechanism by which adjustment is made between the changing preferences of 
the public for various goods and services and the time, effort and resources re- 
quired to produce those goods and services.” * 

The price system works and accomplishes its socially desirable ends because 
competition regulates pricing: 

“In a word, from the point of view of the public welfare, competition serves as 
a regulator and reducer of prices, as an incentive to improve production efficiency, 
as a guarantor that we shall get what we want, and as a protector of the freedom 
of opportunity.” * 

And competition means that sellers are free to offer goods and services at inde- 
pendently determined prices, leaving the public free to accept the offers it wishes, 
and to reject those it regards as too high: 

“More briefly stated, there is competition whenever there is more than one 
seller, and each is free to determine the price and conditions at which he will offer 
his goods and services * * *.”’* [Emphasis supplied.] 

So long as the price mechanism is free and flexible those retailers who find less 
expensive ways to sell their products or services may attract trade from their 
competitors by lowering their prices. But if the price system is inhibited, that 
opportunity no longer exists. Inhibiting the free movement of prices by indi- 
vidual entrepreneurial decision may not reduce competition in the sense of re- 
ducing the number of firms seeking to sell a given product, nor even in the sense of 
reducing the intensity of the struggle between them. The change, rather, may be 
in the nature of the competition. 

Given no chance to compete in price, retailers must compete through the 
offering of expensive services, advertising, and such. The net result of offering 
such services may be to leave those businessmen with no more profit than they 
would have had if competition had been on the basis of price. But the process 
results in a sort of tie-in sale, whereby the consumer is forced to buy expensive, 
and often unwanted extra services in addition to the basic product. Under 
free pricing, with sellers free to offer various combinations of service and price 
inducements, consumers are free to decide which combinations they desire. Re- 
strictions upon price competition deny consumers that alternative. Since con- 
sumer purchasing power is limited, the restrictions mean that consumers must 
settle upon less satisfactory allocations of their spending ability. Hither 
they must spend higher portions of their income than they otherwise would for 
the price-fixed items, thereby forgoing the purchase of other goods; or they 
must forgo the purchase of the price-fixed items, thereby allocating their income 
to what they would consider second best under free pricing. 

Moreover, restrictions upon price competition have a very strong tendency 
to place limits upon innovations and improvement. As Wright puts it: 

“What we have to deal with in this section is a much more subtle problem— 
the problem of individuals (or corporations) who (or which) feel that on the 
whole an industry would be more stable and better planned if it were brought 
under substantially centralized direction but who disavow any intent to make 
inordinate profits or exploit the public—in other words, the problem of what 
might be called ‘good’ combinations. * * * 

“The truth of the matter is that the basic ideals and aims underlying many 
business monopolies, so-called, or business conspiracies are much the same as 
the aims and ideals underlying the cry for economic planning. * * * The ideals 
which underlie plans and mergers of this sort are a love of uninterrupted routine, 
a desire for security, a desire for the rational and economic organization of a 
particular industry. And precisely in this point lies the danger, for it is exceed- 
ingly easy for the believer in good combinations and the ardent planner to get 
together on a practical footing * * *. 


122 National Association of Manufacturers (economics principles commission), The Amer- 
ican Free Enterprise System (New York, McGraw-Hill Book Co., 1946), vol. I, p. 483. 

18 Tbid., p. 59. 

14 Tbid., ». 58. It is clear that the same committee of distinguished business and aca- 
demie economists regard resale price maintenance as a burden upon competition. Speaking 
of legislation designed “to restrain the free play of market prices” (vol. II, p. 679) they 
say: “The same trend of legislation is shown in the fair-trade and fair-practice acts of the 
States * * *. The Miller-“lydings amendment of 1937 to the Sherman and Federal Trade 
Commission Acts made law out of a long line of broken price regulations. Under this 
amendment, manufacturers are actually assisted in making contractual prices binding even 
upon noncontractors. Price competition, under these acts, is reduced.” 
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“The argument against restrictionism for security or stability falls under 
two main heads—political and economic. * * * As far as political liberty goes, 
we have argued that, without competing leaders and without separate and 
alternative independent employment opportunities, the effectiveness of political 
democracy will rapidly decline * * *, 

“The economic objections to restrictionism have a similar dynamic base. 
Essentially the basic trouble is that entrenched groups nearly always tend to 
underestimate the size of their demand. They nearly always assume that 
reductions in price would have no effect in stimulating income or sales, and 
they tend to suppose that very little more than the amount which they now 
have could be sold under any circumstances. As Judge Learned Hand put the 
matter in the Aluminum decision 

“*Tt is no excuse for monopolizing a market that the monopoly has not been 
used to extract from the consumer more than a fair profit. The act has wider 
purposes. Many people believe that possession of unchallenged economic power 
deadens initiative, discourages thrift, and depresses energy, that immunity 
from competition is a narcotic, and rivalry is a stimulant to industrial progress, 
that the spur of constant stress is necessary to counteract an inevitable dispo- 
sition to let well enough alone’.” * 

An analysis of this sort underlies the objects which econmists have found 
in resale price maintenance. Cover has also shown the stultifying effects of 
resale price maintenance: 

“But experience under the NRA whetted the appetites of small concerns 
for joint action. In competing with the large concern it appeared necessary 
to have not only the defensive weapon of penalizing statutes, but, in addition, 
the offensive devices of combination through enabling legislation. In effect, 
the resale-price-maintenance and the unfair-trade-practice types of statute are 
enabling acts to the extent that group activity is recognized in their adminis- 
tration. The trade policing system supplementary to governmental adminis- 
tration is a combination which may contain many activities prejudicial to free 
competition. The strength of the group lies in the local, limited area of juris- 
diction, where influence with the legislator, the administrator, and the public 
islarge * * *, 

“If legislation is to be substituted for competition, then price will lose its 
significance, channels of distribution will become ossified, marketing procedures 
static, and enterprise paralyzed. Even more significant, government will cease 
to be the arbiter of differences among citizens and become instead the proponent 
of fixity in economic and social life.’ [Emphasis supplied.] * 

An essentially similar point has been made by Agnew and Houghton, who say, 
“It is our belief that the present practice under the fair-trade laws penalizes 
the most able merchants.” ™ 

And again, by Clark.and Clark: 

“Conclusion.—It appears inconceivable that a single maintained retail price 
for products sold in wide variety of competing stores with varying costs of 
operation can prevail, and probably a large proportion of consumers agree that 
it should not be allowed. 

“The different types of service offered by middlemen must in the end be 
recognized. Even this would not give full play to differences in the efficiency 
of those offering similar services. Since society depends on competition to 
force out the inefficient and to force prices toward lower levels, any system which 
retards that process must offer compensating advantages.” * 

Within the last few years, economists have been very much interested in, 
although only a few have wholeheartedly accepted, a theory which looks not to 





15 David McCord Wright (Ph. D., professor of economics and lecturer in the Law School, 
University of Virginia, past president of Southern Economic Association), Capitalism, New 
York, McGraw-Hill Book Co., Inc. (1951), pp. 172-175. 

16 John H. Cover (Ph. D., sometime professor of statistics, University of Chicago School 
of Business; and director of Bureau of Business and Economic Research, University of 
Maryland), Legislative Barriers to Marketing Progress, The Annals of the American 
Academy of Political and Social Science, May 1940 (Marketing in Our American Economy), 
yp. 179-182. 
ar Hugh E. Agnew (Litt. D., Ll. D., late professor emeritus, formerly professor of 
marketing and chairman of the marketing department, New York University School of 
Commerce Accounts and Finance), and Dale Houghton (Ph. D., professor of marketing, 
New York University School of Commerce, Accounts, and Finance), Marketing Policies 
(New York, McGraw-Hill Book Co., Inc., 1941), p. 301. 

1% Fred E. Clark (Ph. D., late professor of economics and marketing, Northwestern 
University School of Commerce), and Carrie Patton Clark, Principles of Marketing, 3d 
edition (New York, The Macmillan Co., 1945), p. 703. 
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the rivalry between sellers of the same item as the control mechanism, as do 
the older theories, but which instead looks to the offsetting powers of buyers 
(such as dealers) and sellers (such as manufacturers) to protect the consumer. 
This is the theory of countervailing power, as enunciated by John K. Galbraith 
in his American Capitalism (Boston, Houghton-Mifflin Co., 1952). The reorienta- 
tion involved in Galbraith’s approach, however, involves no commendation of 
resale price maintenance. He says (p. 149, note 7): 

“Much of the pressure for the Robinson-Patman Act and in lesser measure 
also the State fair-trade laws which have a similar ultimate effect, came and 
continues to come from the smaller competitors of the chain who do not them- 
selves have effective countervailing power. ‘They have, in effect, sought to 
protect ther own weaker buying position by denying strength to others. This is 
wholly understandable, but it has not been the only recourse of the independent. 
He has had the alternative of joining his bargaining power, as a buyer, with 
other independents. And in some fields—food retailing and department stores 
for example—such cooperative bargaining has enjoyed a large measure of suc- 
cess. A clearer view of original and countervailing power by public authority 
would also have made this the preferred way of protecting the position of the 
independent retailer.” [Emphasis supplied. ] 

A similar view is implicit in one of the official publications of the Chamber 
of Commerce of the United States, which in effect synthesizes more traditional 
views with the theory of countervailing power : 

“* * * All successful distributors have conducted their business on the prin- 
ciple that the way to maximize their profits is to maximize sales volume. In 
order to maximize sales they exert tremendous pressures to reduce prices to 
the customer as far as possible, consistent with some gross margin and assurance 
of continuity in business. 

“Two strong dynamic factors influence distributors to endeavor in every pos- 
sible way to supply merchandise to the customer at extreme minimum prices. 
These are, first, competitive pressure and, second, desire to expand business 
volume and profit. The customer is involved in both aspects. Most expansion 
of business comes about through developing sales volume in markets which did 
not previously exist for anyone. A lesser amount comes from taking existing 
business away from competitors. * * * 

“Since most customers have a limited amount of buying power to spread out 
very thinly and over a wide scope of possible purchases the price element is 
extremely important. American women who do a large share of household 
buying and their commercial purchasing agents are extremely well informed on 
price levels. They are aware of price variations between brands and between 
competing sources of supply. Distributive executives and proprietors are keenly 
aware of the importance of pricing operations. They continually study rela- 
tionships between prices and customer buying power. * * * 

“Much has been said and written about the comparative virtues of competition 
over monopolies and trusts. If the customer were buying directly from large 
organizations at their factories, political scare talk along this line would not be 
so far from realism. However, the United States distributive system provides 
an intense amount of competition in every community and at every stage of the 
distributive process. The very existence of this distribution operation makes it 
virtually impossible for the evils of monopoly to adversely affect the customer 
for very long periods of time. It is a very real service that distribution provides 
to the customer in comprising a framework enabling competition. 

“It is well past high time that everyone quit talking as though the customer 
bought his package of cigarettes directly from a North Carolina factory ware- 
house or his automobile directly from the shipping platform at Detroit or his 
electrical appliances from a shipping platform in Schenectady. The customer, 
as every observant person well knows, buys these products from one of many 
possible distributors. He has plenty of chance to select between various compet- 
ing business firms and competing brands of products. Maintaining operation of 
the present competitive system is one of the important services of distribution.” ” 

It is clear that the chamber’s analysis of the benefits of distributive competition 
is predicated upon the assumption of freedom of competition among distributors. 
A retailer cannot expend the market for a given product through price reductions 
if that price is controlled by resale price maintenance. Countervailing power 


1 Domestic distribution department, Chamber of Commerce of the United States, Cost of 
Distribution Services, 1950 (Washington, Chamber of Commerce of the United States, 
1951), pp. 66-67. 
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analysis leads, in this connection, to exactly the same conclusion as more tradi- 
tional analyses. 

Nourse has pointed up the essential conflict between the “purchasing agent” 
concept of the retailer and restrictive legislation. He indicates what retailers 
can do for the general welfare: 

“Where distributors of finished goods grasp this concept of themselves as pur- 
chasing agents for the great body of consumers, they have exerted a twofold 
influence in the direction of lower prices. First, they have sought to eliminate 
or reduce wastes and inefficiencies (either physical or commercial) in the process 
of assembling, handling, and passing on goods to the consumer. Second and 
more important, they have become in a sense professional representatives of the 
consumer, ranging further than he possibly could in search of the most economical 
sources of supply, better equipped than he to discriminate differences in quality 
in relation to price and the uses to which an article is to be put and aggressive 
in using the collective bargaining power of a large clientele to induce price 
concessions from the producer or to stir him to improvements in manufacturing 
methods or alterations in design which will make possible larger consumer 
satisfaction with less outlay.” ” 

However, he states that achievement of these desirable goals has been ham- 
pered by the fact that “Many manufacturers of consumers’ goods have joined 
with distributors in activities aimed at price maintenance on trademarked or 
branded goods.” ™ 

The test of an economic system, in a democratic society, is the degree to which 
it advances the welfare of the consumer.” Resale price maintenance, when it 
is effective, reduces consumer welfare through the enhancement of price and 
restriction upon innovation: 

“In brief, the argument on the basis of pure theory would seem to substantiate 
the conclusion that the prices paid by the ultimate consumer for identical quality 
merchandise would rise as we go from the products of manufacturers of un- 
branded merchandise through those which are widely advertised, to those which 
in addition to being widely advertised, are placed under resale price mainte- 
nance programs. Moreover, because a price maintenance program tends to 
result in a somewhat fixed retail margin which may well be wider than the 
minimum margin needed by the low cost retailer, an increase in the number 
of retailers is encouraged rather than price competition which might reduce 
the margin.” * 

“It seems that the prices of some articles (drugs, toilet articles, cosmetics, 
books, and liquors) were raised [through the passage of resale price maintenance 
laws]. It was claimed that the prices of some articles would be reduced * * * 
Advocates of the laws, with whom the writers talked late in 1937, were emphatic 
in their statements that no reductions had been made and that none were 
intended. They definitely regarded the law as a method by which retail druggists 
could raise prices.” * 

“Under the Miller-Tydings Act of 1937, contractual provisions requiring the 
maintenance of prescribed resale prices, when permitted under State laws, are 
exempt from the provisions of the Sherman Act. In operation, such contracts 
prevent all retailers, whether signatories or not, from competing in the prices 
at which they sell trade-marked goods; sellers and buyers alike thus are denied 


2 Edwin G. Nourse (Ph. D., formerly vice president, the Brookings Institution (1942-46), 
Chairman, Council of Economic Advisers to the President (1946-49), formerly president, 
American Economic Association, American Farm Economic Association, chairman, Social 
Science Research Council), Price Making in a Demoracy (Washington, the Brookings 
Institution, 1944, p. 157). 

21 Tbid., p. 161. 

2 Consumption is the sole end and purpose of prodution ; and the interest of the producer 
ought to be attended to, only so far as it may be necessary for promoting that of the 
consumer. The maxim is so perfectly self-evident, that it would be absurd to attempt to 
prove it. Adam Smith, The Wealth of Nations (Modern Library edition, New York, 
Random House, 1937), p. 625. 

2 Charles F. Phillips (Ph. D., formerly professor of economics, Colgate University ; 
president, Bates College; director, New England Council), Some Theoretical Conclusions 
Regarding Fair Trade Laws, the Journal of Marketing, January 1939, p. 249. 

* Paul D. Converse (Ph. D., professor of marketing and division head, University of 
Illinois ; past president, American Marketing Association), and Harvey W. Huegy (Ph. D., 
professor of marketing, University of Illinois; past president, American Marketing Asso- 
ciation), The Elements of Marketing (third revised edition, New York, Prentice-Hall, Inc., 
1946), p. 169. 
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the advantages that might otherwise flow from superior efficiency and lower costs 
in the distributive trades.” * 

An appeal to educated public thought on our competitive system is found in 
an article in the Atlantic Monthly, signed by Sumner H. Slichter (Lamont pro- 
fessor of economics, Harvard University) : 

“Even though the economy has been growing more competitive, the country 
would be wise to encourage competition still further. So important is keen 
business rivalry that we should not trust to chance that it will continue to gain 
in vigor. There area number of ways in which it could be encouraged : 

“* * * WKorbid agreements by which manufacturers control the prices which 
retailers charge for the manufacturer’s product. Such agreements prevent the 
more efficient retailers from attempting to gain volume by underselling their less 
efficient rivals and thereby limit competition. Experience proves that the mar- 
gins which manufacturers give to retailers are far greater than efficient retailers 
require.” * 

Corey has shown how resale price maintenance may affect buyers of appliances: 

“The elimination of competition at the retail and wholesale levels which resale 
price maintenance attempts to achieve is significant since approximately half the 
retail price of a small appliance goes to pay the markups accruing to the whole- 
saler and the retailer. If fair-trade laws had not been in effect after the war 
and if sellers had been willing, as many of them evidently were, to sacrifice a 
percentage of their markup for higher sales volume, consumers might have been 
able to benefit substantially from lowered prices. 

“The postwar growth of discount houses—which offer a “wholesale” discount 
on national-brand merchandise (fair trade or not) to employees or members of 
organizations who make arrangements to that effect—is partly attributable to 
the fact that substantial reductions in the costs of retailing appliances were 
evidently possible * * * 

“* * * Aside from these ‘ethical’ considerations [the unfairness with which 
resale price maintenance is enforced] however, the substantial volume of retail 
sales of appliances below list price offers an important practical lesson relative 
to price competition. It demonstrates the willingness of a sizable group of 
consumers to shop for national-brand merchandise on a price basis and to dis- 
pense with dealer servicing in order to save money. It also demonstrates the 
willingness of many retailers to economize on selling costs in order to compete 
pricewise. When nationally advertised appliances are sold under an effectively 
enforced fair trade system, neither the consumer nor the retailer can exercise 
any choice in this matter of the prices of these appliances * * * 

“Competition among retailers and among manufacturers of necessity is inte- 
grated. If price cutting is forestalled at the retail level, then the manufacturer 
is relieved of the pressure on him to lower his own prices to wholesalers in 
order to support the efforts of his retailers to compete pricewise with retailers 
of similar products. If all manufacturers of national-brand merchandise effec- 
tively fair-trade their products, they are at least assured that the impetus for 
price competition will not be generated by retailers.” * 

The impact of successful resale price maintenance falls most heavily upon 
those customers who have been economical enough to patronize the lower 
priced outlets, as Oxenfeldt points out.” The enforced uniformity of prices 
forces the thriftier buyer to either do without the product, or to buy from more 
expensive outlets. As noted above, this may involve the multiplication of un- 
necessary services: 

“The uniformity of prices between dealers under the system of controlled 
resale prices has significant effects upon the merchandising services of dealers 
in the struggle for business. When all dealers are forced to sell at the same 


* The Twentieth Century Fund Committee on cartels and monopoly, Report and Recom- 
mendations, in George W. Stocking (Ph. D., professor and chairman, department of 
economics, Vanderbilt University, director of institute of research in the social sciences, 
Vanderbilt University). and Myron W. Watkins (Ph. D., formerly codirector, Twentieth 
Century Fund survey of chartels and monopoly ; fellow, Royal Economie Society), Monopoly 
and Free Enterprise (New York, The Twentieth Century Fund, 1951), p. 538. Members 
of the committee were James A. Landis, A. S. Goss, Marion Hedges, Donald M. Nelson, 
Frank M. Surface, Jacob Viner. J. Raymond Walsh. 

‘en Atlantic Monthly, vol. 192, No. 5, November 1953, The Growth of Competition, 
p. 6». 

27F. Raymond Corey (Ph. D., associate professor in business administration, Harvard 
University). Fair Trade Pricing, a Reappraisal, Harvard Business Review, September- 
October 1952, pp. 53-55. 

8 Op. cit., p. 429. 
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prices, then devices, other than open price cutting, must be employed to shift 
and hold patronage, particularly where the seller has no particular advantage 
of location or personality. The line of lease resistance is hidden price cut- 
ting, rebating, and the free performance of specific merchandising services of 
a cash value. The nature of this type of price cutting and its threat to the 
effective operation of price maintenance has already been discussed. Beyond 
these specific inducements there are the general merchandising services which 
are stimulated by uniformity of prices between establishments. Not only is it 
impossible for limited-service concerns to give their customers the benefit of 
lower operating costs as far as controlled items are concerned, but further, 
competition becomes tuned to service rather than to price. The danger is that 
the array of merchandising services will expand unduly under this sort of 
competitive pressure. The best single illustration of a specific quality is the 
wholesale drug business in Great Britain. A margin of 12% percent has been 
allowed to drug wholesalers in general. This margin was deemed adequate un- 
til the wholesale houses in the rivalry for business began to pyramid their 
services to dealers until they were making deliveries 8 or 4 times a day and 
calling by telephone twice a day for orders. This problem of the undue ex- 
pansion of general merchandising services is to be solved only on a basis of 
intimate and rigid cooperation among the members of the trade.” 

The harmful effect of the resale price maintenance upon the prices paid by 
consumers is intensified by the encouragement “fair trade” seems to give to col- 
lusive action. This encouragement is noted below. 

Since all members of the public are consumers, the general welfare is harmed 
by any practice detrimental to consumers. Consequently, resale price mainte- 
nance lowers the general welfare through its harmful effects upon consumers. 
In addition, resale price maintenance has other harmful implications for the 
general welfare. It seems to breed illegal, collusive action, fosters disrespect 
for the law through its weak and discriminatory enforcement, and hinders 
economic adjustment. 

Many analysts have noted that resale price maintenance tends to lead to col- 
lusive action for the enhancement of prices, contrary to law. 

“The retailers have urged manufacturers to set prices, and in some instances 
have agreed upon what prices to ask the manufacturers to set. Such agree- 
ments are illegal. Some legal actions have been taken for restraint of trade in 
this connection.” ® 

“The elimination of price competition between marketing institutions by the 
use of price maintenance is likely to have a variety of results. As many com- 
mentators have pointed out, in lines of business (drug retailing, for example) in 
which the vast majority of products are priced in this fashion, there is in- 
evitably an increase in emphasis on service and convenience with consequent 
increase in marketing costs and duplication of outlets, accompanied by a 
tendency for other types of retailers (grocery stores) to add the price protected 
merchandise to their regular lines because of the wider margins available. 
Further, although the law specifically forbids horizontal agreements (between 
retailers, or between suppliers) the pressures that develop scem frequently to 
lead to such activities, with still further limitations upon price competition at 
other than retail levels. Finally, the incentive to develop better methods, 
shorter channels of distribution, and newer institutional forms is likely to be 
limited, since the opportunity to demonstrate the improvement in terms of price 
is impossible. To a considerable extent the practice tends artificially to per- 
petuate the status quo, not a recommendation in an otherwise dynamic so- 
ciety.” [Emphasis supplied.] ™ 

The Federal Trade Commission, of course, reached much the same conclu- 
sion.” 

My own study of discount selling indicates (1) that such sales have been a 
presistent and noticeable factor in our economy since at least World War I, 
and are not a recent phenomenon; (2) that they arise out of persistent and 
powerful economic forces; and (3) that they seem, in balance, to offer consider- 


2° Grether, Resale Price Maintenance in Great Britain, pp. 318—319. 

© Converse and Huegy., loc. cit. 

31 William F. Brown (Ph. D., associate professor of marketing, University of California 
at Los Angeles), The Effect of Federal Legislation Upon Marketing Channels, in Richard M. 
Clewett, editor, Marketing Channels (Homewood, IIl., Richard D. Irwin, 1954). p. 496. 
Marketing Channels was prepared under the sponsorship of the American Marketing 
Association. 

=U. S. Federal Trade Commission, op. cit., pp. 1xi, lxiv. 
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able consumer benefits. Resale price maintenance in the appliance, photo- 
graphic supply and jewelry trades seems to fall inequitably and inefticiently 
upon some dealers and some consumers without regard to economic merit. It 
also seems to encourage hypocrisy and violation of law at all levels of trade 
and consumption.” 

Not only does resale price maintenance breed disrespect for the antitrust laws, 
but it breeds disrespect for itself. Unenforceable law is bad law; and there 
is considerable evidence that the price maintenance laws are widely breached. 
Corey points out: 

“An investigation into the effects of fair trade pricing on retailers must 
also take into consideration the basic difficulties in enforcing fair trade price 
structures and the discriimnation which results therefrom. * * * 

‘“* * * while scattered violations are hard to detect and are of relative insigni- 
ficance to the manufacturer, they may add up to a substantial competitive threat 
to the market of a retailer who maintains price. * * * 

“Even if fair trade is desirable as a means of strengthening the position of 
the small retailer [and Corey does not seem to think that it is] in actual practice 
the enforcement of resale price maintenance proves to be difficult.” ™ 

The fact that resale prices maintenance laws are widely and flagrantly violated 
has been noted on many occasions by academic, trade and popular writers.” 

Brecher reported: “Despite the so-called fair-trade laws which legalize retail 
price-fixing in 45 of the 48 States, you can buy nationally advertised and price- 
fixed brands of many products at substantially less than fixed prices in most 
cities.” Fortune estimated that discounting “affects about half of the sales” 
in the electric appliance, radio and television field.” Business Week has cited 
a national retail dry goods asociation estimate of some 10,000 discount houses 
in the United States.* 

Gilchrist has held that discount sales are the inevitable result of resale price 
maintenance (particularly since fair-trade prices and margins are set at levels 
permitting such sales) : 

“The present situation may be summarized thus: 

“* * * Fair-trade supported margins are high enough to make discounting 
possible and desirable for many dealers. 

“The connection between price fixing and discount houses seems obvious. 
Dealers who can sell for less will find a way to reach buyers who want to pay 
less. The discount house is one way and the buying association another. The 
discount house is, therefore, no ‘problem.’ It is simply an inevitable conse- 
quence of erecting a barrier to the economical flow of merchandise to the 
consumer. 

“One must conclude that some form of discount selling is inevitable so long 
as manufacturers follow resale price maintenance policies. If consumers demon- 
strate willingness to forgo ‘convenient’ locations and ‘service’ in order. to buy 
branded merchandise at a savings, the place of the discount house seems 
assured.” * 





33 Stanley C. Hollander, Discount Selling (doctoral dissertation, University of Pennsyl- 
vania, 1954). See also, ibid... The Discount House, the Journal of Marketing, July 1953, 
pp. 57-59: The ‘“‘One-Price System’’—Fact or Fiction? Journal of Retailing, fall 1955, 
pp. 127-144. 

*% 1). Raymond Corey, op. cit., pp. 58—59. 

%*® Vide, for example, Gerald B. Tallman (Ph. D., now professor of marketing, Massachu- 
setts Institute of Technology), When Consumers Buy at Wholesale, Harvard Business 
Review, spring 1939; John W. Wingate (Ph. D., professor of retailing, College of the City 
of New York), Buying at Wholesale From the Consumer’s Point of View, Journal of 
Retailing, February 1940; Frances M. Lehman (M. 8. in retailing, graduate student, New 
York University School of Retailing), the Discount House, Journal of Retailing, February 
1945. for some of the earlier, scholarly comment on the subject. 

%*% Edward M. Brecher, Discount House, Consumer Reports, August 1949, p. 343. 

* Who Pays List Price? Fortune, June 1952, p. 105. 

% Price Cutters Grab the Ball, Business Week, April 3, 1954. pp. 158-159. The same 
article credits discount houses with introducing a general readjustment in the prices of 
appliances, often with the tacit consent of the manufacturers of those appliances. Wide- 
spread discounting has also been noted by Myron S. Heidingsfield (Ph. D., chairman of the 
marketing department, Temple University, Philadelphia, Pa.), the Penetration of Discount 
suying Among Philadelphia Families, Economics and Business Bulletin of Temple Uni- 
versity, December 1951, and many other writers. 

*® Franklin W. Gilchrist (Ph. D., associate professor and head, department of marketing, 
University of Southern California), the Discount House, the Journal of Marketing, Jan- 
uary 1953, p. 272. 
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Converse and Huegy also note widespread violation of the laws: 

“Enforcement of the laws appears to be difficult, and much is heard of the 
need of policing. Many retailers have never heard of the laws. * * * Additional 
laws are being asked to help enforce the original law.” “ 

Oxenfeldt, along with other students has noted with particular disapprobation 
that the difficulties of enforcement create discriminatory results: 

“* * * resale price maintenance has restricted price cutting by the large 
distributors more than by the small independent stores. Small distributors gen- 
erally can get away with a fair amount of price cutting, but large distributors 
are under careful surveillance by the manufacturers and rival retailers. Thus 
resale price maintenance tends to favor the small distributor in two ways: He 
cannot be undercut by the large distributor, and he is left considerable room in 
which to undercut the large distributor.” “ 

The Federal Trade Commission has pointed out that effective enforcement of 
resale price maintenance is almost impossible in the farm machinery, radio, 
and household electric appliance business, because of the problem of controlling 
the allowances granted on trade-ins.” 

The widespread violation of the minimum resale prices, and the discrimination 
in enforcement of such prices, indicates the lack of wisdom in “fair trade laws.” 
If it were not for such violations, however, the laws might have a harmful 
effect upon business adjustment to cyclical conditions. A 1954 article in U. S. 
News & World Report tells how retail price reductions have taken the lead 
in making adjustments favored by Government policy at that time: 

“The Government is urging price cuts. Business leaders are taking up the 
cry. * * * 

“In many cities you can get discounts from producers’ official price lists 
on a wide range of items, including new cars and most appliances. 

“These concessions frequently are surreptitious and selective. They are 
offered by retailers against the manufacturers’ wishes. They go, sometimes, to 
-aSh customers only. 

“Appliances and other ‘durable’ goods are available at substantial price reduc- 
tions. Here, again, the lead has been taken by merchants sometimes against 
the manufacturers’ wishes. 

“Now these discounts are becoming official. A number of leading companies 
have announced lower prices for television sets. You can get leading brands 
for 6 percent to 20 percent less than they were priced a few months back. 

“Air conditioners, irons, electric blankets, washing machines, roasters, tele- 
vision tubes have been marked down by leading companies just this year. 

“The idea even has a political blessing. The President's Council of Economic 
Advisers looks on price cutting as one of the ways industry can overcome the 
current downtrend. Business leaders are now taking up this cry.” “ 

Once again Government policy favors retail (and other) price reductions. 

The rationale for resale price maintenance is protection of the manufacturer's 
goodwill. Edwards has argued that this is not a worthy objective: 

“It would be desirable, however, to repeal all of the resale-price-maintenance 
legislation, permissive as well as coercive. There is no more reason to protect 
distributors from price competition than to protect manufacturers. Neither is 
there any public advantage in protecting the goodwill of manufacturers from 
competitive impairment so far as that goodwill is expressed in high prices.” “ 

In practice, this becomes less important than the fact that resale price mainte- 
nance is often used against the manufacturer: 

“Notwithstanding an injunction of long standing against cooperative activities 
to coerce manufacturers to adopt any method of distribution favored by retail 
druggists, the National Association of Retail Druggists and its affiliated State 
and local associations and their officers, members, and committees, among other 
things, have advised druggists to support and push the sale of price-maintained 
brands and to do the opposite resnecting non-price-maintained brands; have 
written threatening letters and published threatening articles in the trade press 
directed to manufacturers who refrained from placing their products under 





40 Loc. cit. 

“1 Loc. cit. 

#2 Op. cit., p. LVII. 

48 Prices Are Coming Down, February 19, 1954, pp. 17-19. 

“Corwin D. Edwards (Ph. D., formerly Director, Division of Industrial Economics, 
Federal Trade Commission; professor of economics, Northwestern University), Maintain- 
ing Competition—Requisites of a Government Policy (New York, McGraw-Hill Book Co., 
Inc., 1949), p. 73. 
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resale price maintenance, or who failed to enforce their prices to the satis- 
faction of retailers. There is strong indication that where proponent dealers are 
organized, the optional features of the law, so far as manufacturers’ action in 
placing their products under resale price maintenance are concerned, are largely 
nullified by dealer pressure.” ® 

The serious handicap that resale price maintenance places upon the manu- 
facturer in competing with private brands and with nonmaintained brands has 
been pointed up by Stocking and Watkins: 

“The upshot was that manufacturers reconsidered their views on resale price 
maintenance. And second thoughts apparently lead many of them to conclude 
that continued insistence on price maintenance involved greater loss of sales 
volume than its abandonment. * * * 

“Thus a question has arisen whether the device of price maintenance has not 
boomeranged on those who introduced it, the large-scale manufacturers of 
nationally advertised merchandise. * * * Originally price maintenance was 
designed to prevent price-cutting dealers from exploiting the brand goodwill 
of manufacturers at the manufacturers’ expense. Currently it is used to prevent 
price-cutting dealers from upsetting the rigged market for price-maintained 
goods to the detriment of organized retailers with a vested interest in non- 
competitive distribution.” “ 

They conclude that, from the standpoint of the public welfare, the question 
of whether manufacturers or retailers benefit is immaterial. “From the stand- 
point of the public interest in revitalizing competitive forces, resale price 
maintenance is objectionable whatever group sponsors it. It deprives low-cost 
distributors of the competitive advantage of superior efficiency, and thereby 
deprives consumers of their full share of the benefits from improved business 
organization and less costly merchandise methods.” 

Finally, it would seem that in the long run not even resale price maintenance’s 
stanchest advocate, the small retailer, gains from it to the extent that he thinks 
he does. Edwards has pointed out that manufacturer-established resale prices 

‘annot cope with the overall problem of loss-leader selling (i. e., sales below 
cost), since dealers can still reduce the prices of nonbranded goods.“ Moreover, 
the Federal Trade Commission reports that such loss-leader sales are infrequent: 

“One of the principal arguments advanced for the legislation of resale price 
maintenance was that it was needed to enable manufacturers to control unde- 
sirable leader merchandising and ‘sales below cost.’ Proponents emphasized 
extreme price wars and the impression was created that before resale price 
maintenance become effective many nationally advertised brands were sold, espe- 
cially by chainstores and other large distributors, at or below invoice cost. In 
general, sales below invoice cost are exceptional. The records of chain stores, 
department stores, and supermarkets examined in the present inquiry indicate 
that although average prices of such large distributors often were lower than 
those of independent stores before resale price maintenance became effective, 
those lower prices yielded substantial average gross margins over invoice cost 
of goods in all market areas visited.” ” 

Thus resale price maintenance appears as an inadequate weapon with which 
to fight a rare evil. At the same time, the small retailer does not find himself 
freed from large-scale competition. All that has happened is that the compe- 
tition has shifted in nature. In fact, resale price maintenance may attract more 
competitors to the scene, although shifting their activities from the socially 
desirable field of price competition. Ultimately this leads to requests for the 
proliferation of trade regulation and restriction upon entry. 

“Unquestionably, too, independent druggists have attributed much of their 
post depression prosperity to resale price maintenance. They also have com- 
plained bitterly concerning the inroads in the sale of drug merchandise made by 
‘outsiders,’ ignoring the fact that a guaranteed margin inevitably acts as a 
lodestone upon entrepreneurs in other lines of retailing.” “* 

“The specific granting to individuals of power to fix prices for all other indi- 
viduals is bad enough. But it is only the first step. As shown by the record in 
England and Sweden, the exercise of this power tends to the creation of the 
further power to dictate who shall and who shall not sell the product. United 

451), S. Federal Trade Commission, op. cit., pp. LvI—-Lvir. [Emphasis supplied.] 

46 Stocking and Watkins, op. cit., pp. 328-330. 

47 Op. cit., pp. 68—69. 

48 Op. cit., pp. LIV—Lx. 

4° Brown, op. cit., p. 500. 
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States ‘fair’ traders protest that this is not their intention, yet they have already 
begun to move in this direction. The minima that they have set on most drug 
prices yield such high margins of profit that other types of stores, notably 
groceries, have taken to stocking drugs. There has been a consequent outcry 
from the druggists that only druggists should be entitled to handle this lucrative 
line. The question then is raised as to who is a druggist, and this in turn, will 
inevitably lead to a demand for quotas—so many ‘druggists’ in California, so 
many in New York, ete. This is not enterprise.” ” 

Duncan and Phillips have summarized the weaknesses of resale price mainte- 
nance in the following fashion : 

“In summary, then, it seems that many aggressive manufacturers can over- 
come some of the disadvantages of having prices cut on their brands without the 
aid of resale-price maintenance. [Moreover, they clearly indicate, p. 679, that 
retail price cutting has many beneficial effects upon the manufacturers of the 
price-cut merchandise.] For the consumer, the policy spells higher prices. For 
the high-priced retailer, the immediate benefits of price maintenance are sig- 
nificant ; but they are obtained at the expense of the consumer. To the low-price 
retailer, price maintenance means giving up some of his operating advantages in 
order to subsidize the high-price competitors. In brief, a broad policy of price 
maintenance seems contrary to the interest of the general welfare.” ™ 





APPENDIX XIV 


STATEMENT OF WILLIAM R. NOBLE, COUNSEL, NATIONAL RETAIL HARDWARE ASSO- 
CIATION, WASHINGTON, D. C., TO SENATE SELECT COMMITTEE ON SMALL BUSINESS 


This statement is presented on behalf of the National Retail Hardware Asso- 
ciation. This association is an affiliation of 38 State and regional hardware 
associations with a membership of approximately 23,000 independent hardware 
dealers located in communities throughout the United States. 

No classification of retail merchants is more typically American than are 
members Of the National Retail Hardware Association. These retailers main- 
tain independently owned and operated establishments. Historically they have 
served the day-to-day hardware needs of their local communities. They carry 
stocks of various lines of hard goods, such as hand and power tools, garden 
tools, housewares, paints, builders hardware, nails, wire products, farm supplies, 
and sporting goods. 

These member stores are located in 10,278 different communities in the United 
States. Forty-three percent are in towns under 2,500 population. Seventy-four 
percent are located in communities under 25,000 population. 

While these truly small-business men may be thought by some to be individ- 
ually of relative, insignificance, collectively, and in their own communities, they 
present a substantial position in the local economy and in the worthwhile com- 
munity service which they perform. In their respective areas, generally speak- 
ing, hardware dealers are substantial marketers of merchandise and conveyors 
of service. 

Inasmuch as the subject under consideration by this committee deals with 
matters relating to pricing and distribution of goods, we feel it important that 
the hardware retailers’ status be understood. We've described the general lines 
of merchandise handled, and the location and service aspects of retail hardware 
stores. 

Each year the association makes a retail hardware survey, using a representa- 
tive sampling of member stores, based on store sizes and community population. 
A few specific figures taken from this survey will, we feel, furnish relevant 
briefing on the types of merchants under discussion. This presentation is 
based on statistical data taken from the survey for the year 1956. Figures for 
1957 are now being tabulated and that data will be made available to the com- 
mittee at a later date upon request. 

In 1956 the average sales volume for retail hardware stores throughout the 
United States was $93,975. Total cost of goods sold was 70.25 percent, showing 





* The “Fair” Trade Controversy, Fortune, April 1949, p. 76. 

5t Charles F. Phillips (Ph. D.. formerly professor of economics, Colgate University : presi- 
dent, Bates College; director. New England Council) and Delbert J. Duncan (Ph. D., pro- 
fessor of marketing, University of Caifornia; formerly dean and professor of marketing. 
University of Colorado College of Business Administration), Marketing, Principles and 
Methods (Chicago, Richard D. Irwin, Inc., 1948), p. 682. 
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a gross margin of 29.75 percent. Total expense was 27.85 percent (including 
17.85 percent for salaries and 10 percent for other costs of doing business such 
as rent, taxes, advertising, insurance, etc.). Net profit on merchandise sales 
was 1.9 percent. Attached to this statement as exhibit A is a detailed break- 
down of the average operational experience for retail hardware stores for 1956. 
Indications are that 1957 will reflect few, if any significant changes. 

In total the independent retail hardware market represents approximately $3 
million in annual sales. According to qualified estimates, 85 percent of the 
merchandise sold through retail hardware channels is purchased from inde- 
pendent wholesalers. Probably no category of retailing surpasses hardware 
stores as marketers of manufacturer brand-name merchandise. Likewise, no 
category of retailing is more vulnerable to cutthroat price competition on 
branded goods. 

Speaking for its 23,000 member dealers, the National Retail Hardware Asso- 
ciation stands in support of the fair-trade principle and urges the enactment 
of a Federal fair-trade law, as provided by a bill presently before the Senate, 
S. 3850. We believe that such legislation would provide a tool by which the 
industry can stabilize the hardware business and make possible better service 
to customers. It is our considered opinion that, in the long run, consumers, 
retailer, wholesalers, manufacturers, and the Nation’s total economy would 
benefit from the enactment of 8. 3850, or similar legislation. 

Some of the considerations upon which our position is based are as follows: 

1. Price competition would not be eliminated. Manufacturers availing them- 
selves of the provisions of S. 3850 are required to be in competition with others. 
The normal legal safeguards would continue to apply. 

2. S. 3850 would prevent monopolistic tactics. By permitting a mass-market- 
ing manufacturer to stipulate (at its peril) a resale price which assures reason- 
able compensation for wholesalers and retailers engaged in redistribution, 
retailing giants are forestalled from engaging in tactics which can monopolize 
the distribution trade. 

Present severe price competition in some markets involving electric house- 
wares clearly demonstrates how drastically reduced retail margins Can elim- 
inate all but the extremely large-volume operators. 

In such markets hardware retailers and similar businessmen, have no al- 
ternative other than discontinuance of lines of goods which can no longer be 
sold profitably. 

3. When hundreds of small retailers are eliminated as outlets and distribution 
becomes concentrated in the hands of a few bigs, consumers are deprived of 
accessibility to goods they desire. Not only are consumers deprived of the 
convenience of trading at convenient and Customary outlets, but they are also 
deprived of the confidence they have in the integrity of the neighborhood mer- 
chant. 

4. When local hardware retailers, and others, are deprived of the privilege 
of selling merchandise at a profit, the whole community economy suffers. Price 
advertising from metropolitan outlets diverts business from home merchants, 
reduces employment and weakens the ability of local merchants to support civic 
enterprises. 

5. Manufacturers who use independent wholesalers and retailers for distri- 
bution should be afforded the privileges incorporated in ‘8. 3850. 

There are many other ways through which manufacturers are now permitted 
to legally control resale prices of their products. Some own their own wholesale 
and retail outlets, some grant exclusive franchises, some sell On consignment. 

We ask the question: Why should a class of manufacturers be deprived of 
a method by which they can successfully obtain broad, grassroots distribution 
through independent outlets, while competitors are permitted through other 
means to assure their distribution outlets of realistic compensation for their 
activities? 

6. Discount houses and certain other organizations offer brand-name hard- 
ware merchandise which is the basic stock of the independent hardware retailer 
at a cutrate price merely to attract customers to their stores. They sell other 
types of merchandise to the customers attracted by these bargain cutrate 
prices. The independent hardware dealer finds this type of competition cutting 
his basic branded merchandise merely to attract store traffic. 

7. Hardware retailing, according to Dun & Bradstreet, has for many years 
rated among the most stable forms of retailing in the United States. In our 
present economy, which depends so greatly on mass distribution of branded 
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goods, without some effective means of stabilization of retail prices by manu- 
facturers, the health of hardware retailing is placed in jeopardy. 

In face of a long history of stability, recent years have brought trends which 
should cause serious concern for this category of retailing. 

According to the United States Census, there were 1,400 fewer hardware 
stores in 1954 than existed in 1946. 

Net profits on merchandise sales, according to our cost-of-doing-business sur- 
vey, have experienced a steady downward trend: 


Percent Percent | Percent 
ee es bY Ris a a 2. 25 
RRS ee Dh Jo Cree 2651168... eed 1.90 
ee a "Bee 2. 85 
ss RPT eT | 1. 90 


Please note that these are average figures. A hardware retailer producing 
1.90 percent net profit on sales of $93,975 is very close to a marginal operation. 
If these are average figures, it follows that many thousands of these important 
small-business men are experiencing profitless operations. With that being 
the profit picture for a highly stable form of independent retailing, we submit 
that the Congress should exhibit genuine interest in any legislation which would 
help eliminate unfairness in competition or which would encourage stabiliza- 
tion of independent retail operations. 

In conclusion, we respectfully recommend and urge on behalf of 23,000 inde- 
pendent hardware retailers careful consideration of S. 3850. 


Exuisir A.—UniTrep STATES AVERAGE FOR ALL Stores ReEporTING MADE BY 
NATIONAL Retrar~t HARDWARE ASSOCIATION FOR THE YEAR 1956 








a TR ROO i asc cninn i es tino apna aca bhai nip cinpieanie began phe $93, 975 
Percent 
Ia cis nicscieseistin ania apps mnenie- mii Sareneemae tse rada cone bia 100. 00 
I os scan hoelilietes demon sareabins meer asin mime 70. 25 
a be Nc heh Aad Riek Ob idle untae Rem e 29. 75 
Paid out in salaries: 
a  esiawass geanmred eansiareaepirabiananipsonensesnegrapin- ae ap ioseat 7. 70 
a Te, RED Gee ema e nen eee e ewniens 10. 15 
Se cece ic urcennenes cnirertnarincsiaoymrepeem ora ases-somianes 17. 85 
Other costs of doing business : 
tg STR a 1. 50 
I rere ee cree risen insares eaeaeemnei canes aianie . 05 
Delivery expense (other than wages) ----------------~-.--.------- . 60 
Depreciation : 
i ge oo a oeen ve mianeiemmeapcmenessethceeE damien 25 
IR CN I ccs eva ienlliiaipbeenne ecmresen perio . 45 
Nee ne ee ne en cxcosstoprergren canner sisammmsseen . 80 
Nene en nen he i es Cn ne tornntencnerecoreweren . 
a cous he ensmreeapermmeFepipurenmennearn .10 
oo gO er 15 
cpt teentarcadeexnaimwananaianae . 40 
Neen eee hen cams eriediediensonttntegrenepmeyh niobeasnimiemh 2. 50 
ne esiteiiinw ier eesmeliemem .10 
Taxes (excluding Federal income tax) ~......_.____._..-----.-... 1. 05 
tc cenneabinvibrapieompninnnenamnomivcngr . 30 
Unclassified : (including store supplies) _-_-__----_---_----------~-- 1. 00 
Total expense (not including interest on investment) —------- 27. 85 
Earnings on sales (before Federal income tax)------------ 1. 90 
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APpPENDIx XV 


STATEMENT OF HERMAN T. VAN MELL, VICE PRESIDENT AND GENERAL COUNSEL, 
SUNBEAM CorpP., CHICAGO, ILL. 


Submitted to the Subcommittee on Retailing, Distribution and Fair Trade 
Practices of the Senate Small Business Committee Re S. 3850 


INTRODUCTION 


My name is Herman T. Van Mell, and my home is in Chicago, Ill. I am and 
since 1948 have been general counsel of Sunbeam Corp., nationally known manu- 
facturer of high-quality electrical appliances. 

Ever since the enactment of the State fair trade laws and the Miller-Tydings 
Act in 1937, Sunbeam has been a stanch advocate of fair trade. 

Sunbeam Corp. continues wholeheartedly to subscribe to the principles and 
necessity of fair trade, and endorses the principles of the Humphrey-Proxmire 
bill, S. 3850. 

Twice before, the Congress of the United States has enacted legislation to 
provide for distribution of trademarked articles at uniform prices. Twice, the 
will of Congress has been thwarted, ironically enough, in my opinion, under the 
leadership of departments of the Government itself. 

Now that the subject is once again before Congress, we feel that, if legislation 
is to be enacted, it should decisively, once and for all, settle the situation. 
Toward that end, I will suggest certain amendments which, in my opinion, 
are either necessary or desirable to enable this bill to accomplish its purposes. 


AN ANALYSIS OF WHY Farr TRADE Has FAILED, BoTH LEGALLY AND PRACTICALLY 


I. HOW PREVIOUS FAIR TRADE LAWS WERE DESTROYED AS EFFECTIVE LEGISLATION 
A. Federal Government attacks 


The Department of Justice, closely followed by the Federal Trade Commission, 
from the inception of statutory fair trade, has spearheaded attacks upon the 
rights of a producer to control the sale to the ultimate consumer of product pro- 
duced by him and bearing his trademark, except in those cases where the manu- 
facturer or producer was rich and powerful enough to do his own retailing. 

Thus, the Department of Justice intervened in the first Schwegmann case, 
successfully urging the Supreme Court to take a narrow, legalistic view of the 
strict letter of the Miller-Tydings Act, and so construe it as to emasculate it. 
This is the same Department of Justice which in other, particularly sociological 
and labor questions, has urged upon the Court the most inconceivably broad 
construction possible on the plea that such construction is necessary to carry 
out the spirit as well as the letter of the intent of Congress. 

Congress overwhelmingly rebuked he Department of Justice, as well as the 
Supreme Court, by enacting the McGuire Act, which sought to restore nonsigner 
fair trade and end the Wentling case sanction of interstate price cutting. The 
Department of Justice, however, went to work to harass fair-trade manufactur- 
ers and once again to chop down the effectiveness of this legislation with hair- 
splitting interpretations. 

Manufacturers who atempted to maintain a uniform price at the wholesale 
level (and thus, incidentally, carry out the intent and purpose of the Robinson- 
Patman Act) risked prosecution, either on a boycott theory or under the doc- 
trine in the McKesson & Robbins case. 

Manufacturers who sought to do the commonsense thing and cut off supplies 
to persistent price-cutting dealers, rather than burden the courts and expend great 
sums of money and effort in litigation, were subject to grand-jury investigations 
and threatened with Sherman Act prosecutions under a restraint-of-trade theory. 

Since it is obvious that the Justice Department and the Federal Trade Com- 
mission will, no doubt, continue to be hostile to the principles of orderly distri- 
bution of trademarked products, any new legislation must be written in such 


clear and unmistakable manner that the will of Congress will not be thwarted 
for the third time. 


B. State-court attacks 


Although the United States Supreme Court, in the Old Dearborn case, sus- 
tained as constitutional the principles of fair trade, and up to the time of the 
first Schwegmann case, State courts had been, generally, supporting the princi- 
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ples of State fair-trade laws, a new trend began. I attribute this trend to the 
example set by Federal Government agencies. 

A considerable number of State supreme courts held their respective State 
fair-trade laws to be unconstitutional for a variety of stated reasons, some of 
them having, at least, an apparent substance, but others plainly founded in emo- 
tional bias, in which the term “price fixing” somehow became equated with evil. 


C. Loopholes in previous legislation 


Had the Justice Department in good faith accepted the full spirit and intent 
of Congress to remove State fair trade from the Sherman act, where the Dr. 
Miles case had placed it, as was the purpose of the Miller-Tydings act, and 
applied the rule of reason as well as commonsense, fair-trade distribution would 
be in sound shape today. Had this been the case, in my opinion, the rash of 
adverse State court decisions would never have appeared. 

With a wholehearted adherence to the essential principles of States rights, the 
Federal Government would have thrown its weight against operators in a non- 
fair-trade area who deliberately reached across State lines to destroy the State 
policies of fair-trade areas. Thus, it would seem that disregard of the rule of 
reason as applied to necessary, everyday business affairs, and disregard of States 
rights, opened the principal loopholes. 

However, there is another basic loophole which Congress itself left by hereto- 
fore refusing to provide for nationwide fair trade of goods in interstate com- 
merce. This is a principal contribution of the Harris bill. 


II, SUNBEAM’S EXPERIENCE IN THE DESTRUCTION OF PRACTICAL, NATIONWIDE, 
FAIR TRADING 


A. Sunbeam’s contractual fair-trade system 


Following the decision in the first Schwegmann case in 1951, Sunbeam created 
and pioneered its so-called universal fair-trade contract system, pursuant to 
which, in all of the then 45 fair-trade States, it sold only to wholesale distribu- 
tors who had signed fair-trade contracts in which they agreed (a@)to resell such 
products only to retailers who had signed Sunbeam retail fair-trade contracts, 
and (0) ata uniform and nondiscriminatory wholesale price. 

Under this system, every distributor and dealer in fair-trade States was put 
on a position of absolute equality. Every dealer who desired to sign a Sunbeam 
retail fair-trade contract was given the opportunity to do so. It was Sunbeam’s 
announced intention to refrain from dealing with nonsigners who had not elected 
to sign contracts. 

The inspiration for the system was a suggestion by Mr. Justice Douglas in 
his majority opinion in the first Schwegmann case, suggesting that the only 
proper way to fair trade under the Miller-Tydings act was by a manufacturer’s 
executing contracts with all his dealers. The legal basis was the express statu- 
tory provisions sanctioning such contracts. 


B. The Department of Justice attacks Sunbeam’s contractual fair trading 


The Justice Department then filed a civil antitrust suit, seeking to enjoin 
Sunbeam’s contractual system, branding Sunbeam and its contract-signing 
dealers and distributors as coconspirators. A Federal district court in New York 
held that the Miller-Tydings act did not exempt the Sunbeam contract system 
from the reach of the Sherman act, but that the subsequent enactment of the 
McGuire act validated Sunbeam’s system. A district court in California, how- 
ever, sustained Sunbeam’s system as lawful under the Miller-Tydings act, as 
well as the McGuire act. The Justice Department finally, after enactment of the 
McGuire act, dismissed its suit, but this did not erase the stigma of the filing 
of the suit. 


O. The interstate cut-price, mail-order catalog invades fair-trade States 


Meanwhile, two fatal defects in the fair-trade law began to appear. The 
major problem was occasioned by the mail-order discounter in non-fair-trade 
areas. At that time there were only four such areas, namely: the District of 
Columbia, Vermont, Texas, and Missouri. 

A discounter in the State of Missouri mailed a large quantity of discount 
eatalogs into fair-trade-States. This immediately deprived the dealers in the 
areas where the catalogs were received of the full legal benefits of their Sunbeam 
fair-trade contracts. Sunbeam filed suit in the Federal district court in 
St. Louis for an injunction, and obtained a temporary injunction enjoining such 
interstate assault. 
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D. The Department of Justice intervenes on the side of the interstate raiders 


Immediately the Department of Justice intervened in that suit and persuaded 
the court to vacate the injunction. Meanwhile, Masters, Inc., which had been 
enjoined from price cutting Sunbeam products in New York, opened up a mail- 
order house in the District of Columbia for the avowed purpose of circumvent- 
ing an injunction. Other manufacturers were involved in similar litigation and 
in the case of G. HE. v. Masters, Inc., decided late last year the destruction of 
fair-trade rights across State lines was judicially sanctified. The doctrine of 
that case was applied against Sunbeam’s contractual system in a Federal court 
decision filed December 30, 1957. 

This was the principal factor in undermining the contract approach system. 


E. An example of destructive loss-leader pricing by an interstate raider 


One of the principal cut-price, mail-order concerns operating out of a non- 
fair-trade area stopped at the Sunbeam booth at the January 1958 housewares 
show and boasted of sending out 1 million catalogs in the fall of 1957 (featuring 
Sunbeam products at deep-cut prices on its cover) into fair-trade States, which 
had had a tremendous effect on the Christmas business. The same concern 
announced a spring mailing of 2 million catalogs, again featuring Sunbeam on 
the front cover of the catalog. He further admitted that many of his orders 
come in addressed to ““———-— Sunbeam Sales Corp.,” or addressed to “Sunbeam 
Sales Co.,” at their company address. Can anything else more clearly show 
how trademarks and the good will they symbolize are wrongfully appropriated? 
Is not this a confiscation of property without due process of law? 

As an example of the prices featured by this one concern, I quote from its 
spring catalog which advertises the Sunbeam frypan on the front cover as 
retailing at $16.95, “your cost, $9.95.” This is the standard frypan which is 
sold to distributors at a net price of $9.31. We do not know from whom this 
concern buys its frypans but even at the lowest brokerage rates of which we 
hear—namely, at 2 percent markup—this cut-price catalog concern is presumably 
paying some Sunbeam distributor at least $9.50 for the frypan which he is sell- 
ing at a markup of 45 cents. No dealer in the United States can stay in business 
and make money reselling at a price like that. Even Masters, Inc., which 
claims to be the most efficient of all discount houses, operating at a 11 percent 
markup, would have to sell this Sunbeam frypan at $10.50 to make out, 
Obviously, the mail-order concern is using Sunbeam as bait or leader material. 
In order successfully to build traffic for itself this concern destroys the Sunbeam 
business of thousands of dealers. Should the law permit this? 

From Sunbeam’s experience, it is, therefore, imperative that such depreda- 
tions be stopped. Cut pricing such as this is destroying the small retailer across 
the United States, caught between such loss-leader operators and giant depart- 
ment stores who retaliate against these suicidal loss-leader prices by also selling 
at approximate cost. 


F. Inability to prevent noncontracting dealers from getting Sunbeam merchan- 
dise for cut-pricing and loss-leading operations 

The second major weakness which Sunbeam experienced under its fair-trade 
contract system was that the law provided no effective way for preventing those 
who chose not to sign contracts from getting a supply of Sunbeam goods. Thus, 
a price-cutting dealer in a fair-trade State who had elected not to sign a contract 
could freely buy goods in a non-fair-trade area. 

1. Transshipping from non-fair-trade States —In the course of litigating fair- 
trade cases in California, we would come across merchandise in the hands of 
nonsigners which had been acquired in Texas, Missouri, or Michigan (after that 
State had gone off fair trade). The Justice Department had made it plain that 
if a manufacturer took retaliatory action against such supplying sources in the 
non-fair-trade States, he would be prosecuted. Thus this source of supply could 
not be shut off. 

2. Secret contract violations; wrongfully inducing a contract signer to supply 
goods.—Another source of merchandise was for a nonsigner in a fair-trade State 
to secretly induce some contract-signing dealer or distributor to transship to him 
small quantities of merchandise. (A mere one dozen Mixmasters advertised at 
a giveaway price can kill the sale of a thousand at regular price.) In most cases 
this transshipping was very secretly done and all normal identifying marks re- 
moved from the cartons. Obviously if Sunbeam knew who the dishonest dealer 
or distributor was, it would be a relatively simple matter to bring legal pro- 
ceedings against him. However, due to concealment, attempts were made to 








420 DISCOUNT-HOUSE OPERATIONS 


proceed against the nonsigner.on the very commonsense basis that since the non- 
signer knew about the Sunbeam contractual system, had knowingly elected not 
to sign a contract, his very offering of Sunbeam goods for sale showed that he 
had apparently induced some distributor or dealer to violate his contract. This 
theory of law was sustained in the Payless case. 

3. The theory of tortious interference with the contractual system as a whole; 
refusal of courts to support a contractual system after they had rejected non- 
signer system.—Sunbeam then pressed a series of cases based on the theory that 
even if the non-signer had acquired goods in a non-fair-trade area for resale of 
them at cut prices in the fair-trade State, this was a tortious interference with 
the fair-trade rights of both Sunbeam and its contract-signing retailers and dis- 
tributors. While this theory of law is very obviously commonsense, and has 
been approved by law writers, the courts for the most part brushed this argu- 
ment aside in those States where the nonsigner law had been stricken down, say- 
ing that fair trade was price fixing, that price fixing imposed on nonsigners was 
against State policy and, therefore, they, the courts, would not protect fair-trade 
contracts from such interference, even though in all cases conceding that the 
contracts themselves were lawful. 

This second great weakness of the contractual fair-trade structure drove home 
to Sunbeam the lesson that in order to have effective and practical fair trade, a 
manufacturer must have the legal right to pick and choose his own customers, to 
refuse to deal with those it has not selected as distributors and dealers, and to 
have a statutory right to enjoin all others from acting as dealers or distributors 
of, or advertising Sunbeam merchandise. 

The foregoing are the two major loopholes in the contractual fair trade struc- 
ture which Sunbeam erected, maintained, and enforced at tremendous expense. 
It was these loopholes which eventually led to the breakdown of fair trade and 
the necessity for Sunbeam to abandon the system. 

Of course, nonsigner fair-trade systems which most of Sunbeam’s competitors 
used were infinitely weaker and broke down, in fact (even where not admitted) 
long before legal deevlopments made contract fair trading impossible from a 
practical standpoint. The crumbling of nonsigner fair trade opened the second 
loophole above mentioned, by enabling the nonsigner to get merchandise and 
undercut his contract-signing competitor. 

It should be borne in mind that there is now on the case books of many States 
a large body of law hostile to nonsigner fair trade. I fear that this body of State 
law may create serious enforcement problems under the proposed new legisla- 
tion, and therefore urge careful consideration to drafting. 


G. How enforcement by injunction suits began to reach an area of prohibitive 
cost and difficulty 


A number of other rather serious enforcement problems developed, particularly 
the heavy cost of lititigation, the tremendously varying degrees of halfhearted- 
ness in which courts sustained and enforced their State laws and even in many 
cases, failed to support their own injuctions decisely. Too many of the most will- 
ful price cutters regarded litigation as an inexpensive license for a very profitable 
loss-leader operation or as good advertising. 

The hard-core violators were more frequently not the discount house but the 
loss leader merchants, those who had no interest in making a profit on the Sun- 
beam line but who, as did the cut-price mail-order house referred to, used Sun- 
beam as the bait and come-on to get people into their establishments in order to 
sell other goods at normal and in some cases fictitiously high markups. 

After Sunbeam had abandoned fair trade and associated counsel were in- 
structed to close out pending litigation one of my associate counsel told me that 
the lawyer for one of the most notorious loss-leader houses admitted that his 
client had shoppers who would station themselves outside of the store, then follow 
a customer in and watch to see whether, after buying the loss-leader Sunbeam 
item, the customer would buy other normally marked-up items, the store very 
cold-bloodedly slaughtering the price on a famous national brand product just 
so long as it would draw customers who, once in the store, in fact bought other 
goods. As soon as such shoppers determined the loss-leader product had lost 
its effectiveness, the store would switch to some other item. Meantime, however, 
these loss-leader tactics had destroyed the ability of all the competitive neighbor- 
hood merchants to sell Sunbeam products at a profit or at any other than the 
loss-leader price. Also there was created in the minds of potential customers the 
thought that the true value for the Sunbeam product was no greater than the loss- 
leader price and so they would postpone purchases waiting for the next “bargain 
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sale.” Therefore the regular dealers, their present stock of Sunbeam not having 
moved, would not care to order any further Sunbeam products and thus the Sun- 
beam trade was, in fact, restrained. But these loss-leader merchants were the 
very ones who often, with the active sympathy of the courts, used every tech- 
nicality of the law to drag out cases so that they could continue their deprada- 
tions as they chose. Ironically, the better the product and the greater its reputa- 
tion the more subject it is to loss-leader restraints. 

From this, Sunbeam learned that an effective fair trade statute must require 
Federal courts to enter temporary injunctions immediately upon affidavits 
making a prima facie showing of (a) a fair trade structure, (b) the allegation 
of at least one competing product on the market, (c) notice to the defendant, 
and (d) either an advertisement or offer to sell at a price cut, or two sales ata 
price cut. A statutory injunction bond, in the amount of $1,000 as well as a 
court’s power to punish fraud and perjury would protect against abuse of such 
a statutory mandatory injunction procedure. 

One of the final effective blows against fair trade during 1957 was the in- 
creased willingness of many courts to permit each and every willful price 
cutter to litigate and relitigate a producer’s structure and every pettifogging 
procedural and substantive point. 

One State appeals court blandly permitted a price cutter to show his utter 
contempt for the injunctive processes of the law and to flout a decree which 
enjoined him from price cutting in his store located at a particular address, 
by the shabby subterfuge of demonstrating the product in the store and then 
taking the customer out on the sidewalk in front of the store to deliver the 
product into his hands and there accept the price. By this and similar types 
of so-called law enforcement, many courts, while pretending to uphold the law, 
openly displayed their attitude of attempting to make it as difficult, impossible, 
and expensive as they could for a manufacturer to enforce fair trade. 


EFFECTIVE Farr TRADE WILL REQuIRE A Basic CHANGE IN ANTITRUST THINKING 


I. TO CONTROL THE DISTRIBUTION OF ONE’S OWN PRODUCT CANNOT LOGICALLY BE A 
RESTRAINT OF TRADE 


The doctrine that contracts controlling the resale, and the reselling prices 
of one’s own product are in restraint of trade was created, over the dissent of 
Mr. Justice Holmes, pretty much out of thin air, by a majority of the Supreme 
Court in the case of Dr. Miles Medical Co. v. Park & Co, (220 U. 8S. 373 (1911) ). 

I submit most earnestly for the consideration of the committee that this 
policy was wrong legally and economically at the time it was announced. I 
say that it has been wrong ever since. I say that it flies in the face of common- 
sense and the realities of 20th century manufacturing and distribution. 

And I say that it is this policy of the law which is principally responsible 
for the current rapid destruction of small business and particularly small 
dealers and distributors, and the concentration of retailing into a few giant 
hands which is rapidly taking place. 

Mr. Justice Holmes protested the adoption of the doctrine saying in his dis- 
sent: 

“There is no statute covering the case (although the majority claimed that 
the prohibitions against contracts in restraint of trade contained in the Sherman 
Act applied) ; there is no body of precedent that by ineluctable logie requires 
the conclusion to which the court has come. The conclusion is reached by 
extending a certain conception of public policy to a new sphere. * * * I think 
that, at least, it is safe to say that the most enlightened judicial policy is to 
let people manage their own business in their own way, unless the ground for 
interference is very clear.” 

Thus spoke Mr. Justice Holmes at the very inception of the doctrine that 
contractual control of the distribution and resale price maintenance of one’s 
own product constituted a per se offense under the Sherman Act as being a 
restraint of trade. The Sherman Act does not say this. The Supreme Court 
legislated it. 

It is this Court legislation which is the cornerstone of the presently held 
antitrust concept that a producer who is unfortunate enough to be obliged to 
sell his products through independent wholesalers and retailers cannot law- 
fully exercise effective control of the distribution of those products (at the 
same time assuming the reciprocal obligations for the welfare of his dealers 
which such contracts would make possible. ) 
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{I. EIGHTEENTH CENTURY HORSE-TRADING LAW NOT APPLICABLE TO RESALE OR MASS 
DISTRIBUTION OF MASS PRODUCED GOODS TODAY 


Some of the early English law writers giving the example of a man who 
had sold a horse, held that the seller having parted with title to his horse should 
have no further right to dictate to whom his purchaser may resell, holding 
further that any attempt to do so would be a restraint upon the alienation of 
property. The legal doctrine thus crudely stated, and blindly followed to this 
day, is the only historical basis for hostility to price maintenance. 

However, I believe that if Coke were living today he would be the first to 
acknowledge that a rule of law which made sense when applied to the individual 
sale, of one specific chattel having a separate identity and not being exactly 
identical to any other chattel in existence, was not intended to apply to and 
does not make sense in being applied to hundreds of thousands of mass produced 
articles, each absolutely identical with the other, whose production and sale 
to consumers requires the simultaneous and continuous activities of thousands 
of dealers. Clearly anything, such as price cutting, which injures or curtails 
this economic activity is the one restraint of trade. 


Ill. REPLACING EMOTION WITH LOGIC IN ANALYZING THE DIFFERENCE BETWEEN 
PRICE MAINTENANCE AND COLLUSIVE PRICE FIXING 
A. Monopolistic price fixing 

The early English antimonopoly laws were concerned with the situation where 
all the producers or dealers in, say, the food grains necessary to sustain life 
had gotten a stranglehold over all of the supplies, and between themselves fixed 
a single price to be charged by all of the dealers regardless of where the grain 
was produced. It was this kind of monopolistic price fixing which everyone 
agreed to be universally bad. In the case of necessary foodstuffs, where such 
price fixing existed consumers had to pay the price or perish. It was logical 
to extend this rule more generally to all such monopolistic price fixing. 

B. Individual resale price maintenance on one’s own products 

In U. S. v. Socony Vacuum (310 V. 8. 150) (1940), it is said that contracts 
or combinations for the fixing of prices are illegal per se. No one can quarrel 
with that doctrine on the facts of that case which showed a combination of 
producers; truly monopolistic price fixing. But now the phrase “price fixing 
is unlawful per se” is used without qualification and often without sound eco- 
nomic, commonsense. 

How different it is if I am a corngrower and I fix the price of the corn grown 
by me and have a hundred salesmen all offering my corn at my price. No 
one has to buy from me or my salesmen if they think my price too high. If 
my price is too high in proportion to the average costs of production, average 
salesmen’s wages, average transportation and storage costs, average taxes, 
and so on, then the other growers of corn will economically be able to and will 
undersell me. If the price I fix on my corn, however, is reasonably close to 
such average costs, then it must generally be found that my competitors’ prices 
come very close to or equal mine. In either case, my fixing the price on my 
own corn only cannot prejudice the consumers’ interest. 

It is therefore obvious that monopolistic price fixing by collusion of all of 
the producers is the evil to be guarded against by antitrust laws, but individual 
price fixing on one’s own product, where competitors are free to exist and also 
price as they please, can work no public harm, even in the case of necessities 
(absent grave national emergency). 


Iv. AT ANY GIVEN TIME ALL PRICES THROUGHOUT THE UNITED STATES ARE, IN FACT, 
FIXED; CUT PRICING AND LOSS LEADER PRICING ALSO FIXES PRICES 


The thoughtless statement that price fixing in itself is a per se restraint of 
trade is absolute nonsense. It is time for legislative correction of this mis- 
chievous error. 


A. The real question is not whether prices of trademarked products shall be 
fixed, but who shall fix them—the producer or the middleman? 

1. The interest of the consumer in production ahead of price.—It is the prin- 
cipal false assumption, upon which a great deal of hostility to fair trade and 
much demagogy rests, in the last analysis, that the consumer’s paramount 
interest is the cheapest price that disorderly and uncontrolled marketing can 
come up with. I brand this philosophy as completely false. 
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A moment’s reflection shows that the consumer has many interests which 
interact with each other. The great majority of the consumer’s interests are 
inconsistent with the kind of cut pricing that is going on today. Let us review 
these interests: 

(a) Before he can become a consumer, the would-be buyer must possess pur- 
chasing power. He can obtain purchasing power only through his own work, 
or, indirectly, from the productive work of others. 

(b) These earnings cannot arise until an agricultural or manufactured prod- 
uct is created, by work. The production of goods is the only true basis of 
wealth and purchasing power. Servicing trades do not come into existence 
until goods have been produced. Therefore, the consumer’s first and paramount 
interest is in the unrestrained production of agricultural and manufactured 
products. 

(c) Closely tied to his basic interest in the production of wealth is the con- 
sumer’s interest in a reasonably stable community, and intelligent laws which 
encourage production, and the sale of goods produced, without which produc- 
tion is stifled. 

(d@) The consumer has an overriding interest in protecting his earning power 
by stability of employment which, in turn, depends, in the last analysis, in a 
free society, upon the ability of producers to sell at a profit. Unless this hap- 
pens, there is no service industry to provide employment, and there are no taxes 
to pay for Government services and employment. 

(e) To improve his standard of living, the consumer has an interest, after 
the satisfaction of his necessities, in an ever-widening choice between products 
which make life richer and more enjoyable. 

Therefore, he is interested in laws and conditions which provide an incentive 
for the diversification of products, their constant improvement, and the constant 
development of new products. 

If a particular price cut in any manner fixes the resale price of a product 
at a point which injures any of the foregoing interests, such cut price is not 
in the consumer's overall interest. His bargain is too dear. If he has to sacri- 
fice his basic fundamental interests in order that price cutters may be free to 
fix the resale price of a product as low as they please, then, in the words of 
Brandeis, “he has sold his birthright for a mess of pottage.” 

As I shall attempt to show on the basis of Sunbeam’s own experience, price 
cutting of national, branded goods adversely affects the consumer in every 
single one of his important basic interests. 

I shall try to show that too many of us have been carried away with the 
propaganda that the important thing is driving down prices in order to benefit 
consumers. 

Those administering the antitrust laws today seem to feel that their purpose is 
to force cheap prices at all costs, even if in so doing they convert private manu- 
facturers into public utilities—a subtle form of socialistic nationalization. 

2. Uneconomic low prices fired by price cutters are destroying small dealers, 
restraining trade, and creating monopolies, contrary to the consumer’s interest.— 
Throughout the United States today, price cutting on national-brand goods is 
having this effect: The total number of small retailers is declining rapidly. In 
addition to the relatively small number who are going through bankruptcy or 
receivership, a vast number are finding their small resources of capital being 
slowly and forever milked away because price wars and price cutting make it 
impossible for them to resell the goods in which they invested their money at 
a price which yields them a modest little profit. 

When these tens of thousands of little stores go out of business, the local com- 
munity loses tax money, it loses opportunities for employment, it loses oppor- 
tunities for other service trades who sell to such dealers. Worse than that, the 
elimination of the small, locally owned dealer removes a very vital element of 
American democracy which rests on the fact that the group of local proprietors 
of small enterprises is a principal source of leadership and support in the neces- 
sary operation of municipal, charitable, civic, and other undertakings of the 
community. True, the great national chains encourage their local manager, 
for the time being, to lend a hand in civic affairs, but he is, normally, only a 
transient in the community for a few years between transfers, and a salaried 
manager has no private-ownership interest of his own to protect. 

Go down any Main Street in the United States today and you will see over 
and over again the retail outlets of a handful of giant national chains, all with 
the same nationwide policies, the same lack of variety, all purchasing limited 
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lines of products from a limited group of producers, from some central office 
in a giant city. When the small dealer goes, the small local distributor goes, as 
he is going today, very rapidly. The thousands of small merchants among which 
small manufacturers found distributors and dealers willing to gamble on their 
products and little-known brands are disappearing. The giant chains only want 
to carry the assured best sellers of the best known manufacturers. They hesi- 
tate to gamble on new products. The discount houses frankly say, ‘“‘We can’t 
carry an unknown product—get it established first.” 

The price cutting now going on because of the collapse of fair trade has fixed 
prices at such low levels that it is rapidly concentrating retailing into the hands 
of fewer and fewer giants and only the largest of the producers have a chance 
of dealing on reasonably equal terms with such giants. The small producers 
exist at their mercy. In 1950 appeared a book, Mass Marketing to the 400 Mass 
Retailers, by BE. B. Weiss, which demonstrated that 400 giant retailers did more 
than 50 percent of the Nation’s retailing volume. Today, in 1958, there is reason 
to suspect that such handful of giant retailers is doing as much as 75 percent 
of the retailing. This concentration of retailing power is detrimental to the 
country, obviously, and the inability of producers to legally control the distri- 
bution and pricing of their products is a principa! cause. 

Therefore, I submit, most earnestly, that the present policies of the antitrust 
laws and the prosecution policies of the Justice Department, and of the Federal 
Trade Commission, are a principal cause of small-business destruction. These 
policies have triggered the notion that price fixing is evil, that price cutting is 
the consumers’ supreme good. But uncontrolled distribution and price cutting 
has set the stage for, and has encouraged, retailing concentration and monopoly, 
has destroyed trade, and is now tending to eliminate the small producer, dis- 
tributor, and dealer from the American scene. It is ironic, when you come to 
think of it. 

This is, most definitely, in violent opposition to the consumers’ true interests. 


B. The producer’s interest in the resale prices charged for his products oper- 
ates against restraint of trade 

It is obvious that all the wealth of the Nation and all the well-being of its 
people flow originally and basically from production of agricultural and manu- 
factured products and, under the American principles of free enterprise, it is the 
effort of the private producers which underlie the whole economy. Therefore, 
it is clear that whatever encourages production is essentially good, and whatever 
restrains and hinders production is normally bad. 

Under the American system, although we sometimes forget it, it is the profit 
motive which encourages people to produce and which encourages people con- 
stantly to improve existing products and to develop an infinite variety of ever 
new and increasingly useful products. 

I think our economists have oversimplified things and have led us into mislead- 
ing ways of thinking when they attribute the American standard of living and 
way of life to the forces of competition. Certainly, the antitrust writers have 
gone overboard on theories of competition to the extent that some of the writers 
began to sound like the medieval philosophers who argued gravely and inter- 
minably about how many angels could dance on the point of a needle. 

Profit is the basic American mainspring, and competition is only one facet of 
the process of making a profit. 

Profit provides the incentive for productive effort, and out of profit comes the 
eapital with which to expand production facilities, to pay for research, and to 
pay for the development of new products. Without profit, production will not 
long continue in a free economy. 

But a producer cannot make a profit unless people are willing to buy his prod- 
uct. So long as a producer has no monopoly on his product, but a consumer has 
a choice between his and at least one other product which substantially performs 
the same function or is a reasonable substitute for that product, the producer 
cannot endanger the community. Such producer has a constant and automatic 
check, without the necessity of any Government law or regulation, or any other 
restrictive device, upon the price he may fix or ask. 

Let us not forget that, in fixing a price, the producer has no assurance of get- 
ting it. Let us not forget, as we see too well today, nothing forces a consumer 
to buy. 

Therefore, the primary interest of the producer is to sell his product, at a profit, 
because without a profit he does not stay in business. But, to realize his primary 
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interest, a nonmonopolistie producer must always and invariably fix his price on 
his product at a figure which people will pay. 

Since the production of wealth is the primary social good to be obtained, the 
producer is the one who should be permitted to fix the price on his own products 
because his own self-interest will force him to fix such price in an amount suffi- 
cient to realize the profits necessary to keeping the production machinery going 
and growing but not so high as to make his goods unsalable. 

It is, therefore, seen that the fundamental interest of the consumer and the 
producer in the production of wealth are identical. 


C. The interest of the middleman may result in restraints on production and trade 
and therefore it is dangerous to put the price-fizing power in his hands 


The primary interest of the middleman is likewise to make a profit on his 
overall transaction. But his interest is not the same as the producers for an 
infinite variety of reasons. He may make more profit on a competitor’s product 
and, therefore, it may be in his interest to play down or even hinder or destroy 
the sale of the first producer’s product. He may conclude that he can best divert 
trade away from other middlemen by sacrificing profit on a given product. He 
may find, as is often the case with national brand goods, that by selling at or near 
cost he can deceive consumers into believing that all his merchandise is thus 
bargain priced and thereby bring people into his store and hope to sell them other 
goods at a high markup. 

Particularly each middleman’s self-interest is to get as much business away 
from other middlemen as possible. Hence the dangerous and illogical slogan 
which almost every department store in the United States boasts: “Abduls will 
never be undersold.” 

In endeavoring to operate under such a slogan, the self-interest of one middle- 
man leads him in the direction of trying to take over all of the business of the 
other middlemen. This leads him into constant price wars. 

Price wars neither create nor produce. They only destroy. If by a cut price 
some consumers have the purchasing power extended through being able to buy 
more goods with their money, the proprietors and employees of the eliminated 
middlemen have their purchasing power correspondingly reduced. The total 
purchasing power of the community is not changed—only diverted. 

Particularly in the case of national brand goods which have achieved a 
reputation through the goodwill of the producer, and are sold in reliance upon 
the warranty of the producer and not that of the middleman, it is grossly unfair 
to deprive him of the real property value of his trademark without due process 
of law by legally permitting the middleman to jeopardize and restrain the sale 
of the producer’s products, in the middleman’s own interest. 

Communities have the right to encourage the middleman to perform his func- 
tions as economically as possible consistent with making a profit. The producer 
shares exactly this same interest of the public, for the cheaper and more ef- 
ficiently distribution can be carried out, the more readily can the producer’s 
goods be marketed. But price wars and loss-leader pricing does not create or 
tend to create retailing efficiency, they only destroy it. 

The producer as well as the public has a keen interest in the continued exist- 
ence of a strong and healthy group of distributor middlemen, both wholesalers 
and retailers. By their forward purchases (the so-called filling of the pipeline) 
they help to finance from 60 to 90 days of the manufacturer’s production, a 
financial burden which few producers and certainly the smaller ones cannot bear. 
The existence of this group of middlemen, willing to order products in advance 
enables the producer, in turn, to buy machinery and equipment, goods and sup- 
plies, and to pay labor today for the production of goods which will not be sold 
until some time in the future. 

When there are price wars, and the distributors and dealers find they cannot 
resell these products at a profit they stop buying, trade is restrained, production 
is restrained and the whole economy suffers. 

Since just one price cutter on a national brand product has in himself each 
and every day the power, at one stroke, to make it unprofitable for distributors 
and dealers to handle a product, the necessary stability of conditions which 
permit a producer to risk laying out money for the production today of an article 
which cannot be sold for 6 months or a year hence simply does not exist. 

In their zeal to foster price competition at any cost Government agencies are, 
in fact striking at the very roots of production. 
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The antitrust laws must be amended to remove price-fixing power from the 
hands of the middleman or else the trade in national brand products will be re- 
strained and monopolized. 


SomME Facts AND Figures SHOWING How THE TRADE IN NATIONAL BRAND PRODUCTS 
Is RESTRAINED AND MONOPOLIZED WHEN Farr TRADE Is Nor POSSIBLE 


Sunbeam has watched very closely the actual effect upon markets of the 
absence of fair trade and the absence of a legal right to control its own distribu- 
tion. The effects of the ending of fair-trade marketing are initially felt most 
strongly in the major metropolitan marketing areas. From there they slowly 
extend out into the rural areas where, however, local pressures of businessmen 
who live together in the same community tends to prevent the more predatory 
forms of price cutting. 


I. MONOPOLIZATION IN UTAH—FROM 1,167 TO 303 DEALERS IN 7 MONTHS 


In November of 1956 the Supreme Court of the State of Utah declared the 
Utah fair-trade law unconstitutional and this forced Sunbeam to end fair trading 
in that State. Immediately following this action, approximately seven retailers 
including discount houses and a chain which specializes in dramatic loss leader 
advertising engaged in a price war which immediately drove the retail prices 
down to the statutory limit of 6 percent above cost. 

An analysis made prior to the end of Sunbeam’s fair trade in Utah revealed 
1,167 total retailers handling Sunbeam appliances. Within 2 months after 
Utah went off fair trade, an analysis made at the close of the Christmas selling 
season showed that the number of dealers had decreased to 607. <A further test 
survey was made for the period from January 1, 1957, to September 1, 1957, 
based on a study of the return registration cards of Sunbeam Shavemasters and 
Sunbeam Ironmasters. Even if only 1 card was found showing the sale of 1 
iron Only, the realer was counted as still handling Sunbeam products. The 
consumer purchases of steam irons is the best criteria of whether Sunbeam prod- 
ucts are being handled since it is the most widely purchased small appliance 
and is practically a necessity in every home. But based on even this count, 
by September 1, 1957, the number of retailers presumably still handling the full 
Sunbeam line had shrunk to 303 retailers. It was felt that this sample was 
probably too high since many of the irons sold could have been in dealer stock 
since before the end of fair trade, the dealer finally selling out at a cut price to 
liquidate his inventory because the price wars had made handling Sunbeam 
unprofitable. 

There were eight Sunbeam distributors in the Salt Lake City metropolitan 
marketing area, all of whom also reported that their Sunbeam retailer shrink- 
age has been tremendous, some complaining half in jest and half in earnest 
that Sunbeam now (September 1, 1957) had more wholesalers than retailers. 
A further analysis showed that of the 303 dealers who had sold as much as 1 
Sunbeam iron during the 8-month period, 19 of these accounted for 61.4 percent 
of the total Sunbeam volume of distributor sales. Probably more significant 
is the fact that over 40 percent of the total sales went to 8 loss-dealer and dis- 
count houses. 

After the retail prices had been driven far below the profit line the remaining 
powerful dealers went to work on the distributors, playing each against the 
other, so that they, in turn were forced to give up most of their markup and 
complained that they were losing money on the sale of Sunbeam appliances, thus 
forcing them to curtail or eliminate most of their distributing and sales promo- 
tion functions. It, therefore, became necessary for Sunbeam to reduce the number 
of distributors in that area. 


Il. DEVASTATION IN MISSOURI—FROM 2,125 TO 334 DEALERS AND 84 OR 4 PERCENT OF 
THE REMAINDER DOING 80 PERCENT OF THE BUSINESS 


Turning to Missouri which was never a fair-trade State, but where the legal 
right of refusal to sell had for a long time restrained the worst excesses, a flurry 
of litigation by the attorney general’s office of the State of Missouri, ending in a 
case against Miles Laboratories severely weakening the right of refusal to sell, 
had emboldened the discount houses and loss-leader operations with the result 
that leading department stores embarked upon a program of retaliation. 
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Take the case of the S—4 steam or dry iron, one of the most popular of the 
Sunbeam items which in 1957 was sold by the factory to the distributors for 
$9.02 and with a suggested resale price to dealers who bought in quantities of 
six or more at a price of $10.67. This structure, would allow the distributor a 
small margin to pay for distributing functions of warehousing, credit, selling 
and promotion, and delivery. The suggested list price and the actual fair-trade 
price in fair trade States was $16.95. However the giant retailers in Missouri 
footballed the Sunbeam iron unmercifully. The highest retail price of any of 
the dealers in St. Louis was $11.67 and in Kansas City and in Joplin, Mo., the 
highest price to the consumer was $13.10, but more frequently the iron was driven 
down to $9.95, $9.86, and finally to $9.55. This markup of 53 cents was obviously 
unsonnd and completely incapable of financing normal distributing and retailing 
functions. 

Now the theory of some economists is that the lower the price, the more goods 
will be sold. Unfortunately, real life does not always correspond to academic 
theories. After the price had been driven down to $9.55 for the iron, it was 
discovered that consumers frequently held back from paying that price and 
inquired, ‘When are you going to have a sale on this iron?’ (In Washington, 
D. C., where a handful of discount houses had for some years driven the price 
of Sunbeam products down to a very small level above cost, when the news- 
paper publicity on the end of fair trade appeared, we understand that many 
Washington, D. C., discount-house customers wanted to know when they were 
going to get the benefits of price reductions. ) 

Before distribution in the State of Missouri fell apart, there were approxi- 
mately 1,200 retail outlets in metropolitan St. Louis. At present no more than 
approximately 135 retail concerns handle Sunbeam business. The Kansas City- 
St. Joseph area is down from 800 dealers to 126 dealers. The Springfield-Joplin 
area is down from 125 to 73 dealers. The overall shrinkage in the principal city 
marketing areas is approximately 85 percent in the number of dealers. 

But this does not tell the whole story. In St. Louis, approximately 35 big 
dealers; Kansas City, 26 big dealers; in Springfield-Joplin, 23 big dealers—all 
in all about 4 percent of the original number of merchants which once carried 
Sunbeam now do more than 80 percent of all the Sunbeam retailing in those areas. 

Again, according to some professors, and Department of Justice theory, this 
extreme price competition resulting in drastic and dramatic bargain sales should 
have greatly stimulated Sunbeam sales. However, sales of Sunbeam products 
in Missouri dropped off over 30 percent during 1957, despite the fact that in 
ealendar 1957, for the Nation as a whole, Sunbeam business was ahead of the 
calendar year 1956. 

At the beginning of 1957 there were 9 distributors in St. Louis, 9 in Kansas 
City, and 6 in the Springfield-Joplin areas, but since they had been pressured 
by the giant retailers, who played one against the other, into turning over 
Sunbeam products to them largely on a brokerage basis with something like 2 
percent over the distributors’ own cost, it had become unprofitable for them to 
handle Sunbeam products. Two of the principal distributors, one in St. Louis 
and another with branches in both St. Louis and Kansas City, discontinued 
handling the Sunbeam line entirely. Three of the distributors attempted to 
compensate for the lost market by soliciting business in the neighboring fair- 
trade States. The remaining distributors also complained, “you have more 
distributors than dealers.” Therefore the number of distributors had to be 
cut. 

We wonder whether the trustbusters are pleased with this havoc and whether 
it is good for the State of Missouri to have so many small retailers and dis- 
tributors driven out of handling Sunbeam and other national brand products? 

One department store, attempting to meet the giveaway, loss-leader prices, 
started emphasizing its policy of meeting and beating all competition. Once 
these suicidal prices are advertised, they are continued for some time to come. 
Then the store can make no profit; at a 4- or 5-percent markup over its cost 
such store sells each item at an actual loss. Then such store complains to 
Sunbeam of the lack of profit in handling its items and is not interested in pro- 
moting or advertising the price-cut items or any other items in the whole Sunbeam 
line. 

This is the vicious circle which present antitrust policies necessarily create. 
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III. PRESENT ANTITRUST LAW PREVENTING A PRODUCER’S CONTROL OF HIS DISTRIBUTION 
IS WRONG BECAUSE IT CONFLICTS WITH IMMUTABLE ECONOMIC LAWS 


It is not a question of leveling blame at any particular store or retailer, and I 
want to make it emphatically clear that this evidence is not intended to hit at 
any individual retailer whatsoever. If the law permits and encourages loss lead- 
ers, then a merchant would be foolish not to use them in his own self-interest, 
My quarrel is with the law. The present antitrust law is economically and mor- 
ally wrong and contrary to the overall interests of the country as a whole. 

These inevitable consequences of a legal system which prohibits a manufac- 
turer from controlling the distribution of its own products is not a phenomenon 
particular to the United States, but these phenomena necessarily and always 
exist by virtue of basic economic law wherever a community prevents the pro- 
ducer of its wealth from controlling distribution of his own products. 


IV. THE ECONOMIC LAWS OF PRICE CUTTING WHICH CONFLICT WITH PRESENT ANTI- 
TRUST CONCEPTS 


The economic laws of price cutting which I have repeatedly observed in opera- 
tion and which are always applicable to the distribution of brand-name mer- 
chandise are as follows: 

1. The lowest generally known price fixes the maximum price which consum- 
ers are willing to pay for identical articles of a given brand. 

2. When one or more merchants in a community, by advertising or otherwise, 
have fixed in the public mind such a low price for identical articles of a given 
brand that the other merchants are unable to make a profit on the resale thereof, 
other merchants will refuse to reorder, stock, and handle such merchandise and 
the total volume will tend to decline. 


Vv. HOW THE ECONOMIC LAWS OF PRICE CUTTING RESTRAINED AND MONOPOLIZED 
TRADE IN CANADA 


Canada by law prohibited producers from controlling the distribution and pric- 
ing of their own products by a statute which became effective December 29, 
1951, known as section 34 of the Combines Investigation Act. This therefore 
put the economic laws of price cutting into play. 

In 1951, 486 retailers in Toronto stocked and sold the Sunbeam Mixmaster 
produced in Canada. By 1956 the number of dealers had declined to 236, a re- 
tailer loss of 45.8 percent. In 1951 the 6 leading Toronto retailers accounted 
for 22.5 percent of the total Sunbeam Mixmaster business. One of the large 
department stores then got into price footballing, and drove their share of the 
market up to 25.8 percent by 1954, following which they became weary of sell- 
ing Sunbeam Mixmasters without a profit and began pushing their own private 
brand mixer and frequently put the Sunbeam Mixmaster below the counter. 
Another large department store which had 9.9 percent of the Sunbeam Mix- 
master business in 1951 lost interest in the product and by 1956 its share of the 
market had slipped to 4.2 percent. The foremost Toronto discount house had 
1.9 percent of the market in 1951 but shot it up to 17.2 percent in 1956. The 6 
leading retailers of Toronto together accounted for 35.9 percent of Mixmaster 
sales in 1951, and 54 percent in 1956. 

In Vancouver there were 138 retailers selling the Mixmaster in 1951, 87 in 
1956, but of the 87 remaining retailers only 2 were of any importance. The 
leading discount house increased its share of the volume from 3.5 percent in 
1951 to 33.8 percent in 1956. This one dealer together with a leading depart- 
ment store in 1956 controlled 63.7 percent of the Sunbeam Mixmaster business 
in Vancouver. 

How was such concentration and destruction of other retailers accomplished? 
Very simple. By constant advertising of prices boasting to be the “lowest prices 
in all British Columbia.” The economic laws of price cutting were fulfilled. 

These two retailers between them controlled 54.9 percent of the Sunbeam 
Shavemaster sales in Vancouver during 1956 and 59 percent of frypan sales. At 
the end of the first 5 months of 1957, these 2 price-cutting giants had increased 
their share of the Vancouver Mixmaster market to 74.3 percent, the frypan mar- 
ket volume to 66.6 percent. There had been eight Sunbeam distributors in 
Vancouver. The vast majority of small dealers have been run out of the market 
and their need disappeared. The largest of the two remaining giants now pres- 
sures the Canadian Sunbeam organization to sell them directly at wholesale 
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distributor prices. Other manufacturers have already capitulated and are sell- 
ing direct from the fear of losing their remaining sales volume of the Vancouver 
market. Goodby to the distributors. 


VI. THE ECONOMIC LAWS OF PRICE CUTTING ARE TODAY OPERATING NATIONWIDE TO 
RESTRAIN AND MONOPOLIZE THE TRADE IN NATIONAL BRAND PRODUCTS. FALSE 
ANTITRUST POLICY IS DESTROYING THE SMALL DEALER AND DISTRIBUTOR. SITUA- 
TION CLEARLY REPORTED IN THE TRADE PRESS 


The experiences related above, of course, are not unique to Sunbeam. The 
entire appliance industry has suffered severely, as even a casual review of the 
articles in Home Furnishings Daily reveals. For example, it was reported in 
the issue of March 4, 1958: 

“Major Milwaukee department stores and a number of electric housewares 
dealers are selling GE, Sunbeam, and Toastmaster appliances at 6 percent above 
cost, the minimum allowed by the Wisconsin State law. 

“Stores cut prices Friday and Saturday in order to meet those set by Hacks 
Furniture & Appliance Stores. However, even the lower prices on electrics 
has not caused lines to form at Milwaukee stores. Consensus here is that prices 
have reached rockbottom and that the present level will be maintained. * * * 

“The small dealer who depends on the sale of electrics to pay his rent is 
expected to be worst hurt by the current price slash. This dealer can’t afford 
to sell electrics at 6 percent above cost for very long.” 

Even the smaller discount houses cannot stand this chaos. Typical of small 
discount houses is a report from Home Furnishings Daily of March 3, 1958, 
where it was said: 

“A small Pittsburgh discount house, Pittsburgh Appliance & Furniture, plans 
to withdraw from selling GE and Sunbeam merchandise in face of the firm’s 
decision to abandon fair trade, an executive of the store said today. 

“While he will continue with some small electrics, he plans to reduce his 
inventory sharply because he thinks it will be impossible to compete profitably 
with department stores, which will football the items around cost to get traffic.” 

Ironically enough, the discount houses themselves had to admit that uncon- 
trolled price competition made for the survival only of the giants. Thus, in an 
article in Home Furnishings Daily of April 17, 1958, it was said: 

“For a time, explained one merchant, business was booming, and General 
Electric, Sunbeam, and Toastmaster products were highly profitable lines. 

“Then came the crash with the end of fair trade. Many saw the handwriting 
on the wall. And many of the merchants read it. No longer could they compete 
with larger discount houses, and the department stores. Customers, reported 
one store owner, no longer asked for the best piece of merchandise, but rather, 
‘Give me the one on which I can save the most.’ 

“And who could save them more than the largest houses who could afford the 
profit shaving in view of tremendous variety and huge traffic. 

“A spokesman for one discount house lays the blame on the manufacturers’ 
loss of the faculty to sell a product for reasons other than the lowest prices. 
The manufacturer has lost the power to create demand for his product, solely 
because it is his product. With everybody selling at ridiculously low prices, 
there was no one price which could adequately compete, he continued.” 

Some academic theory is that deep price cuts greatly increase the volume sold, 
but here is the fact as reported in Home Furnishings Daily of April 3, 1958: 

“The discontinuance of fair trade in the electric housewares field last month 
has already left deep scars on distributors and dealers alike and many spokesmen 
predict the future of this business hangs by the sheerest of threads. 

“To say the least, the tradesmen are disgusted. 

“Distributors, for example, say that the flow of electrics into retail stores is 
grinding to a halt, with up to 50 percent less business being written than in 
March 1957, even with a price war in full swing. 

“Even more ominous are the reports that many small appliance and hardware 
retailers are going to wash their hands of the electrics business. 

“One key distributor, observing that conditions are ‘chaotic,’ said that 5 dealers 
right now are doing the selling job of 100 others, but at no profit either to dealer 
or distributor. The balance of his accounts, the distributor said, refuse to buy, 
adding that 80 percent of his dealers have indicated that they will discontinue 
handling electrics. 








430 DISCOUNT-HOUSE OPERATIONS 


“Buyers for a department store and a distributor have stated forthrightly 
that from now on ‘cherry picking’ will guide their future selling efforts: By that 
they meant, for example, that they will stock a Universal coffeemaker, or a Gen- 
eral Electric iron, or a Sunbeam mixer, and a few other pieces that have had 
great demand in this market, but nothing more.” 

My files bulge with endless similar clippings. 

But the greatest explanation of why uncontrolled distribution and uncon- 
trolled middleman price fixing must necessarily and inevitably end up in the 
creation of retailing monopolies is the battle between all the giant retailers 
(which always arises in the absence of distribution control) to make good on 
the position that theirs is the lowest price in town. The following is typical of 
what is going on across the country. It is typical of what will and must continue 
unless and until Congress adopts appropriate legislation to change the antitrust 
concepts which insure this destruction in the name of competition. 

This advertisement, with the name of the dealer omitted, appeared on March 8, 
1958, in a large metropolitan newspaper circulating among millions of people: 

“Only but only — gives you so much more. We guarantee you buy for 





less here than the lowest advertised prices in all ———- land. Sunbeam, General 
Electric appliances, and now all electric shavers. For ——— years we've made it 


our business to bring our customers the greatest possible savings first—and fast. 
Now we bring you these famous appliances and electric shavers at less than the 


lowest advertised prices in all ———— land. Every one is a brandnew 1958 
model. Further proof that you always get more for your money at ———. In 


addition to these lower prices you get —'s same high standards of customer 
services, and these extras: No money down. Double guaranty. Trading stamps 
that add savings to savings.” 

As Mr. Justice Brandeis once branded false concepts of free competition, this 
is “competition which kills.” 





ConcLusion—A Drastic CHAWGE Is NEEDED 


Unless the Congress of the United States takes early, decisive action, thousands 
upon thousands of small retailers, distributors, and small manufacturers will 
most certainly be greatly injured if not eliminated from the market. Even the 
medium-sized and giant producers, distributors, and dealers cannot escape 
unaffected. 

Therefore, Sunbeam heartily endorses the principles of the Humphrey-Proxmire 
bill. Sunbeam further suggests that in order to overcome, for once and for all, 
the previous failures of congressional legislation to survive the hostility and 
opposition of Government agencies and others, consideration be given to amend- 
ing the bill to include these points: 

1. To permit a brand-name producer, who elects to distribute his own non- 
monopolistic products solely by contract, to select his own customers as he sees 
fit, to specify the conditions and markets for resale, to refuse to deal directly 
or indirectly with those not selected, to exclude all noncontracting parties from 
participation in the distribution of his own products, as well as to specify resale 
pricing at all levels of distribution and up to the point where the product is sold 
to the consumer for whom it was intended ; 

2. To prohibit any middlemen from directly or indirectly advertising or using 
a producer’s trademark, including the use or advertisement of such trademark as 
a representation or holding out that he is regularly engaged in the business of 
handling such identified product, without the continuing written consent of the 
owner of the trademark ; 

3. To require the Federal courts to protect such rights by simple, speedy, and 
definite injunctive processes, on a prima facie showing. 

4, To amend that antitrust laws to declare that no contracts, or actions of a 
producer, either directly or indirectly, or through or in conjunction with subsid- 
iaries of which he owns at least 80 percent of the stock, with regard to the 
production and all aspects of the resale and distribution to consumers of his own 
products (in the form in which his production has been completed) shall be 
deemed in restraint of trade or tending to monopolize, provided that such con- 
tracts are not made or such action taken in combination or conspiracy with 
another producer. 

Curcaeo, June 23, 1958. 
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